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CASES 

AKGUED  AND  DETERMINED 


IN 


THE    SUPERIOR    COURT 


OF  THE 


CITY  OF  NEW  YOEK 


CHAKLES  B.GUMB,  Respondent,  v.  THE  TWENTY- 
THIED  STREET  RAILWAY  COMPANY,  Appel- 

liANT. 

NegHgenoe^Rtfuaala  to  charge  the  Jvry  as  requested  by  drfendarU;  also 

approval  of  charges  made  and  excepted  to. 

The  trial  Judge  refused  to  charge  the  jury  as  requested  by  defendant's 
counsel  *'That  if,  as  matter  of  fact,  the  plaintifF  thought  he  had  so 
stopped  his  wagon  as  to  leave  room  for  the  defendant's  car  to  pass,  and 
the  defendant's  driver  also  thought  he  had  room  to  pass,  and  both  were 
mistaken,  the  plaintiff  cannot  recover."  Held,  that  the  refusal  was 
not  error,  because  if  the  plaintiffs  thought  was  the  result  of  the  ex- 
ercise of  observation  and  a  prudent  judgment  required  by  the  circum- 
stances, and  on  the  other  hand  the  defendant's  driver's  thought  was 
without  previous -observation  and  prudent  judgment,  the  plaintiff 
would  be  free  from  negligence  and  the  defendant's  driver  guilty  of  it. 

So  also  as  to  the  refusal  to  charge  **  that  if  the  plaintifT  stopped  his 
wagon  just  across  the  track  without  looking  at  all  to  see  whether  he 
had  left  room  for  the  car  to  pass,  and  the  defendant's  driver  thought 
he  had  room  to  pass  but  misjudged  the  distance,  the  plaintiff  cannot 
recover."  Held,  it  was  not  error,  because  it  was  not  matter  at  law 
that  the  plaintiff  should  have  looked  to  see  where  the  hind-wheels  of 
his  wagon  were.  It  was  for  the  jury  to  determine  whether  ordi- 
nary prudence  required  the  plaintiff  to  look,  and  it  may  have  been  negli- 
gence in  the  driver  to  think  that  he  had  room  to  pass. 
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So  also  as  to  the  refusal  to  charge  the  jury  "  that  if  the  Jury  believed 
that  the  plaintiff  knew  that  his  wheels  were  standing  upon  defendant's 
track  and  saw  the  car  approaching  at  &  rate  of  speed  that  rendered  a 
collision  imminent,  and  he  made  no  attempt  to  avoid  that  collision, 
that  he  was  negligent."  Heldf  that  there  was  no  error  in  this  refusal 
because  the  facts  would  permit  the  jury  to  And  that  no  attempt  that 
a  due  diligence  would  call  upon  the  plaintiff  to  make  would  have  re- 
sulted in  avoiding  the  collision,  and  the  plaintiff  was  not  bound,  as  a 
matter  of  law,  to  believe  that  the  rate  of  speed,  as  first  observed,  if  con- 
tinued, would  end  in  a  collision,  or  that  said  rate  would,  as  matter  of 
fact,  continue. 

Before  Sedgwick,  Ch.  J.,  and  Teuax,  J. 

Decided  March  4,  1890. 

Appeal  by  defendant  from  judgment  entered  upon 
verdict  of  jury  for  plaintiflf,  and  from  order  denying 
motion  for  new  trial  made  upon  the  minutes. 

Leslie  W.  Russell  and  Welton  Percy,  for  appellant. 
H.  B.  Closson  and  Charles  M.  Hough,  for  respondent. 

By  the  Court. — Sedgwick,  Ch.  J. — The  testimoAy 
required  that  the  court  should  submit  to  the  jury 
the  issue  that  related  to  the  negligence  of  defendant 
and  the  absence  of  negligence  of  plaintiff. 

In  my  opinion,  the  court  was  right  in  refusing  to 
charge  the  request  of  defendant  to  charge  *'  That 
if,  as  matter  of  fact,  the  plaintiff  thought  he  had  so 
stopped  his  wagon  as  to  leave  room  for  the  defend- 
ant's car  to  pass,  and  the  defendant's  driver  also 
thought  he  had  room  to  pass,  and  both  were  mis- 
taken, the  plaintiff  cannot  recover."  This  was  not 
correct,  for  if  the  plaintiffs  thought  was  the  result  of 
the  exercise  of  observation  and  a  prudent  judgment 
required  by  the  circumstances,  and  on  the  other 
hand  the  defendant's  driver's  thought  was  without 
previous    observation    and   prudent  judgment,  the 
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plaintiff  would  be  free  from  negligence  and  the 
defendant's  driver  would  be  guilty  of  it. 

The  same  consideration  applies  to  the  request  to 
charge,  "  that  if  the  plaintiff  stopped  his  wagon  just 
across  the  track,  without  looking  at  all  to  see 
whether  he  had  left  roorn  for  the  car  to  pass,  and 
the  defendant's  driver  thought  he  had  room  to  pass 
but  misjudged  the  distance,  the  plaintiff  cannot 
recover.'*  It  was  not  matter  of  law  that  the  plaintiff 
should  have  looked  to  see  where  the  hind-whcjels  of 
his  wagon  were.  It  was  for  the  jury  to  determine 
whether  ordinary  prudence  would  require  the  plaintiff 
to  look.  And  it  may  have  been  negligence  in  the 
driver  to  think  that  he  had  room  to  pass. 

Another  request  was  to  charge  the  jury,  '*  that  if 
the  jury  believe  that  the  plaintiff  knew  that  his 
wheels  were  standing  upon  defendant's  track  and  saw 
the  car  approaching  at  a  rate  of  speed  that  rendered 
a  collision  imminent,  and  he  made  no  attempt  to  avoid 
that  collision,  he  was  negligent."  I  think  there  was 
no  error  in  refusing  to  charge  this.  The  facts  would 
permit  the  jury  to  find  that  no  attempt  that  a  due 
diligence  would  call  upon  the  plaintiff  to  make, 
would  have  resulted  in  avoiding  the  collision.  And 
the  plaintiff  was  not,  as  a  matter  of  law,  bound  to 
believe  that  the  rate  of  speed  which,  when  first  ob- 
served, if  continued  would  end  in  a  collision,  would 
in  fact  continue. 

The  plaintiff  gave,  on  the  trial,  testimony  which 
would  have  justified  the  jury  in  finding  that  the 
bodily  injuries  he  had  received  in  the  accident  pre- 
vented him  from  attending  to  his  business.  He  was 
a  butcher.  He  testified  further,  that  he  hired  two 
men,  who  did  in  his  business  what  he  had  done 
before  the  accident.  He  was  then  asked,  what  he 
had  paid  those  men  ?  The  question  was  objected  to 
on  the  ground,  that  what  was  paid  was  no  part  of 
damages  that  the  plaintiff  had  a  right  to  recover. 
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My  opinion  is,  that  the  plaintiff  had  a  right  to  repair 
the  wrong  done  in  disqualifying  him  from  attending 
to  his  business,  and  the  reasonable  expense  of  repair- 
ing that  wrong  might  be  recovered.  Th6  witness 
testified  what  he  paid  and  also  that  the  sum  paid  was 
the  reasonable  value  of  the  services.  He  was  quali- 
fied to  testify  as  to  such  reasonable  value.  Of  course 
if  the  plaintiff  should  recover  these  sums,  he  was  not 
entitled  also  to  recover  damages  from  his  being  dis- 
abled to  attend  to  his  business.  Such  a  question 
was  not  raised  upon  the  objection  and  it  would  have 
been  matter  for  direction  to  the  jury  subsequently. 
The  direction  to  the  jury  on  this  subject  was  correct 
and  was  not  excepted  to.  Hoffman  v.  Union  Ferry 
Co.,  68  N.  Y.  385. 

Judgment  and  order  appealed  from  affirmed  with 
costs. 


Truax,  J.,  concurred. 


SIGMUND  KLEINBERGER,  Respondent,  v.  HAR- 
RIS  BROWN,  ET  AL.,  Appellants. 

Chattel  mortgage.    After  drfault  the  title  to  the  property  mortgaged  becomes 

absolute  in'  the  mortgagee. 

In  September,  1887,  one  Anna  Anetead  purchaded  from  plaintiff  cer- 
tain goodd  and  chattels  for  $1,000,  and  paid  $500  cash  and  executed  and 
gave  ten  promissory  notes  for  the  sum  of  $60  each  and  a  chattel 
mortgage  to  secure  same ;  one  of  said  notes  being  made  payable  e-very 
month  thereaftei^  Two  of  said  notes  were  paid  but  there  was  a  default 
in  the  payment  of  the  third  note  that  became  duo  December  23,  1887. 
The  mortgage  was  duly  filed  September  25,  1887,  in  the  office  of  tho 
register.  Subsequently,  and  about  December,  9, 1887,  Mrs.  Anstead  ex- 
ecuted and  delivered  to  defendant,  Harris  Brown,  another  chattel  mort- 
gage on  the  tome  property,and  he  foreclosed  the  same  and  sold  the  proiv 
erty  on  or  about  December  31,  1887,  without  any  regard  to  plaintifTs 
mortgage  or  to  his  title  to  the  property  described  therein.    There  was 
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some  difference  in  the  statements  of  the  witnesses  as  to  the  exact  date 
of  the  sale,  one  testifying  to  December  22,  another  that  it  occurred 
near  the  close  of  December,  while  the  notice  of  sale  printed  in  the 
N.  Y.  Staats  Zeitung  of  the  29th  of  December,  1887,  which  was  intro- 
duced and  proved  on  the  trial,  named  Saturday,  the  31st  of  December, 
as  the  day  of  sale. 

Held,  that  as  the  defendant  Brown  claims  only  through  the  mort- 
gagor, Anna  Anstead,  and  as  she  had  no  title  nor  interest  in  the 
mortgaged  property  after  December  23,  1887,  the  act  of  the  defendants 
in  taking  and  selling  the  mortgaged  property  after  that  time  was  a 
conversion. 

AUn  hdd,  that  there  being  conflicting  evidence  as  to  the  exact  date 
when  the  defendants  took  possession  of  the  property,  if  defendants 
desired  to  have  that  question  determined  by  the  jury,  they  should 
have  made  a  request  to  have  it  submitted,  but  no  such  request  was 
made.  The  defendants  moved  that  the  complaint  be  dismissed,  which 
was  properly  denied,  and  the  court  then  instructed  th6  jury  to  find 
for  the  plaintiff.  An  exception  to  this  direction  does  not  raise  any 
question  for  review. 

Before  Sedgwick,  Ch.  J. ,  Feeedman  and  Ikgbaham,  JJ. 

Decided  March  4,  1890. 

Appeal  from  a  judgment,  entered  at  trial  term 
npon  the  verdict  of  a  jury,  and  from  an  order  deny- 
ing defendants'  motion  to  set  aside  the  verdict  and 
grant  a  new  trial. 

Loms  Levy  and  Julius  Levy,  attorneys,  p,nd  Smith 
Tattle  of  counsel,  for  appellants,  argued  : — 

That  if  the  mortagor  be  in  possession  before  de- 
fault in  payment  of  the  mortgage  and  before  demand 
of  possession  by  the  mortgagee,  that  such  interest  of 
the  mortgagor  is  subject  to  the  claims  of  creditors  ; 
accordingly,  if  Mrs.  Anstead,  at  the  time  of  the 
foreclosure  of  the  Brown  mortgage,  had  a  leviable 
interest  in  the  goods  and  chattels  covered  by  the 
plaintiffs  mortgage,  the  defendants  had  the  right  to 
enter  the  premises  where  said  goods  and  chattels 
were,  and  upon  default  in  the  payment  to  seize  and 
sell  the  goods  and  chattels  ;  in  other  words,  the  de- 
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fendants  had  a  right  **  to  sell  the  interest  of  the 
mortgagor  and  deliver  the  property  to  the  purchaser, 
and  the  purchaser  was  warranted  in  taking  it  into 
his  possession  and  using  it  for  the  purposes  to  which 
it  was  adapted  until  the  day  of  payment.  And  he  had, 
moreover,  a  right  to  pay  the  mortgage  debt,  and  thus 
extinguish  the  lien."  Hull  v.  Carnley,  11  JV^  Y.5  06. 
Hathway  r.  Brayman,42  lb.  322;  Harnill  v.  Gillespie, 
48  lb.  556.  It  becomes,  therefore,  an  exceedingly  im- 
portant question  in  this  case  as  to  whether  or  not  the 
mortgagor  was  in  possession  at  the  time  of  the  seiz- 
ure or  entitled  to  the  possession  for  a  definite  period 
as  against  the  mortgagee  Kleinberger.  The  evidence 
is  conflicting  as  to  when  the  defendants  made  a  de- 
mand and  put  the  mortgagor  in  default.  Mrs.  An- 
stead  testifies  that  the  foreclosure  sale  took  place  on 
the  22d  day  of  December  ;  that  demand  was  made 
two  or  three  days  previous.  Mr.  Spier  testifies  about 
the  same  date.  Mr.  Myers,  the  other  defendant, 
testifies  to  about  the  same  date  as  being  near  the 
close  of  the  month  of  December,  but  by  all  the  evi- 
dence in  the  case  the  mortgagor  was  in  possession, 
and  the  mortgagee  had  not  made  any  demand  for  the 
mortgaged  property.  This  question  therefore  should 
have  been  submitted  to  the  jury  under  proper  in- 
structions, as  it  was  the  most  material  one  in  the 
case,  and  decisive  of  the  right  of  the  defendants.  If 
the  jury  believed  that  the  mortgagor,  Mrs.  Anstead, 
was  in  the  rightful  possession  of  the  mortgaged 
property  at  the  time  of  the  seizure  by  the  defend- 
ants, then  they  were  entitled  to  a  verdict.  This  the 
learned  judge  refused  to  submit  to  the  jury  and  the 
defendants  duly  excepted. 

II. — There  is  not  the  usual  provision  in  the  mort- 
gage, given  by  Mrs.  Anstead  to  the  plaintiff;  by 
which  the  whole  amount  secured  to  be  paid  should 
become  due  upon  default  in  the  payment  of  any  ono 
of  the  notes  ;  the  last  note  was  not  due  until  July 
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23,  1888,  and  consequently  there  could  be  no  default 
in  respect  to  the  whole  sum  until  that  date  ;  and  the 
mortgagor  was  entitled  to  remain  in  possession  until 
then.  Parker  v.  Paschall,  Gen.  T.  Com.  Pleas,  5  N.  Y. 
Legal  Obs.,  418,  which  holds,  *'  where  a  chattel  mort- 
gage is  for  a  certain  sum  to  be  paid  in  installments 
until  the  whole  is  paid  ;  and,  in  case  of  default  of  the 
payment  of  said  sum,  the  mortgage  to  be  forfeited. 
The  mortgagee  is  not  entitled  to  take  the  property 
until  default  has  been  made  in  the  payment  of  all  the 
installments  and  the  whole  sum  is  due." 

Abraham  L.  Jacobs,  attorney  and  of  counsel,  for 
respondent,  argued  : — 

I. — It  is  conceded  that  plaintiffs  mortgage  was  a 
first  lien  on  the  chattels  mortgaged  and  was  executed 
to  secure  part  of  the  purchase  money  therefor  on  the 
sale  thereof  by  plaintiff,  Mrs.  Anstead,  the  mort- 
gagor ;  also  that  the  mortgagor,  Mrs.  Anstead,  de- 
faulted in  the  payment  of  the  third  note  which  be- 
came due  on  December  23,  1887,  thus  making  plaint- 
iffs mortgage  wholly  payable  by  its  terms  and  en- 
titling him  to  absolute  possession  of  the  mortgaged 
property.  Plaintiffs  title  to  the  chattels  became 
complete  upon  the  failure  to  pay  the  installment 
then  due  and  no  action  on  the  part  of  the  mortgagor 
or  any  person  claiming  under  or  from  her,  could 
affect  plaintiffs  lien  or  right  of  possession.  Judson 
V.  Easton,  58  N.  Y.  664  ;  1  Supm.  Ct.  (T.  &  C.J,  559  ; 
2  N.  Y.  Leg,  Ob%.  160  ;  Willis  v.  0*Brien,  35  A^.  Y. 
Supr.  536  ;  Hall  v.  Sampson,  35  N.  K,  274;  Hath- 
away V.  Brayman,  42  lb.,  324  ;  Wheeler  v.  Lawson, 
103  /&.,  40.  The  rule  is  clear  that  any  interference 
with  the  mortgagee  in  possession  or  entitled  to  posses- 
sion is  unwarranted  and  a  conversion.  In  this  case 
there  was  no  re versionary  interest  attacked,  but  plaint- 
ifi*8  right  of  possession  was  arbitrarily  violated.  Plaint- 
iffs mortgage  became  due  December  23, 1887,  by  the 


g  KLEINUER6ER  v.  BROWN. 

Opinion  of  the  Court,  by  Inobaham,  J. 


mortgagor's  default,  and  notwithstanding  this  fact 
the  defendants  entered  upon  the  mortgaged  property 
and  sold  the  same  on  December  31,  1887.  While 
there  is  some  conflict  of  defendant's  evidence  as  to 
theexactday  of  sale,  the  difference  was  substantially 
settled  by  the  introduction  of  the  New  York  Staats 
Zeitung  of  December  29,  1887,  advertising  the  sale  to 
take  place  on  December  31, 1887.  Plaintiffs  posses- 
sory rights  having  been  violated  by  the  defendants' 
acts,  they  are  guilty  of  conversion.  Goulet  v.  As- 
seler,  22  N.Y.  225  ;  Manning  v.  Monoghan,  28  lb. 
585  ;  Hathaway  v.  Brayman,  supra. 

II. — The  sale  of  the  mortgaged  property  by  the 
defendants  was  hostile  to  plaintiffs  rights.  Without 
regarding  plaintiffs  title  in  any  manner,  in  fact  en- 
tirely  ignorant  of  plaintiffs  lien  (to  place  the  most 
charitable  construction  on  the  defendants'  conduct) 
the  defendants  entered  upon  the  mortgaged  property, 
and  sold  it  at  auction.  No  notice  was  given  to  the 
plaintiff  and  the  property  was  immediately  distrib- 
uted and  scattered  in  parcels  among  the  many  pur- 
chasers, who  carried  it  away  beyond  the  power  of 
the  plaintiff.  Where,  therefore,  the  defendants  act 
in  hostility  to  plaintiffs  rights,  the  property  is  sold, 
distributed  and  scattered  among  6ona ^Repurchasers 
without  notice  of  plaintiffs  lien,  the  defendants  are 
clearly  liable.  Hale  v.  Omaha  Natl.  Bk.,  64  N.  Y. 
550  and  cases  cited,  supra. 

By  the  Coubt. — ^Inobaham,  J. — In  Champlin  i\ 
Johnson,  39  Barb.  606,  after  a  careful  review  of  all 
the  authorities,  it  was  held  that  on  a  default  in  a 
condition  of  a  chattel  mortgage  the  title  to  the  mort- 
gaged property  became  absolute,  and  that  the  mort- 
gagor had  no  interest  in  the  property  that  could  be 
sold  on  execution  ;  that  it  made  no  difference .  that 
the  mortgagor  remained  in  possession  ;  that  a  sale  of 
the  mortgaged  property  under  an  execution  against 
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the  mortgagor  was  a  conversion  of  such  mortgaged 
property. 

This  case  was  cited  with  approval  in  Judson  v. 
Easton.  58  N.  Y.  664. 

As  the  defendant  Brown  claims  only  through  the 
mortgagor,  and  as  the  mortgagor  had  no  title  or  in- 
terest in  the  mortgaged  property  after  the  23d  of 
December,  1887,  the  act  of  the  defendant  in  taking 
possession  of  and  selling  the  mortgaged  property 
after  that  time  was  a  conversion. 

If  defendant  took  possession  of  the  property 
before  December  23d,  he  was  bound  to  return  it  to 
plaintiff  on  demand,  and  if  he  refused  he  was  guilty 
of  conversion.  If  he  took  possession  after  the  23d 
of  December,  the  taking  was  a  conversion  and  the 
defendant  was  in  either  event  liable. 

There  was  evidence  that  the  sale  under  the  mort- 
gage took  place  on  December  22d.  There  was  also 
evidence  that  would  justify  a  finding  that  it  took 
place  some  days  later  and  as  late  as  December  31st, 

If  the  defendants  desired  to  have  had  that  question 
determined  by  the  jury  they  should  have  made  a  re- 
quest to  have  it  submitted.  No  such  request  was 
made.  The  defendants  moved  that  the  complaint  be 
dismissed,  which  was  properly  denied,  and  the  court 
then  instructed  the  jury  to  find  for  the  plaintiff. 

An  exception  to  this  direction  does  not  raise  any^ 
question  for  review.     In  Ormes  v.  Dauchy,  82  N.  Y. 
448,   MiLLEB,  J.,  says:  "At  the  circuit,  the  judge 
directed  a  verdict  in  favor  of  the  plaintiff,  to  which 
the  defendants  expected. 

It  is  now  claimed  that  the  defendants  having 
relied  upon  their  motion  to  dismiss  the  complaint 
and  not  having  requested  that  any  fact  be  submitted 
to  the  jury,  it  cannot  be  properly  urged  that  there 
was  any  question  of  fact  for  the  jury. 

We  think  that  the  defendants  should  have  asked 
to  go  to  the  jury  upon  the  facts,  and  the  exceptions 
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to  the  rulings  and  direction  of  the  court  is  not, 
under  the  circumstances,  available.  Dillon  v.  Cock- 
croft,  90  N.  Y.  649." 

I  do  not  think  that  any  of  the  rulings  on  ques- 
tions of  evidence  require  that  the  judgment  should 
be  reversed.  I  think,  therefore,  that  the  judgment 
should  be  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  Freedman,  J.,  concurred. 


WILLIAM  J.  BREWSTER,  Plaintiff,  v.  GEORGE 

H.  WOOSTER,  Defendant. 

Contract  or  Agreement,  johU  and  not  several,  cannot  be  enforced  or  recovered 
upon  by  one  of  the  parties — Rescission,  one  of  three  joint  contractors  can- 
not rescind  the  contrckd  without  the  consent  of  the  other  two  joint  contractors. 

Held,  that  the  agreement  in  question  was  a  Joint  and  not  a  several  agree- 
ment, on  the  part  of  Brown,  Brewster  and  Bateman  with  defendant ; 
and  defendant  was  under  no  obligation  to  convey  to  them  the  property 
described  In  the  agreement  until  each  of  the  three  persons  had  per- 
formed his  part  of  the  agreement ;  and  there  being  no  evidence  of  such 
performance  there  was  no  questiod  that  should  have  been  submitted  to 
the  Jury.  The  plaintiff  could  not  recover  damages  as  for  a  breach  of 
the  agreement, because  there  could  bo  no  breach  on  the  part  of  defendant 
until  B.  B.  and  B.  had  performed  or  offered  to  perform  their  part  of 
the  contract,  or  defendant  had  waived  performance  or  refused  to  per- 
form on  his  part.  The  plaintiff  being  one  of  three  Joint  contractors 
cannot  rescind  the  contract  without  the  consent  of  the  other  two  Joint 
contractors. 

.i^iefore  Sedgwick  Ch.  J.,  Tbuax  and  Dugro,  JJ. 

Decided  March  4.  1890. 

This  cause  was  tried  at  a  trial  term  before  a  judge 
and  a  jury.  The  court  directed  that  the  complaint 
be  dismissed,  and  ordered  the  exceptions  to  be 
heard  in  the  first  instance  at  general  term. 

On  the  26th  day  of  April,  1876,  the  defendant. 
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George  H.  Wooster,  entered  into  a  written  agree- 
ment, under  seal,  with  the  plaintiff,  William  J. 
Brewster,  and  Horatio  Bateman  and  Henry  S.  Brown  ; 
it  was  provided  in  said  agreement  that  the  said 
Wooster  as  party  of  the  first  part,  should  sell  to 
the  said  parties  of  the  second  part,  and  the  said 
parties  of  the  second  part  agreed  to  purchase  of 
said  Wooster  certain  personal  property,  for  which 
the  said  parties  of  the  second  part  agreed  to  pay  to 
said  Wooster  the  sum  $44,000,  as  follows  :  $10,000 
thereof  in  satisfactory  value  by  the  said  Henry  S. 
Brown  ;  $8,000  thereof  by  conveying  to  said  Woos- 
ter, free  from  all  incumbrances  at  the  date  of  con- 
veyance except  a  mortgage  for  $9,500,  the  house 
and  lot  known  as  number  403  West  42nd  street  in 
said  city  ;  the  further  sum  of  $9,000  thereof  by  con- 
veying to  said  Wooster,  free  from  all  incumbrances 
except  a  mortgage  for  $10,000,  the  house  and  lot 
number  535  West  59th  street  in  said  city ;  which 
two  pieces  of  property  were  to  be  conveyed  by  the 
said  William  J.  Brewster  ; — and  the  further  sum  of 
$5,000  by  conveying  to  said  Wooster,  free  from  all 
incumbrances,  excepting  mortgages  to  the  amount 
of  $11,750 — a  house  and  lot  in  East  77th  street; 
and  the  further  sum  of  $12,000  by  conveying  to  said 
Wooster  two  houses  and  lots  on  the  south  side  of 
West  133rd  street,  about  100  feet  west  of  6th 
avenue,  each  of  which  houses  was  subject  to  a  mort- 
gage of  $9,000 — the  last  two  pieces  of  property 
were  to  be  conveyed  by  said  Bateman. 

The  time  when  the  conveyances  were  to  be  made 
was  fixed  as  of  the  30th  day  of  May,  1876. 

On  the  2nd  day  of  July,  1876,  this  agreement  was 
modified   by   substituting    certain   other  prooerty. 

Further  facts  appear  in  the  opinion. 

Ajmoux,  Ritch  &  Woodford,  attorneys,  and  William 
H,  Arnoux  of  counsel,  for  plaintiff. 
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Tliomas  B.  Browning,  attorney  and  of  counsel,  for 
defendant. 


By  the  Court.-^Teuax,  J. — Under  the  agreements 
between  the  defendant  and  Brown,  Brewster  and 
Bateman,  the  defendant  was  under  no  obligation  to 
convey  to  .the  said  Brown,  Brewster  and  Bateman 
the  property  mentioned  in  the  agreements  until 
each  of  the  three  persons  above  named  had  per- 
formed his  part  of  the  agreements  ;  that  is,  the 
agreement  on  the  part  of  Brown,  Brewster  and 
Bateman  was  a  joint  and  not  a  several  agreement ; 
there  was  no  evidence  that  would  warrant  the  jary 
in  finding  that  they  had  performed  their  part  of  the 
agreement,  and,  therefore,  there  was  no  question 
that  should  have  been  submitted  to  the  jury. 

The  plaintiff  could  not  recover  damages  as  for  a 
breach  of  the  contract,  because  there  could  be  no 
breach  on  the  part  of  the  defendant  until  Brown, 
Brewster  and  Bateman  had  performed,  or  offered 
to  perform,  their  part  of  the  contract.  Nelson  v. 
Plympton  Fireproof  Elevating  Co.,  55  N.  Y.  480 — or 
the  defendant  had  waived  performance  or  had  re- 
fused to  perform  on  his  part,  Lawrence  v.  Miller, 
86  N.  Y.  131 — ^in  which  event  such  waiver  of  perfor- 
mance or  refusal  to  perform  must  be  alleged  in  the 
complaint  and  proved  on  the  trial,  Oakley  v.  Mor- 
ton, UN.  Y.  25. — which  was  not  done  in  this  case. 

On  the  other  hand  the  plaintiff  on  the  trial  sought 
to  recover  as  on  the  rescission  of  the  contract,  but 
the  plaintiflf  who  is  but  one  of  three  joint  contract- 
ors, is  not  entitled  to  rescind  the  contract  without 
the  consent  of  the  other  two  joint  contractors.  The 
case  does  not  show  that  plaintiff  ever  has  obtained 
this  consent,  and  if  he  were  the  only  person  who 
had  contracted  with  the  defendant,  the  contract 
could  only  be  rescinded  by  the  acts  or  assent  of  both 
parties   thereto,  The  N.  Y.   Iron   Company  v.  The 
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Gilbert  Elevated  Railroad  Co.,  91  N.  Y.  155— in  which 
event  the  plaintiff  would  be  restored  to  his  original 
rights,  which  are  to  recover  what  he  had  paid  on  the 
contract.  Battle  v.  The  Rochester  City  Bank,  3 
N.  Y.  88. 

The  evidence  shows  that  plaintiff  had  paid  noth- 
ing ;  he  had,  however,  conveyed  to  the  defendant 
certain  real  estate,  and  in  a  proper  case  would  be 
entitled  to  recover  from  the  defendant  the  value  of 
that  real  estate  ;  but  there  is  nothing  in  the  evidence 
in  this  case  that  shows  the  value  of  the  real  estate 
conveyed  to  the  defendant  by  plaintiff  and  there- 
fore no  sum  that  plaintiff  is  entitled  to  recover  is 
shown. 

The  exceptions  of  the  plaintiff  are  overruled,  and 
judgment  is  ordered  for  the  defendant  with  costs  and 
disbursements. 

Sedgwick,  Ch.  J.  and  Duobo,  J.,  concurred. 


WILLIAM    WALLACE,    et    al..    Respondents    v. 
FREDERICK  D.  BLAKE,  et  al..  Appellants. 

Contract  of  sale  of  goods,  ete.t  claimed  toKave  been  changed  intoaoovUract 

of  consignment. 

The  main  quoation  in  oontroversy  in  this  case  was,  whether  the  goods 
in  question  that  were  delivered  to  the  defendants,  were  delivered  as 
goods  purchased  by  them  or  were  delivered  to  be  sold  by  the  defend- 
ants for  and  on  account  of  the  plaintiffs.  The  court  below  refused  to 
allow  the  defendants  to  show  that  the  contract  of  sale  had  been 
changed  into  one  of  consignment,  on  the  ground  that  such  a  defence 
had  not  been  pleaded.  Held  on  appeal,  that  the  answer  did  not  con- 
tain an  allegation  that  it  was  agreed  between  the  parties  that  the 
goods  sold  and  delivered  to  defendants  in  March  should  be  afterwards 
treated  as  goods  consigned  by  the  plaintiffs  to  the  defendants,  and  did 
not  warrant  the  admission  of  the  evidence  that  was  ruled  out  by  the 
court,  nor  was  the  defence  thus  sought  to  be  proved  by  defendants 
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on  the  trial  admissible  under  the  general  denial.  It  was  an  affirma- 
tive defence  and  related  to  something  that  had  taken  place  after 
plaintifTs*  cause  of  action  had  accrued  and  should  have  been  specially 
pleaded. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugbo,  JJ. 

Decided  March  4,  1890. 

This  is  an  appeal  from  a  judgment  entered  in  favor 
of  the  plaintiffs  on  a  verdict  which  was  ordered  by 
the  court ;  and  from  an  order  denying  a  motion  for 
a  new  trial. 

The  action  was  brought  to  recover  for  goods  sold 
and  delivered. 

William  C.  Beecher,  attorney,  and  C.  Bainhridge 
Smith  of  counsel,  for  appellants. 

Norwood  &  Coggeshall,  attorneys,  and  Carlisle  Nor- 
wood, Jr.  of  counsel,  for  respondents. 

By  the  Court. — Truax,  J.  The  case  shows  that 
the  plaintiffs  sold  and  delivered  to  the  defendants 
certain  goods  at  an  agreed  price,  but  the  defendants 
attempted  to  show  that  after  the  sale  and  delivery 
it  was  agreed  between  them  and  the  plaintiffs  that 
the  contract  of  sale  and  delivery  should  be  changed 
to  one  of  consignment,  and  their  exception  to  the 
refusal,  of  the  court  to  allow  them  to  show  this  con- 
signment presents  the  only  point  on  which  they  ask 
this  court  to  reverse  the  judgment,  or,  in  the  words 
of  the  counsel  for  the  defendants,  which  are  to  be 
found  on  page  2  of  his  brief,  •'  the  main  question 
in  controversy  in  this  case  is,  whether  the  goods 
so  delivered  to  the  defendants  were  purchased  by 
them,  or  whether  they  were  to  bie  sold  by  the  de- 
fendants for  and  on  account  of  the  plaintiffs  ?  " 

The  court  refused  to  allow  the  defendants  to  show 
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that  the  contract  of  sale  had  been  changed  to  one  of 
consignment,  on  the  ground  that  such  a  defence 
had  not  been  pleaded. 

It  was  alleged  in  the  complaint  that  on  the  3rd, 
10th,  17th,  24th  and  31st  days  of  March  the  plaint- 
iffs sold  and  delivered  to  the  defendants  certain 
goods. 

The  answer  sets  up  as  a  defence,  and  by  way  of 
counter-claim,  that  prior  to  the  dates  of  the  alleged 
transactions  set  forth  in  the  said  complaint,  the 
plaintiffs  had  shipped  to  the  defendants  divers  mer- 
chandise consisting  of  yarn  which  they  had  intended 
to  sell  to  defendants,  and  which  the  defendants  in- 
tended to  purchase  from  them  ;  but  after  the  receipt 
of  the  said  yarn  it  was  discovered,  as  was  a  fact, 
that  same  was  not  such  yarn  as  the  plaintiffs  had 
agreed  to  sell  to  the  defendants,  and  thereafter  it 
was  agreed  between  the  plaintiffs  that. said  yarn 
should  not  pass  to  the  defendants  as  a  sale  thereof 
to  them  from  the  plaintiffs,  but  that  same  should  be 
considered  and  thereupon  become  consignments  of 
yarn  to  the  defendants  from  the  plaintiffs  to  be  sold 
for  the  account  of  the  plaintiffs  by  the  defendants. 

This  is  not  an  allegation  that  it  was  agreed  be- 
tween the  plaintiffs  and  defendants  that  the  goods 
sold  and  delivered  to  defendants  in  March  should  be 
treated  as  goods  consigned  by  the  plaintiffs  to  de- 
fendants, and  did  not  warrant  the  admission  of  the 
evidence  that  was  ruled  out  by  the  court  as  above 
stated  ;  it  referred  to  other  and  to  different  yarn. 
In  fact,  the  defendant,  Blake,  said  that  the  com- 
plaints referred  to  were  not  of  the  March  shipments, 
but  of  the  same  number, — they  were  not  complaints 
of  that  particular  yarn  in  the  custom-house  which 
was  then  intact  and  in  bulk.  Nor  was  the  defence 
that  the  defendants  sought  to  prove  on  the  trial 
admissible  under  the  general  denial.  It  was  an 
aflSrmative  defence  and  related  to  something  that 


16  WALLACE  c.  BLAKE. 


Opinion  of  the  Court,  by  Truax,  J. 


had  taken  place  after  plaintiffs'  cause  of  action  had 
accrued,  and  should  have  been  pleaded. 

The  evidence  excluded  did  not  tend  to  controvert 
the  material  affirmative  allegation  of  the  complaint 
which  was  the  allegation  of  sale  and  delivery.  The 
Ruling  was  in  harmony  with  the  decisions  of  the 
Court  of  Appeals  in  the  cases  cited  by  counsel  for 
the  defendants. 

In  the  case  of  Hier  v.  Grant,  47  N.  Y.  278, — which 
was  also  an  action  for  goods  sold  and  delivered,  the 
defendants  were  allowed  under  a  general  denial  to 
show  that  they  had  not  purchased  the  goods,  by 
showing  that  the  person  who  purchased  the  goods 
was  not  at  the  time  of  the  purchase  the  agent  of  the 
defendants.  In  that  action  it  was  claimed  by  the 
plaintiff  that  the  goods  were  purchased  by  a  person 
who  was  acting  as  agent  of  the  defendants. 

In  the  case  of  Schwarz  v.  Oppold,  74  N.Y.  307, 
the  defendants  were  allowed  to  show  that  they  had 
not  made  the  note  in  suit,  by  showing  that  the 
words  **  with  interest  "  had  been  added  to  the  note 
after  it  was  signed  by  them.  This  is  not  an  affirm- 
ative defence  like  the  one  which  the  defendants 
sought  to  prove  on  the  trial  of  this  action. 

The  judgment  and  order  appealed  from  are  affirm- 
ed, with  costs. 

Sedgwick,  Ch.  J.,  and  Dugeo,  J.,  concurred. 
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JAMES  A.  HAMILTON,  et  al.,  AS  TRUSTEES,  Ac, 
Respondents  and  Appellants  v.  THE  MAN- 
HATTAN RAILWAY  COMPANY,  et  al..  Appel- 
lants AND  Respondents. 

WUnesaeSy  what  may  he  asked  of  them  on  cross^examinoHon  tending  to  sh(yw 
hofUUUy  to  or  bi^s  in  favor  of  one  of  the  parties  to  the  action — Damages  Siis- 
tamed  and  recovery  sought,  how  affected  by  statiUe  of  limitations. 

One  of  the  questions  presented  by  the  exceptions  of  defendants  was  to 
the  ruiing  of  the  court  at  trial  term  permitting  witnesses  to  testify  as 
to  what,  in  their  opinion,  the  rental  value  of  plaintiffs*  premises 
would  have  been  if  the  defendants'  railroad  had  not  been  constructed. 

Held,  that  the  reasons  and  construction  of  the  general  term  of  the  supreme 
court,  of  the  First  District  In  the  Kinkele  case,  and  the  fact  that  there 
Is  suSlsient  evidence  to  sustain  the  findings  of  damages,  etc.,  in  the  case 
at  bar,  other  than  that  to  the  admission  of  which  exceptions  were 
taken,  justify  the  overruling  of  said  exceptions  in  accordance  with 
the  suggestions  contained  in  the  McGean  case.  A  witness  may  be 
asked  questions  on  cross-examination,  tending  to  show  his  hostility 
to  or  bias  in  favor  of  one  of  the  parties  to  the  action,  and  If  he  denies 
such  hostility  or  bias,  he  may  be  contradicted  by  other  evidence. 
Such  is  the  general  rule  that  has  been  so  long  established  by  the 
courts  in  the  trial  of  cases  that  it  should  not  be  disturbed  by  the 
judges.     Any  change  in  the  same  should  be  left  to  the  Legislature. 

Held  also,  that  no  recovery  can  be  had  for  damages  that  arose  more  than 
six  years  prior  to  the  commencement  of  the  action ;  but  all  damages 
sustained  within  the  said  six  years  may  be  recovered  under  a  lease 
that  was  made  more  than  six  years  before  the  commencement  of  the 
action,  but  after  the  construction  of  the  elevated  railroads.  Damages 
sustained  during  any  particular  period  embraced  within  the  six  years, 
may  be  recovered. 

Before  Fbeedman  and  Truax,  JJ. 

Decided  March  4,  1890, 

Appeals  by  both  parties  from  judgments  in  Ac- 
tions Nos.  3  and  4,  entered  upon  findings  at  equity- 
term. 
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The  plaintiffs  appeal  from  all  portions  of  the  judg- 
ment in  which  it  was  adjudged  that  plaintiffs  were 
not  entitled  to  recover  for  any  damages  that  occurred 
prior  to  May  1,  1883,  and  defendants  appealed  from 
both  judgments. 

Burnett  &.  Whitney,  attorneys,  and  Henry  L.  Burnett 
and  Edward  B.  Whitney  of  counsel,  for  plaintiffs-re- 
spondents and  appellants. 

Davis  &.  Rapallo,  attorneys  and  of  counsel,  for 
defendants-appellants  and  respondents. 

By  the  Court. — Truax,  J. — Most  of  the  questions 
that  are  presented  on  the  defendants'  appeal  have 
heretofore  been  decided  adversely  to  the  defendants, 
and  a  further  discussion  of  them  is  unnecessary. 

The  question  presented  by  the  exception  of  the 
defendants  to  the  ruling  of  the  court  permitting 
witnesses  to  testify  what,  in  their  opinion,  the  rental 
value  of  plaintiffs'  premises  would  have  been  if  the 
defendants'  railroad  had  not  been  constructed,  has 
lately  been  decided  by  the  general  term  of  the 
supreme  court  in  the  First  Department  adversely  to 
the  defendants.  Kinkele  v.  Manhattan  Ry.  Co.,  55 
Hun,  398. 

The  reasons  assigned  in  that  case,  and  the  fact 
that  there  is  plenty  of  evidence  to  sustain  the  find- 
ings of  damages  other  than  that  to  the  admission  of 
which  exceptions  were  taken  by  defendants,warrant  us 
in  overruling  such  exceptions,  and  in  doing  this  we 
follow  the  suggestion  contained  in  the  McGean  case. 

The  defendants  put  a  witness  on  the  stand  who 
testified  that  during  the  trial  he  went  to  the  property 
described  in  the  complaint  and  asked  to  be  admitted 
so  as  to  make  observations,  but  the  proprietor,  Mr. 
O'Brien,  who  had  been  called  by  plaintiffs  as  a  witness 
in  their  behalf,  refused  to  admit  him.     The  defend- 
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ants  then  asked  their  witness  to  state  the  reasons  he, 
O'Brien,  gave  ;  this  question  was  objected  to  and 
excluded,  and  the  defendants  duly  excepted.  It  was 
stated  by  defendants'  counsel  that  the  object  of 
the  question  was  to  show  the  animus  of  O'Brien 
in  the  case. 

1  have  always  understood  the  rule  to  be,  that  a 
witness  may  be  asked  questions  tending  to  show  his 
hostility  to  or  bias  in  favor  of  one  of  the  parties  to 
the  action,  and  if  he  denies  such  hostility  or  bias, 
he  may  be  contradicted  by  other  evidence,  and 
such  is  the  rule  laid  down  in  the  following  cases. 
Long  V.  Lambkin,  9  Cush.  361  ;  Atwood  v.  Welton, 
7  Conn.  66  ;  Starks  v.  People.  5  De7i.  106  ;  Newton 
r.  Harris,  6  N.  Y.  345  ;  Campbell  v.  State,  23  Ala. 
41  ;  Schultz  V.  Third  Ave.  R.  R.  Co.,  89  N.  Y.  242. 

In  a  civil  action,  says  Greenleaf,  a  witness  may  be 
asked  if  he  has  not  expressed  feelings  of  hostility  to 
one  of  the  parties,  and  if  he  denies  the  fact  he  may 
be  contradicted  by  other  witnesses.  1  Greenl.  on 
Ei\.  §  450. 

It  is  true  that  it  was  said  in  Schultz  i\  Third  Ave. 
R.  R.  Co.  supra,  that  it  is  always  competent  to  show 
that  a  witness  produced  upon  the  trial  of  an  action 
is  hostile  in  his  feelings  toward  the  party  against 
whom  he  is  called  to  testify,  or  that  he  entertains 
malice  toward  that  party,  and  many  cases  were  cited 
in  support  of  that  proposition,  but  in  all  of  the  cases 
cited  except  one  the  witness  whose  bias  was  attempt- 
ed to  be  shown  either  was  a  party  to  the  action  or  was 
first  questioned  in  reference  to  his  feelings  of  hostil- 
ity toward  the  party,  and  such  was  the  course  of 
procedure  in  the  Schultz  case  itself,  and  in  the 
excepted  case  it  does  not  appear  whether  the  witness 
had  or  had  not  first  been  examined  in  regard  to  the 
alleged  statement  of  hostility. 

The  rule  is  stated  in  2  Phillipps  on  Ev.,  902,  as  fol- 
lows :  On  the  cross-examination  of  a  witness,  it  will 
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be  permitted  to  ask  him  as  to  any  vindictive  expres- 
sions he  may  have  used  towards  other  persons,  where 
the  use  of  such  expressions  would  affect  the  character 
or  credit  of  the  witness  :  but  a  witness  cannot  bo 
asked  as  to  such  expressions  used  by  another  witness 
on  other  occasions  than  that  which  is  the  subject  of 
the  trial,  such  expressions  being  only  matter  for  the 
cross-examination  of  the  witness  himself. 

Stephen  in  his  Digest  of  the  law  of  evidence  says, 
(Art.  130):  *'whena  witness  is  asked  under  cross- 
examination  (certain  questions) ,  no  evi- 
dence can  be  given  to  contradict  him  except  in  the 
following  cases  : — (2).  If  a  witness  is  asked  any 
question  tending  to  show  that  he  is  not  impartial, 
and  answers  it  by  denying  tlie  facts  suggested,  he 
may  be  contradicted."  (See  also  sec.  177.  of  the 
Draft  Revision  of  the  Commissioners  appointed  pur- 
suant to  chap.  124  of  the  Laws  of  1887  to  revive  the 
laws  relating  to  evidence.) 

Whatever  mav  have  been  the  reason  of  the  rule,  it 
is  a  rule  that  has  so  long  obtained  in  the  trial  of 
causes  that  it  should  not  be  disturbed  by  the  judges ; 
but,  if  wrong  in  principle  it  should  be  left  for  the 
Legislature  to  correct. 

The  reason  of  the  rule,  I  venture  to  suggest,  is 
that  a  witness  must  be  examined  in  reference  to  the 
facts  in  issue,  facts  relevant  to  the  issue,  or  facts 
deemed  to  be  relevant  to  the  issue.  The  facts  in 
issue  are  the  facts  which  are  affirmed  on  the  one 
side  and  denied  on  the  other  ;  a  fact  is  relevant  to  the 
issue  when  it  proves  or.  tends  to  prove  the  existence 
or  non  existence  of  a  fact  in  issue :  certain  facts 
which  show  title,  custom,  motive,  preparation, 
subsequent  conduct,  and  explanatory  statements, 
certain  facts  joining  part  of  the  same  transaction  or 
facts  in  issue  and  certain  acts  of  conspirators,  are 
deemed  to  be  relevant  to  the  issue.  Now  the  credibil- 
ity of  a  witness  is  not  one  of  the  facts  above  referred 
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to,  but  by  well  established  precedent  a  witness  may  be 
asked  on  cross-examination,  (and  on  cross-examina- 
tion only),  in  addition  to  the  questions  above  referred 
to,  any  questions  which  tend  to  test  his  accuracy, 
veracity  or  credibility  ;  or  to  shake  his  credit,  by 
injuring  his  character,  but  he  cannot  be  compelled 
to  .criminate  himself.  {Stephen's  Dig.  Art.,  127,  2,  1, 
3,  4,  5,  6,  7,  129,  and  120.) 

Witnesses  have  been  asked  questions  tending  to 
show  that  a  party  to  an  action  has  expressed  feelings 
of  hostility  toward  his  opponent,  without  interrogat- 
ing such  party  in  reference  thereto,  and  the  an- 
swers to  such  questions  have  been  admitted;  but 
such  questions  have  been  admitted  because  they 
tend  to  show  another  motive  for  bringing  the  action, 
than  the  desire  to  enforce  legal  or  equitable  rights, 
and  it  is  not  necessary  that  the  party  should  first 
have  been  interrogated  in  reference  thereto,  for  the 
answers  to  such  questions  may  be  admitted  in  evidence 
although  the  party  to  whom  they  refer  has  not  been 
examined  as  a  witness. 

The  trial  judge  found,  as  matter  of  fact,  in  Action 
No.  3,  that  prior  to  April  4, 1882,  the  premises  in  suit 
had  been  leased  until  May  1, 1883,  by  certain  execu- 
tors, (predecessors  in  title  of  the  plaintiffs,)  under 
which  lease  the  tenants  occupied  the  said  premises 
for  the  said  term,  and  that  the  damage  to  the  rental 
value  of  said  premises  caused  by  the  defendants  from 
April  4,  1882  to  May  1,  1883,  was  $500,  but  he 
found  as  matter  of  law  that  plaintiffs  were  not  en- 
titled to  recover  this  sum  of  $  500. 

A  like  question  arose  in  action  No.  4.  The  right 
of  a  plaintiff  to  recover  his  damages  in  such  a  case, 
except  80  far  as  it  may  be  barred  by  the  statute  of 
limitations,  has  been  upheld  by  the  general  term  of 
this  court  in  the  case  of  Mortimer  v.  The  Manhattan 
Railway  C!o.,  57  Super.  Ct.  509. 

In  the  case  at  bar  it  is  claimed,  however,  that  the 
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action  having  been  commenced  April  4,  1888,  the 
statute  of  limitations  is  a  bar  to  any  recovery  for 
the  period  between  April  4,  1882,  and  May  1,  1883, 
and  this  claim,  as  well  as  the  ruling  of  the  learned 
trial  judge  who  sustained  it,  rests  on  the  theory  that 
the  statute  runs  not  from  the  day  of  the  injury  but 
from  the  date  of  the  last  prior  lease.  This  is  erro- 
neous. The  cause  of  action  for  a  continuing  tort,  and 
this  is  what  the  acts  of  the  defendants  constitute, 
accrues  afresh  from  day  to  day  so  that  the  statute 
of  limitations  commences  to  run  each  day  against 
that  day's  damage.  No  recovery  can  therefore  be  had 
for  damages  which  arose  more  than  six  years  prior 
to  the  commencement  of  the  action.  On  the  other 
hand  all  damages  sustained  within  the  six  years  may 
be  recovered  under  a  lease  made  more  than  six  years 
before  the  commencement  of  the  action,  but  after 
the  construction  of  the  elevated  railroads,  it  may  be 
more  difficult  than  in  another  case  to  ascertain  the 
precise  amount  of  damage  sustained  during  any 
particular  period  embraced  in  the  six  years  for  which 
damages  may  be  recovered,  but  that  diflBculty  is  no 
reason  for  a  refusal  by  the  court  to  award  any 
damage  whatever.  Fortunately  the  facts  have  been 
fully  found,  so  that  the  judgment  may  be  made  to 
conform  to  them.     Price  v.  Price,  33  Hun,  432. 

The  judgments  should  be  modified  by  adding  to 
plaintiffs*  damages  $500,  in  action  No.  3,  and  $  545, 
in  action  No.  4,  and,  as  so  modified,  the  judgments 
should  be  affirmed  with  costs.  But  plaintiffs  should 
have  only  one  bill  of  costs  in  each  case  upon  both 
appeals. 

Freedman,  J.,  concurred. 
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ALBERT  J.  RISS,  Respondent,  v.  DANIEL  MESS- 
MORE,  Appellant. 


Breach  of  toarranty,  damages  for. — Counter-daim  in  answer  for  puirckase 

price  of  articU  toarramUd  not  allowed. 

The  action  was  brought  to  recoyer  damages  for  a  breach  of  warranty  of 
a  lintel  sold  to  plaintiff  by  the  defendant.  Because  of  a  defect  in  the 
lintel,  the  walls  of  the  building  into  which  the  same  was  placed  fell. 
The  referee  found  that  plaintiff  was  entitled  to  recover  the  damages 
caused  by  the  fall  with  interest.  Held,  that  the  referee  did  not  err  as  to 
his  finding  of  the  damages,  but  erred  in  giving  interest  on  the  same. 

The  referee  also  allowed  plaintiff  as  damages,  the  rental  value  of  the 
bouse  for  two  mouths.  Held,  that  there  was  no  evidence  to  sustain 
this  finding.  Held  also,  that  defendant  was  not  entitled  to  recover 
the  contract  price  of  the  lintel  as  a  counter-claim,  because  he  had  not 
delivered  the  same  as  he  had  agreed,  and  because  there  was  no  evi- 
dence of  the  value  of  the  same.  Held  also,  that  the  judgment  should  be 
reversed,  unless  plaintiff  stipulates  to  reduce  the  same  by  a  deduction 
of  $852,73,  and  in  case  of  the  reduction,  judgment  affirmed  without  the 
costs  of  appeal. 


Before  Tbuax  and  Dugbo,  JJ, 


Decided  March  4,  1890. 

Appeal  from  a  judgment  entered  on  the  report  of  a 
referee. 

The  action  was  brought  to  recover  damages  for 
a  breach  of  a  warranty  of  a  lintel  sold  to  plaintiff  by 
defendant.  The  defendant  by  counter-claim  sought 
to  recover  the  purchase  price  of  the  lintel. 
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Moody  B.  Smith,  attorney  and  of  counsel,  for  ap- 
pellant. 

# 

Rollin  E.  Beers,  attorney,  and  Charles  S,  Miller  of 
counsel,  for  respondent. 

By  the  Court. — Teuax,  J. — We  do  not  think  that 
the  referee  erred  in  finding,  as  matter  of  fact,  that 
the  walls  of  the  building  into  which  the  lintel  was 
put  fell  because  of  a  defect  in  the  lintel,  and  that 
plaintiff  was  entitled  to  recover  from  the  defendant 
the  damages  that  were  caused  by  the  fall  of  the 
lintel.  But  we  think  that  the  referee  erred  in  giv- 
ing plaintiff  interest  on  the  damages  that  he  sus- 
tained by  reason  of  the  breach  of  warranty.  It  was 
held  by  the  Court  of  Appeals  in  White  v.  Miller,  78 
N.Y.  393,  that  interest  should  not  be  allowed  as 
damages  for  a  breach  of  warranty  in  the  sale  of 
goods. 

The  referee  also  allowed  plaintiff  as  damages  the 
rental  value  of  the  house  for  two  months.  There  is 
no  evidence  to  sustain  this  finding  in  its  entirety. 
The  plaintiff's  only  witness  on  this  point  testified 
(  fol.  87)  "  if  we  had  not  let  the  house  it  could 
have  been  done  two  months  later,  the  1st  of  July." 
This,  at  the  most,  would  only  warrant  the  referee  in 
giving  plaintiff  the  rental  value  of  the  house  from 
the  first  of  July  and  not  from  the  first  of  June. 

The  referee  did  not  err  in  refusing  to  allow  de- 
fendant his  counter-claim.  He  was  not  entitled  to 
recover  the  contract  price  because  he  had  not  de- 
livered the  thing  he  agreed  to  deliver,  and  he  was 
not  entitled  to  recover  its  value  because  there  is  no 
evidence  of  its  value. 

Our  attention  has  been  called  to  but  one  alleged 
error  relating  to  the  evidence.  One  of  plaintiff^s 
witnesses  testified  that  he  was  on  the  ground  after 
the  front  of  the  building  had  fallen  and  examined 
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the  "  lintel  that  we  all  supposed  was  the  cause  of 
its  falling,"  and  defendant's  counsel  moved  to  strike 
out  the  words  '•  that  we  all  supposed  was  the  cause 
of  its  falling,"  This  motion  was  denied  and  de- 
fendant excepted  to  the  ruling  of  the  referee.  We 
do  not  think  that  the  judgment  should  be  reversed 
because  of  this  ruling.  A  number  of  witnesses  had 
testified  that  the  lintel  was  the  cause  of  the  fall,  and 
the  witness  was  only  referring  to  that  fact.  But  if 
this  phrase  were  out  of  the  case,  the  testimony  re- 
maining in  the  case  would  sustain  the  finding  of 
the  referee  on  this  point. 

Judgment  reversed  unless  the  plaintiff  stipulates  to 
reduce  the  judgment  by  deducting  there  from  eight 
hundred  and  fifty-two  dollars  seventy-three  cents,  in 
which  event  judgment  is  affirmed  without  the  costs 
of  this  appeal. 


Dtjgbo,  J.,  concurred. 
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JAMES  H.  GOODSELL,  Appellant  and  Respondent 
V.  THE  WESTERN  UNION  TELEGRAPH  COM- 
PANY,  Appellant  and  Respondent. 


Party  plairUiff. — Indimdual  name,  when  action  mciy  be  brought  in  although  con- 
tract purportH  to  be  with  an  association  J.  H.  G,,  President. — Defectof  par- 
ties plaintiff,  if  contract  was  made  with  J.  H.  G.  and  others,  advantage  there- 
of should  be  taken  by  answer. —  Contracts,  ominsion  to  perform  one  of  several 
covenants,  when  a  repudiation  of  the  whole  contract;  repudiation  of  its  tak- 
ing effect  may  5e  sut^fended  untU  a  future  Hme, — Proepective  prqfits,  prine^les 
as  to  recovery  of. 

The  contract  in  its  form  purported  to  be  made  between,  «  The  Atlantic 
and  Paciflo  Telegraph  Company,  hereafter  designated  as  the  Telegraph 
Company,  as  party  of  the  first  part,  its  successors  and  assigns,  and 
The  National  Associated  Press,  James  H.  Goodsell,  President,  here- 
after designated  as  the  National  Associated  Press,  as  party  of  the 
second  part."  It  was  signed  as  follows :  "  The  Atlantic  and  Paciflc 
Telegraph  Company,  By  Albert  B.  -Chandler,  President.  The  National 
Associated  Press,  James  H.  Goodsell,  President.'*  The  evidence  showed 
that  there  was  no  such  corporation  as  The  National  Associated 
Press ;  that  plaintiff  did  business  under  the  name  and  style  of  the 
National  Associated  Press,  James  H.  Goodsell,  President;  that  the 
designation.  The  National  Associated  Press,  was  applicable  to  a 
fluctuating  number  of  representatives  of  newspapers  who  made 
separate  contracts  with  the  plaintiff  as  to  the  prices  which  they  would 
pay  him  for  the  transmission  of  news  by  defendant.  Held,  that  as  to 
what  or  who  was  intended  by  the  description  of  The  National  As- 
sociated Press,  James  H.  Goodsell,  President,  was  a  matter  of  fact ; 
that  under  the  evidence  the  plaintiff  as  matter  of  fact  was  intended, 
and  that  he  personally  had  a  cause  of  action.  That  even  if  the  reprc^ 
sentatives  of  newspaj^ers  who  made  contracts  with  plaintiff  had  a 
right  to  share  in  the  profits  plaintiff  would  gain,  it  would  not  follow 
that  the  contract  was  not  made  with  plaintiff,  and  further  if  it  should 
be  held  that  the  contract  was  made  with  such  representatives  yet  the 
plaintiff  being  one  of  the  parties  in  interest,  defendant  should  have 
taken  advantage  by  answer  of  the  defect  of  parties  plaintiff. 
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Where  one  party  to  a  contract  omits  to  perform  one  of  several  covenants 
or  obligations  therein  contained  to  be  performed  by  him  upon  grounds 
applicable  to  future  omissions  and  under  circumstances  indicative 
of  an  intention  not  to  perform  the  contract  any  longer,  the  covenant 
or  obligation  so  omitted  to  be  performed  having  an  important  and 
substantial  reference  and  direct  relation  to  the  main  object  for 
which  the  contract  was  made  by  the  other  party,  such  omission  amounts 
to  a  repudiation  of  the  whole  contract  by  the  omitting  pai*ty,  and  the 
other  party  is  absolved  from  performing  or  tendering  performance 
thereafter,  and  has  a  cause  of  action  for  damages  as  for  a  breach  by 
the  omitting  party  of  all  his  obligations  under  the  contract. 

An  absolute  repudiation  of  a  contract  by  one  of  the  parties  thereto  need 
not  necessarily  take  effect  immediately,  nor  is  the  other  party  bound 
to  at  once  act  upon  it,  but  the  parties  may  by  consent,  evinced  by  act.) 
and  declarations,  suspend  the  taking  effect  of  the  repudiation  until 
such  time  as  such  other  party  elects  to  consider  such  repudiation  or 
breach  of  the  entire  contract  and  refuses  to  perform  on  his  part,  the 
repudiating  party  not  having  in  the  meantime  withdrawn  the 
repudiation.  A  performance  by  such  other  party  of  his  part  of  the 
contract  until  such  election  entitles  him  to  receive  and  recover  from 
the  repudiating  party  the  monies  payable  by  the  terms  of  the  Contract 
in  respect  of  such  performance,  a  fortiorari  when  such  monies  are  the 
monies  of  and  1:>elong  to  such  other  party  and  were  merely  ooliected 
for  him  by  the  repudiating  party,  and  upon  such  election  to  recover 
damages  for  the  repudiation  of  the  entire  contract.  There  is  no  in- 
consistency in  this  nor  is  there  involved  contradictory  and  self- 
repugnant  theories. 

Damages  for  repudiation  of  entire  contract.  Prospective  profits.  In  a  - 
certaining  them  the  domain  of  speculation  ^nd  coiijoeture  is  necessarily 
entered,  risks  and  probabilities  have  to  be  balanced,  future  contin- 
gencies in  the  light  of  present  facts  must  be  weighed,  certainty  and 
accuracy  are  excluded,  nevertheless  conventional  rules  may  be  applied 
with  theoretical  certainty  and  a  sum  of  damages  named  which  will 
give  the  injured  party  what  he  would  have  received  if  the  other  party 
had  not  violated  his  contract  (per  Fbedebick  B.  Coudebt,  Referee.) 

Before  Sedgwick,  Ch.  J.,FBEEDMANand  Ingraham  JJ. 

Decid?d  March  6,  1890. 

Appeal  by  defendant  from  judgment  entered  upon 
report  of  referee. 

Appeal  by  plaintiff  from  same  judgment. 

The  facts  sufficiently  appear  in  the  opinion  and  the 
head  notes. 
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Miller  &  Savage,  attorneys,  and  George  W.  Miller 
of  counsel,  for  plaintiflF. 

Dillon  &  Swayne,  attorneys,  and  Rush  Taggart  of 
counsel,  for  defendant.* 

By  THE  Court. — Sedgwick,  Ch.  J. — The  complaint 
contains  allegations  of  two  causes  of  action  for  the 
breach  of  contract. 

It  alleges  that  plaintiff  made  the  contract  with  the 
Atlantic  and  Pacific  Telegraph  Company,  and  that 
afterwards,  the  defendant,  by  agreement  with  the 
plaintiff,  assumed  and  promised  to  perform  the  obli- 
gations of  the  Atlantic  and  Pacific  Telegraph  Com- 
pany contained  in  the  contract.  By  that  contract 
the  plaintiff  agreed  to  furnish  for  transmission  by 
the  Telegraph  Company  over  its  lines  **  news  gath- 
ered "  by  the  plaintiff,  and  the  Telegraph  Company 
agreed  to  transmit  such  news  *'  over  its  lines." 

The  plaintiff  agreed  to  pay  for  the  transmission  by 
the  Company  of  6,750  words  each  day  on  an  average 
the  sum  of  $5,000  each  month,  and  a  further  sum  if 
a  greater  number  of  words  were  transmitted.  It  was 
further  agreed  that  in  case  a  less  number  of  words 
were  transmitted,  an  allowance  or  rebate  upon  the 
monthly  sum  of  $5,000  was  to  be  made,  the  yearly 
sum  however  to  be  not  less  than  $50,000. 

The  seventh  clause  provided  "  that  the  collection  of 
all  moneys  due  or  to  accrue  from  papers  or  subscrib- 
ers to  the  plaintiff,  shall  be  made  by  said  Telegraph 
Company  for  the  account  of  the  plaintiff,  and  a  full 
and  detailed  account  shall  be  at  all  times  duly  kept 
by  said  Telegraph  Company,  which  account  shall 
always  be  open  to  the  inspection  of  the  plaintiff,  and 

*  Note. — The  respective  briefs  are  equally  as  able  and  elaborate  as  those 
submitted  on  a  former  appeal  In  this  action.  They  are  too  lengthy  to 
be  inserted  in  full  and  cannot  with  propriety  be  condensed.  They 
Cciii  be  found  in  the  library  of  the  Superior  Court. — R^ortera, 
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the  same  shall  be  furnished  and  rendered  in  due 
form  by  said  Telegraph  Company  to  plaintiff,  month- 
ly ;  and  payments  of  balance,  if  any  due  by  the 
Telegraph  Company  to  the  plaintiff,  shall  be  made 
on  or  before  the  15th  day  of  each  and  every  month." 

As  a  first  cause  of  action  the  complaint  alleged 
that  the  plaintiff  furnished  for  transmission  from 
time  to  time  news  reports  ;  that  defendant  trans- 
mitted them  and  proceeded  to  collect  from  the  dif- 
ferent newspapers  so  served  with  plaintiffs  news 
reports  the  various  sums  agreed  between  said  news- 
papers and  plaintiff  to  be  paid,  which  sums  so  collect- 
ed in  each  month  exceeded  largelv  the  sum  acrreed  to 
be  paid  by  plaintiff  to  the  Telegraph  Company  for 
such  service,  and  that  there  remains  due  and  pay- 
able to  plaintiff  from  defendant,  for  money  actually 
collected  and  received  by  defendant  and  which 
should  have  been  paid  over  to  plaintiff  by  or  before 
the  22nd  day  of  June,  1882,  the  sum  of  $32,000. 

For  a  first  defence  to  this  first  cause  of  action, 
the  answer,  after  admitting  the  incorporation  of  the 
defendant,  and  of  the  Atlantic  and  Pacific  Telegraph 
Company,  and  the  nature  of  their  business  as  alleged 
in  the  complaint,  denied  that  the  Telegraph  Company 
or  defendant  made  with  the  plaintiff  the  contract 
averred  in  the  complaint ;  alleged  that  at  the  time, 
etc.,  the  plaintiff  held  himself  out  to  be  engaged  in 
the  business  of  collecting  and  delivering  news  as  the 
representative  and  agent  of  a  certain  association 
called  the  National  Associated  Press  of  which  he 
claimed  to  be  the  president,  and  was  so  known  to 
the  Telegraph  Companies  mentioned.  Excepting 
matters  before  specifically  admitted  it  denied  each  of 
the  allegations  of  the  complaint  as  to  the  first  cause 
of  action. 

To  a  second  defence  to  the  first  cause  of  action, 
the  answer  admitted  that  the  contract  set  out  in  the 
complaint  and  therein  averred  to  have  been  made  by 
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the  Atlantic  and  Pacific  Telegraph  Company  was  in 
fact  made,  but  not  with  the  plaintiff.  It  averred  that 
the  plaintiff  at  the  time,  etc.,  "claimed  to  be  the 
president  of  the  National  Associated  Press  and  to 
represent  the  same  ;  that  he  executed  said  contract 
as  president,  and  that  the  Atlantic  and  Pacific  Tele- 
graph Company  entered  into  said  contract  relying 
upon  the  truth  of  the  representations  of  plaintiff, 
and  that  as  late  as  January,  1882,  about  one  year 
after  the  date  of  the  alleged  contract,  plaintiff 
still  insisted  that  the  National  Associated  Press  was 
a  bona  fide  and  lawful  association  or  company,  and 
that  be  was  duly  authorized  to  act  for  it,  and  that 
the  said  representations  were  not  true ;  that  the  so- 
called  National  Associated  Press  never  had  any  exist- 
ence and  that  the  plaintiffs  claim  to  be  its  president 
and  to  represent  it  in  the  negotiation,  and  as  such 
president  to  execute  contracts  in  its  name,  was 
wholly  unauthorized,  unlawful  and  fraudulent  and 
calculated  to  deceive  and  injure  the  said  Atlantic  and 
Pacific  Telegraph  Company,  and  that  the  said  con- 
tract, purporting  on  its  face  to  be  made  between 
the  Atlantic  and  Pacific  Telegraph  Company  and  the 
National  Associated  Press,  was  by  reason  of  the  facts 
hereinbefore  alleged  wholly  illegal,  fraudulent  and 
void. 

For  the  third  defence  to  the  first  alleged  cause  of 
action,  the  answer  averred  that  the  defendant  had 
duly  accounted  for  and  paid  over  all  sums  as  pro- 
vided by  the  contract  to  the  plaintiff. 

Upon  the  trial,  the  defendant  took  the  position 
that  the  contract  was  not  made  with  the  plaintiff,  per- 
sonally, and  asked  the  referee  to  find  that  the  plaintiff 
not  being  a  party  to  the  agreement,  had  not  shown 
any  right  or  title  by  which  to  enforce  the  same  as 
against  the  defendant.  The  defendant  did  not  ask  a 
finding  that  the  plaintiff  represented  that  there  exist- 
ed a  corporation  named  The  National  Associated  Press 
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of  which  he  the  plaintiff  was  the  president.  It  ap- 
peared by  the  testimony  that  there  was  an  incorpora- 
tion named  The  National  Associated  Press  Company, 
limited.  But  there  was  no  request  to  find  that  it  was 
intended  by  the  use  of  the  former  name  to  describe  the 
latter  corporation  ;  and  there  was  no  testimony  which 
required  the  referee  to  find,  if  requested,  that  there 
was  such  an  intention  in  fact.  In  fact  the  designa- 
tion The  National  Associated  Press  was  applicable  to 
a  fluctuating  number  of  representatives  of  newspa- 
pers who  made  separate  contracts  with  the  plaintiff  as 
to  the  prices  which  they  would  pay  plaintiff  for  the 
transmission  of  news  by  the  defendant.  They  held 
no  relations  to  each  other.  They,  or  some  of  them, 
may  have  claimed  that  they  had  a  right  to  share  in 
the  profits  the  plaintiff  would  gain  from  his  contract. 
He  denied  that  thev  had  such  a  rio^ht.  The  testi- 
mony  showed  they  did  not  have  the  right.  But  if  the 
claim  were  valid,  it  would  not  follow  that  the  contract 
in  suit  was  not  made  with  the  plaintiff.  And  again, 
if  the  contract  should  be  held  to  have  been  made  with 
them  the  plaintiff  being  one  of  the  parties  in  interest, 
they  not  being  a  legal  incorporation  or  association, 
the  defendant  should  have  taken  advantage  by  an- 
swer of  the  defect  of  parties  plaintiff. 

In  fine,  there  being  no  natural  or  legal  person 
specifically  named  by  the  description  of  the  party 
of  the  second  part,  unless  it  was  the  plaintiff  per- 
sonally, it  was  a  matter  of  fact  to  find  what  or  who 
was  intended  by  that  description  ;  and  I  think  that 
the  finding  as  requested  by  defendant  was  correct, 
that  the  plaintiff  did  business  under  the  name  and 
style  of  the  National  Associated  Press  ;  James  H. 
Goodsell,  president.  This  finding  referred  to  a  time 
designated  as  on  and  after  February  1, 1881,  ten  days 
after  the  contract  was  mad6.  The  evidence  did  not 
show  that  there  was  a  different  mode  of  doing  business 
at  the  time  the  contract  was  made.     This  subject 
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has  received  attention  on  former  appeals,  and  it  has 
been  held,  as  it  is  now  held,  that  the  plaintiflF,  per- 
sonally, had  a  cause  of  action.  - 

The  remaining  inquiry  as  to  the  first  cause  of  ac- 
tion, is  whether  the  referee  was  justified  in  his  assess- 
ment of  damages  by  the  testimony  in  the  case. 

Upon  this  point  the  books  of  the  defendant  showed 
a  balance  in  favor  of  the  plaintiff'  amounting  to 
$29,087.31.  The  significance  of  this  lies  in  the  fact 
that  it  shows  that  for  whatever  services  had  been  act- 
ually rendered,  the  defendant  had  never  charged  the 
plaintiff^  with  more  tlian  about  $5,000  per  month, 
including  extras.  By  reducing  the  said  balance  to 
$16,777.42  the  referee  must  have  allowed  the  defend- 
ant the  maximum  rate  for  the  regular  service 
under  the  contract  and  for  extra  services  as  follows  : 

Maximum  price  of  $5,000  per  month,  15  months 

and  21  days, -  878,500.00 

All  of  Schedule  Z,      .        .    ^    .        .        .        •  6,387.48 

AH  of  Schedule  Z  i, 4,863.37 

Of  Schedule  X,  the  two  items  showing  special 

arrangements  "  Lawrence,"         •         .        •  •        680.00 

Do.  showing "  Auburn  Dispatch,"  .  ,  390.00 
Of  Schedule  X  i  on  same  principal,  as  X, 

*' Auburn         ....•••  120.00 

Of  Schedule  Y,  all  but  "  Far  Western  Circuit,"*  .     4,313.28 

Of  Schedule  Y  i 68.45 


Total, $95,272.58 

With  these  allowances  the  account  stands  as  follows: 
Collections  by  defendant  from  plaintiff's  custom- 
ers, as  admitted  by  stipulation,         .  .  $157,800.00 
Payments  made  by  defendant  to  plaintiflF  on  ac- 
count thereof,  as  admitted  by  stipulation,       •       45,750.00 

Balance  to  be  accounted  for,      .         .         $112,050.00 

Credits  to  which  the  defendant  is  entitled  for 
services  and  extiti  services,         •         •         •         95,272.58 

$16,777.42 
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Upon  the  whole  case  and  after  due  consideration 
of  all  the  conflicting  claims  of  both  parties,  I  am  of 
the  opinion  that  the  balance  then  struck  allows  to 
the  defendant  all  that  it  can  reasonably  claim.  If 
there  is  any  error  in  it  of  a  substantial  character,  it 
is  against  the  plaintiff  and  in  favor  of  the  defendant, 
for  it  is  by  no  means  clear  that  the  defendant  can 
rightfully  charge  the  maximum  rate  allowed  to 
each  and  every  month  in  addition  to  the  extras 
allowed. 

The  above  statement  of  the  account  has  been 
made  by  Judge  Freedman  and  verified  by  me. 

There  was  no  error  in  the  assessment  of  the 
damages  on  the  first  cause  of  action,  and  I  proceed 
to  the  questions  that  relate  to  the  second  cause  of 
action. 

The  second  cause  of  action  averred  the  makino:  of 
the  contract  and  the  assumption  by  the  defendant 
of  the  obligation  of  the  Atlantic  and  Pacific  Tele- 
graph Company.  It  further  averred  that  on  March 
11,  1882,  without  any  default  on  the  part  of  the 
plaintiff,  the  defendant  ceased,  refused  and  neglected 
to  further  carry  out  or  perform  said  contract ;  that 
in  the  month  of  February,  1881,  and  in  eachmontli 
thereafter,  the  defendant  had  failed  and  neglected 
to  render  the  plaintiff  the  account  of  collections, 
as  provided  in  the  contract,  although  often  requested 
by  plaintiff  to  render  such  statement  ;  that  on  and 
before  March  11,  1882,  plaintiff  often  demanded  of 
defendant  that  it  should  carry  out  said  contract  ac- 
cording to  its  terms  and  that  by  reason  of  said 
breaches  of  the  said  contract  the  plaintiff  had  been 
greatly  damaged,  etc. 

The  answer  in  its  first  and  second  defenses  to  this 
second  cause  of  action  set  up  the  same  matter  that 
was  averred  in  the  first  and  second  defenses  to  the 
first  cause  of  action,  and  as  a  third  defence  to 
the  second  cause  of  action  denied  that  the  defend- 
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ant  had  at  any  time  ceased,  refused  or  neglected  to 
do  any  of  the  acts  provided  in  the  said  contract,  or 
had  at  any  time  refused  or  neglected  to  render  ac- 
counts of  the  collection  made  by  said  defendant  for 
said  National  Associated  Press  or  for  the  plaintiff. 

The  answer  by  way  of  counter-claim  alleged  that 
there  was  due  from  plaintiff  to  defendant  $15,000. 
for  telegraphic  services  rendered  by  the  latter  to  the 
former. 

On  this  second  cause  of  action  the  referee  found 
for  the  plaintiff  in  the  sum  of  $30,000. 

On  this  appeal  the  learned  counsel  for  the  defend- 
ant argues  that  there  was  no  proof  that  defendant 
was  guilty  of  such  a  breach  that  it  entitled  tlie 
plaintiff  to  recover  damages  under  the  second  cause 
of  action  as  for  a  breach  of  all  the  obligations  of  the 
defendant  under  the  contract,  and  that  assuming 
there  was  a  breach  it  was- of  a  part  of  a  contract 
that  did  not  involve  the  entire  contract  and  did  not 
justify  the  plaintiff  in  treating  the  contract  as  ended, 
but  called  for  a  further  performance  or  tender  of 
performance  by  plaintiff  of  his  obligations  under  that 
part  of  the  contract  that  was  not  annulled  by  the 
alleged  breach.  This  argument  calls  for  the  con- 
sideration of  facts  that  will  now  bo  adduced  from 
the  findings  or  the  testimony. 

On  March  11, 1882,  the  president  of  the  defendant 
wrote  to  the  plaintiff:  "  I  am  therefore  directed  by 
the  sub-committee  to  whom  this  subject  was  referred, 
to  say  to  you  that  from  and  after  this  date  you  will 
be  charged  for  the  transmission  of  your  press  reports 
the  same  rate  as  that  charored  for  other  combination 
press  reports  in  the  respective  teiritories  in  which 
said  reports  are  handled  under  existing  agreements, 
and  that  unless  such  rate  is  paid  or  secured  to  be 
paid  to  this  company,  the  service  will  be  discon- 
tinued. The  committee  feel  that  you  cannot  regard 
this  as  short  notice  since  our  discussion  of  the  subject 
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tor  three  months  past  has  given  you  ample  notice 
that  it  was  our  purpose  and  intention  to  increase  the 
rates  for  your  reports  to  that  paid  us  by  other  cus- 
tomers for  like  services,  and  the  committee  feels  that 
a  decisive  step  in  this  direction  has  been  already 
too  long  postponed." 

In  fact  the  plaintiff  did  not  treat  this  as  a  present 
repudiation  of  the  contract  by  the  defendant,  nor  did 
the  defendant  press  the  plaintiff  to  immediate  action 
upon  the  letter.  In  a  conversation  between  the 
plaintiff  and  the  president  of  the  defendant  a  little 
time  after  the  latter,  the  president  said  to  the 
plaintiff  that  the  contract  could  not  be  considered  any 
longer ;  that  he  must  inform  him  finally  that  the 
contract  was  repudiated  by  the  company  ;  that  they 
would  not  perform  any  more  service  under  the  con- 
tract, but  that  if  the  plaintiff  wished  to  carry  on  his 
business  under  a  new  contract  in  accordance  with 
new  terms,  they  would  give  him  time  to  see  what 
sortof  an  arrangement  he  could  make  with  his  cus- 
tomers. The  plaintiff  proceeded  to  negotiations  with 
his  subscribers  until  March  24th,  when  thfe  president 
wrote  a  letter  giving  new  terms  for  a  contract  and 
then  continued:  *'  I  send  you  duplicates  of  this  letter, 
one  of  which  returned  to  me  with  your  acceptance 
and  signature  will  constitute  the  stipulations  be- 
tween yourself  and  this  company  and  a  sufficient 
basis  for  settlement  for  the  services."  This  was  not 
treated  as  final,  for  the  plaintiff,  in  a  conversation 
had  with  the  president,  a  few  days  after  the  letter 
asked  for  moi-e  time  to  make  the  experiment,  and 
that  if  the  company  were  to  give  more  time  he  would 
see  what  could  be  done,  and  then  the  president  an- 
swered ;  •*  Go  ahead  and  see  what  you  can  do."  The 
plaintiff  continued  his  efforts  with  his  subscribers. 
About  the  middle  of  June  the  plaintiff  told  the  presi- 
dent that  he  could  not  make  new  arrangements  and 
the  president  said  that  the  subject  could  not  be 
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reopened  ;  that  it  was  disposed  of  absolutely.  The 
plaintiff  then  and  at  all  times  insisted  that  the  con- 
tract should  be  carried  out  according  to  its  terms. 
The  disbursing  officer  of  the  company  in  June  refused 
to  pay  the  plaintiff  any  more  money. 

On  June  30.  1882,  the  plaintiff  notified  the  com- 
pany that  he  had  not  waived  and  did  not  waive  any 
right  or  claims  under  the  contract  but  insisted  on 
the  same ;  that  he  had  always  been  and  still  was 
ready,  able  and  willing,  and  offered  to  carry  out  the 
contract  on  his  part.  The  notice  ended,  '*  My  contract 
provides  for  monthly  settlements  and  I  desire  to  call 
your  attention  to  the  fact  that  no  settlement  has  been 
had  for  several  months  although  the  same  has  been 
promised  from  time  to  time." 

The  defendant  did  not  reply  to  this  notice,  except- 
ing that  the  president  said  he  would  refer  the  matter 
to  counsel,  and  did  not  make  or  offer  to  make  any  t>et- 
tlement.  On  the  22nd  of  June,  the  plaintiff  ceased  to 
furnish  any  matter  for  transmission  by  the  defendant. 

From  March  11  to  June  22  the  plaintiff  regularly 
furnished  matter  for  transmission  and  the  defendant 
transmitted  under  the  contract,  collecting  the  moneys 
as  directed  by  the  plaintiff.  Indeed  by  their  answer 
and  the  testimony  they  gave,  they  took  the  position 
that  they  had  fully  performed  down  to  the  22nd  day 
of  June  and  that  there  was  no  breach  by  them  there- 
after. It  is  not  correct  to  say  that  they  had  fully 
performed  down  to  June  22nd.  They  had  in  violation 
of  the  contract,  omitted  to  make  monthly  statements 
and  monthly  payments.  It  may,  however,  be  con- 
ceded that  the  plaintiff  maintained  the  contract  until 
June  20,  and  that  at  that  time  his  rights  were  con- 
fined to  recover  the  suras  due  by  the  contract  and  were 
not  for  damages  for  the  loss  of  the  contract.  After 
June  20th,  when  the  notice  was  given,  the  defendant 
was  bound  to  perform  its  obligation  to  furnish 
monthly  statements  and  make  monthly  payments. 
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( Winchill  v.  Scott,  1 14  A^.  Y.  640).  The  referee  might 
properly  find  that  the  notice  of  June  20th  contained 
a  demand  of  defendant,  that  it  should  render  the 
statements  and  pay  as  provided.  They  did  not  do 
this. 

While  the  mere  omission  to  make  one  monthly 
statement  or  payment  might  not  under  some  circum- 
stances amount  to  a  repudiation  of  the  whole  of  the 
contract  by  the  defendant,  I  am  of  opinion  that  where 
the  omission  is  not  made  upon  a  ground  which  might 
not  be  applicable  to  future  omissions,  and  is  not  caused 
by  peculiar  circumstances  that  might  not  again  occur, 
but  appears  to  be  upon  grounds  that  would  apply  to 
future  omission,  a  single  omission  is  a  present  breach 
that  absolves  the  other  party  from  the  duty  of  con- 
sidering the  contract  as  continuing,  and  of  performing 
or  tendering  performance  thereafter.  In  the  present 
case,  there  was  not  a  bare  single  omission  and  noth- 
ing more.  There  had  been  eai'lier  omissions  and 
there  were  facts  and  declarations  by  defendant's  agent 
that  gave  peculiar  significance  to  the  omission  of  de- 
fendant after  June  20.  The  referee  might  rightfully 
consider  that  under  the  circumstances  the  defendant 
was  called  upon  to  make  an  answer  to  the  notice, 
and  that  entire  silence  was  an  evidence  in  part  of 
an  intention  not  to  perform  the  contract  any  longer. 
The  obligation  to  render  statements  and  make  pay- 
ments had  an  important  substantial  reference  to  the 
object  for  which  the  contract  was  made  by  plaintiff! 
It  held  a  direct  relation  to  the  main  objects  of  the 
contract  and  was  not  collateral  and  ancillary  as  the 
obligation  passed  upon  in  Bogardus  v.  N.  Y,  L.  Ins. 
Co.,  101  N.  Y.  328.  Nor  was  the  omission  to  account 
and  pay  by  defendant  due  to  peculiar  circumstances 
and  made  under  a  mistake  of  the  law  of  the  case 
and  without  any  intent  not  to  make  future  payments 
as  was  the  case  in  The  Mersey  Iron  &  Lead  Company 
V.  Nayler,  9  Q.  B.  Division^  648.     In  that  case  the  law 
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was  announced  to  be  that  a  non-payment  on  the  one 
hand  or  a  non-delivery  on  the  other  may  amount  to 
such  an  act  or  may  be  evidence  for  a  jury  of  an 
intention  wholly  to  abandon  the  contract  and  set 
the  other  party  free.  "  The  learned  referee  did  not 
specifically  find  that  the  omissions  were  accompanied 
with  an  intent  wholly  to  abandon  the  contract.  No 
specific  finding  was  asked  by  either  party  on  the  sub-' 
ject.  But  it  was  found  in  the  findings  that  related 
to  the  letter  of  March  11  and  24,  that  the  intention 
of  the  defendant  evinced  by  it  to  repudiate  the 
obligations  of  the  contract  existed  to  June  22d. 

The  broad  inquiry  is  whether  at  the  time  in  ques- 
tion the  one  party,  considering  all  the  circumstances, 
took  a  position  that  properly  led  the  other  party  to 
believe  that  there  would  be  no  further  performance. 
If  he  did  the  other  party  was  not  bound  to  tender 
further  performance  on  his  part.  The  testimony 
required  the  referee  to  find  that  on  June  20th,  or 
immediately  thereafter^  the  defendant  took  the  kind 
of  position  referred  to,  that  it  would  not  further 
perform. 

It  is  argued  that  there  was  an  inconsistency  be- 
tween making  the  letters  of  March  11th  an  1  24th 
a  final  and  total  breach  and  allowing  the  plaintiff*  to 
recover  as  if  under  the  centre ct  down  to  June  22, 
and  then  again  finding  that  a  total  breach  occurred 
by  reason  of  the  defendant's  omissions  after  June  20. 

If  there  be  an  inconsistency  in  this  it  has  not  re- 
sulted in  any  detriment  to  the  defendant,  for  the 
damages  to  be  given  for  the  time  between  March  11 
and  June  22,  would  be  the  same  if  claimed  under 
and  in  performance  of  the  contract  or  if  claimed  for 
breach  of  the  contract.  Howard  v.  Daly,  61 N.  Y.  362  ; 
Everson  v.  Powers,  89  lb.  527. 

But  I  do  not  find  that  there  is  any  inconsistency. 
By  the  letters  there  was  an  absolute  repudiation  of 
the  contract  by  the  defendant.  Yet  while  the    de- 
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fendant  constantly  refused  to  absolutely  withdraw 
that  repudiation,  it  consented  that  it  should  not  be 
deemed  to  take  effect  for  a  certain  time  and  protract- 
ed that  time  until  the  plaintiff  declared  that  he  could 
not  make  the  arrangement  for  the  making  of  which 
the  time  was  given.  Then  the  repudiation  of  the 
►contract  in  the  letters  was  definitively  asserted, 
and  this  definitive  repudiation  was  coincident  with 
the  total  breach  by  defendant  of  omitting  to  furnish 
statements  and  make  payment  after  the  notice  of 
June  20th.  It  was  not  incongruous  with  these  facts 
to  view  the  letters  as  containing  a  repudiation  of  the 
contract  and  final  so  far  as  the  result  was  concerned, 
but  suspended  for  a  time. 

It  is  not  necessary  to  say  more  because  the  learned 
referee  examined  fully  and  correctly  the  question  of 
the  case. 

The  plaintiff  also  appealed  from  the  judgment. 
No  exceptions  taken  by  him  on  the  trial  calls  for  a 
reversal. 

The  judgment  should  be  aflSrmed  without  costs  to 
either  party. 

Freedman,  J.,  concurred. 

Ingraham,  J.,  concurring  as  to  the  first  cause  of 
action,  but  dissenting  as  to  the  second. 

Ingraham,  J.  (dissenting  as  to  second  cause  of  ac- 
tion).—  The  question  as  to  the  right  of  the  plaintiff 
to  recover  on  the  second  cause  of  action  presented 
on  this  appeal,  does  not  differ  materially  from  that 
presented  to  the  general  term  of  this  court  when  the 
case  was  before  us  on  the  last  appeal.  See  55  N.  Y. 
Superior  Ct.  173.  And  a  majority  of  the  court  then 
held,  that  upon  the  case  as  then  presented  •'  the 
plaintiff  failed  to  establish  a  total  breach  of  the  con- 
tract by  the  defendant  before  he  (the  plaintiff)  vol- 
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untarily  ceased  business  under  the  contract,"  and 
for  that  reason  reversed  the  judgment  in  favor  of 
the  plaintiff. 

I  cannot  see  that  the  case  is  at  all  changed  by 
the  evidence  produced  on  the  new  trial,  and  after 
a  careful  re-examination  of  the  question  I  am  of  the 
opinion  that  the  plaintiff  failed  to  prove  a  total 
breach  of  the  contract  by  defendant  as  alleged  in 
the  complaint  as  the  foundation  of  the  second  cause 
of  action,  and  that  the  plaintiflf  by  insisting  that  the 
contract  was  ,in  force  down  to  the  22nd  of  June, 
1882,  and  proceeding  under  it,  elected  to  continue 
the  contract  in  force.  That  he  cannot  proceed 
with  the  contract  on  the  footing  that  it  still  exists 
and  also  treat  the  acts  of  the  defendant  as  an  imme- 
diate breach,  and  that  bringing  an  action  upon  the 
contract  as  an  existino^  contract  and  recovering:  a 
judgment  for  the  amount  due  under  the  contract 
down  to  the  22nd  of  June,  estopped  the  plaintiff 
from  insisting  that  the  acts  of  the  defendant  on  the 
11th  of  March  constituted  a  breach. 

My  views  on  this  question  are  fully  expressed  in 
the  opinion  delivered  at  the  general  term  on  the 
last  appeal,  and  it  is  not  necessary  for  me  to  state 
them  here.  I  wish  simply  to  call  attention  to  the 
allegations  of  the  complaint  and  the  report  of  the 
referee.  The  plaintiff  alleges  for  a  second  cause  of 
action  that,  without  any  failure  or  default  of  the 
plaintiff,  on  or  about  the  11th  of  March,  1882,  the 
defendant  failed,  ceased,  refused  and  neglected  to 
further  carry  out  or  perform  said  contract  or  agree- 
ment, and  also  alleges  that  thereupon  and  thereafter 
plaintiff  often  requested  and  demanded  of  defendant 
that  it  should  carry  out  the  said  contract  according 
to  its  terms,  and  plaintiff  was  always  ready,  able  and 
willing  to  perform  the  same  on  his  part  and  duly 
offered  to  so  do,  but  the  defendant  continued  to  re- 
fuse so  to  do  or  to  carry  on  or  perform  the  services 
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provided  to  be  performed  for  the  plaintiff  except 
that  defendant  would  perform  a  less  service  and 
would  transmit  and  deliver  a  less  number  of  words 
at  a  greatly  increased  price. 

The  foundation  of  this  cause  of  action  is  thus 
founded  upon  a  total  breach  of  the  contract  by  the 
defendant  on  the  11th  of  March,  1882.  No  subse- 
quent act  of  the  defendant  is  alleged  in  the  second 
cause  of  action  for  which  plaintiff  asks,  to  recover, 
and  to  entitle  plaintiff  to  recover  on  that  cause  of 
action  he  must  prove  that  the  defendant  committed 
a  breach  of  the  contract  on  March  11,  1882. 

As  I  understand  the  report  of  the  referee  he  does 
not  find  as  a  fact  that  the  defendant  did  commit  a 
total  breach  of  the  contract  on  March  11, 1882.  The 
referee  finds  that  the  defendant  wrote  certain  letters 
to  the  plaintiff  and  that  the  plaintiff  sent  a  communi- 
cation to  the  defendant  between  March  11, 1882  and 
June  20,  1882,  and  then  by  the  10th  finding  of  fact, 
that  from  the  3rd  of  February,  1881,  to  and  includ- 
ing the  22ud  of  June,  1882,  the  plaintiff  fully  per- 
formed and  fulfilled  on  his  part  all  the  terms  and 
conditions  of  said  contract,  but  the  defendant  did 
not  perform  all  the  terms  and  conditions  of  said 
contract  on  its  part  to  be  performed  and  fulfilled 
as  the  assignee  and  representative  of  the  Atlantic 
and  Pacific  Telegraph  Company,  and  said  defendant 
failed,  neglected  and  refused  to  perform  and  fulfill 
the  terms  and  conditions  of  said  contract  duing 
said  time. 

The  referee  also  found,  at  the  request  of  the  de- 
fendant, that  after  the  writing  of  the  letters  of  March 
11th,  March  24th,  and  May  10th,  the  plaintiff  con- 
tinued to  deliver  his  reports  to  the  defendant  for 
transmission,  and  the  same  were  generally  trans- 
mitted by  the  defendant  as  delivered  to  it,  to  the 
several  points  mentioned  in  schedule  '*  A,"  and  to 
said  other  additional  points  as  the  defendant  was 
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requested  to  serve  news  reports  under  the  contract, 
set  out  in  finding  number  four,  up  to  the  22nd  of 
June,  1882,  when  the  plaintiff  ceased  to  deliver  re- 
ports for  transmission. 

And  the  referee  also  finds  that  early  and  prior  to 
the  month  of  June  the  plaintiff  in  conversation  with 
the  president  of  the  defendant,  informed  the  pres- 
ident that  he  was  unable  to  carry  out  the  arrange- 
ment of  March  11,  1882,  March  24th  and  May  10th, 
and  said  to  the  president  of  the  defendant  "  that  he 
might  as  well  stop  the  service  "  and  the  said  presi- 
dent replied**'  that  he  did  not  propose  to  stop  the 
service." 

On  these  findings  of  the  referee  I  do  not  think 
that  there  was  such  a  breach  of  the  contract  as 
would  entitle  the  plaintiff  to  abandon  the  further 
performance  of  the  contract  on  his  part  on  the  22  nd 
of  June,  and  then  maintain  an  action  for  a  breach 
of  the  contract  against  the  defendant. 

As  before  stated,  the  referee  has  failed  to  ex- 
pressly find  such  a  breach  by  the  defendant,  but 
has  found  facts  which  show  that  the  defendant, 
down  to  the  22nd  of  June,  was  carrying  out*  the 
essential  provisions  of  the  contract,  and  had  by  its 
president  expressly  stated  to  the  plaintiff  that  de- 
fendant did  not  propose  to  stop  the  service  under 
the  contract. 

As  was  said  in  Bogardus  v.  The  N.  Y.  Life  Ins.  Co., 
101  A^.  Y.  335,  **Itis  only  when  the  non-perform- 
ance, is  of  a  condition  precedent,  or  when  such  party 
has  wholly  refused  to  perform,  or  has  wholly  dis- 
abled himself  from  completing  a  substantial  perform- 
ance, that  the  other  party  is  relieved  from  perform- 
ance, or  a  tender  thereof." 

I  do  not  think,  therefore,  that  the  plaintiff  can 
recover  on  the  second  cause  of  action,  and  for  that 
reason  the  judgment  should  be  reversed.  As  to  the 
right  of  plaintiff  to  maintain  this  action  for  the  re- 
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covery  of  the  amount  due  under  the  contract,  I  con- 
fiider  that  as  settled  by  former  adjudications  of  this 
Court.* 


*  Note. — ^There  have  been  three  trials  in  this  case.  The  first  trial  ^as 
before  a  referee.  The  action  was  brought  on  two  causes  of  action. 
The  referee  reported  in  favor  of  plaintiff  on  both,  reporting  separate 
amounts  on  each,  and  judgment  on  his  report  was  entered  foi  a  gioss 
sum  consisting  of  the  two  amounts.  On  appeal  to  the  general  term 
the  judgment  was  affirmed  as  to  the  first  cause  of  action,  and  as  to  the 
other  reversed  and  a  new  trial  ordered,  the  general  term  laying  down 
certain  principles.  The  decision  was  made  January  27,  1886  (See.  63 
^.  Y.  Superior  Court,  46).  The  defendant  appealed  to  the  Court  of  Ap- 
peals from  the  general  term  judgment  affirming  the  judgment  below 
on  the  first  cause  of  action.  The  Court  of  Appeals,  on  April  10,  1888, 
reversed  the  entire  judgment  and  ordered  a  new  trial  on  the  sole 
ground  that  the  action  being  a  common  law  action  to  recover  money 
only,  and  the  judgment  being  for  a  gross  sum  in  favor  of  plaintiff 
against  a  single  defendant,  the  general  term  had  no  authority  to  affirm 
ad  to  one  cause  of  action  and  reverse  and  grant  a  new  trial  as  to  the 
other  (109  N.  Y.  147).  Before  the  Court  of  Appeals  made  this  decision 
a  new  trial  was  had  before  a  jury  of  the  second  cause  of  action  and 
resulted  in  a  verdict  for  plantiff  for  $250,000.  From  the  judgment  en- 
tered on  that  verdict  defendant  appealed  to  the  general  term  where 
the  judgment  was,  on  the  19th  of  December,  1887,  reversed,  and  a  new 
trial  ordered,  the  general  term  laying  down  certain  principles  (55 
N.  Y.  Superior  Court,  173).  Before  a  new  trial  could  be  had  under  this 
decision  the  Court  of  Appeals  made  its  above  decision.  Thereafter, 
on  the  24th  of  October,  1888,  the  whole  issue  in  the  action  was  refer- 
red to  Frederick  B.  Coudert,  referee,  to  hear  and  determine.  From 
the  judgment  entered  on  his  report  both  parties  took  an  appeal,  of  the 
decision  on  which  the  foregoing  is  a  report.  The  opinion  of  the  referee, 
referred  to  in  the  foregoing  opinion  of  the  court,  is  as  follows : 

Fbedebick  B.  Cottdebt,  Befkree. — The  plaintiff  seeks  to  recover 
upon  two  causes  of  action,  both  arising  from  breaches  of  the  same  con- 
tract. The  contract  is  set  out  in  full  in  the  findings  of  fact.  It  bears 
date  January'  28, 1881,  and  is  executed  by  the  original  parties,  viz. :  The 
Atlantic  and  Pacific  Telegraph  Company  and  the  plaintiff  respectively. 
It  was  to  endure,  by  its  terms,  a  period  of  ten  years  from  February  1, 
1881. 

''  The  undertaking  of  the  Atlantic  and  Pacific  Telegraph  Company,  as 
defined  in  the  agreement,  was  to  transmit  over  the  lines  operated  by 
It,  upon  certain  specific  conditions,  all  such  news  reports  gathered  by 
the  plaintiff  as  he  might  be  required  to  furnish  newspapers  and  sub- 
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Bcribers  taking  news  reports  from  him.  It  was  also  provided  that  the 
collections  of  all  moneys  due  from  such  papers  or  subscribers  should 
be  piade  by  the  Telegraph  Company,  and  a  full  account  furnished  and 
rendered  in  due  form  to  the  National  Associated  Press,  under  which 
name  the  plaintiff  was  doing  business.  Any  payment  of  balances  that 
might  be  due  the  plaintiff  by  the  Telegraph  Company  was  to  be  made 
on  or  before  the  15th  day  of  each  month. 

**  The  Atlantic  &  Pacific  Telegraph  Company  having  practically  gone 
out  of  business  and  been  merged  into  the  defendant  company,  the  latter 
undertook  and  assumed  to  perform  all  its  valid  agreements.  Both 
parties  thereupon  (i.e.,  plaintiff  and  the  present  defendant),  proceeded 
to  carry  out  the  contract,  and  it  was  so  carried  out  by  the  defendant 
from  the  third  day  of  February,  1881,  when  the  Atlantic  and  Pacific 
Telegraph  Company  retired,  until  the  11th  day  of  March,  1882.  At 
this  date  the  defendant  company  notified  the  pla^tiff  in  writing  that 
the  service  would  not  be  continued  upon  the  terAis  provided  in  the 
contract,  but  that  after  the  date  of  such  notice,  that  is,  after  the  11th 
day  of  March,  1882,  the  plaintiff  would  be  charged  for  the  transmis- 
sion of  his  press  reports  the  same  rates  as  those  charged  by  the  de- 
fendant for  other  press  reports,  and  that  unless  such  rates  should  be 
paid  by  the  plaintiff,  or  secured  to  be  paid  by  him,  the  service  under 
the  said  contract  would  be  discontinued.  The  plaintiff  never  assented 
to  the  modification  proposed  by  the  defendant,  but  stated  that  he 
would  see  the  parties  with  whom  he  dealt  and  ascertain  from  them 
whether  they  would  consent  to  pay  the  increased  charges  which  they 
would  have  to  pay  under  the  terms  of  the  defendant's  notice.  The 
defendant  did  not,  at  any  time  subsequent  to  the  date  above  men- 
tioned, March  11, 1882,  modify  or  change  or  withdraw  the  notice  thus 
given  of  an  intended  refusal,  and,  in  fact,  of  an  actual  refusal  to  carry 
on  business  under  the  terms  of  the  agreement. 

**  There  is  no  question  that  the  rates  required  by  the  defendant  as  a 
condition  to  the  continuance  of  its  relations  with  the  plaintiff  were  in 
excess  of  those  provided  for  by  the  contract,  nor  is  it  disputed  that 
the  defendant  expressed,  and  never  retracted,  its  unwillingness  and 
refusal  to  be  bound  by  the  term  of  ten  years  originally  fixed,  but,  on 
the  contrary,  insisted  that  even  the  acceptance  of  its  new  conditions 
would  not  constitute  an  agreement  of  a  permanent  character.  It  re- 
mained in  the  discretion  of  the  defendant,  under  the  newly  proposed 
terms,  to  further  change  and  in  fact  to  discontinue  the  amended  con- 
tract on  three  months'  notice  (see  letters  of  March  11, 1882,  and  March 
24,  of  the  same  year).  While  the  plaintiff  continued  until  the  22nd  day 
of  June,  1882,  to  fulfill  the  terms  and  conditions  of  his  contract  and 
sought  to  arrange  with  his  papers  and  subscribers  upon  the  new  basis, 
he  never  assented  or  agreed  to  the  advance  and  amendments  required 
by  the  defendant. 

•'  On  the  20th  of  June,  1882,  the  plaintiff  caused  to  be  served  upon  the 
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defendant  a  notice  io  writing  wtiich  was  received  and  marked  in  evi- 
dence as  plaintiiTs  Exliibit  No.  56,  in  whioli  he  notified  the  defendant 
company  that  although  it  had  imposed  different  and  more  onerous 
terms,  he  had  not  waived  and  did  not  waive  any  right  or  claim  under 
the  contract,  but  asked  and  insisted  that  it  should  beduiy  carried  out 
by  the  defendant.  No  answer  to  that  notice  was  received  from  the 
defendant,  nor  from  the  Atlantic  and  Pacific  Telegraph  Ck>mpany  upon 
which  it  was  also  served.  He  continued  to  deliver  despatches  to  the 
defendant  until  the  22nd  of  June,  1882,  on  which  day  he  ceased  doing 
business  under  the  contract. 

'*  He  now  seeks  to  recover  upon  two  causes  of  action,  first :  for  moneys 
had  and  received  for  his  account ;  and,  second :  for  damages,  con- 
sisting  mainly  of  prospective  profits  for  the  breach  of  the  agreement 
arising  out  of  the  facts  above  stated.  Evidence  was  given  of  the 
profits  actually  realized  by  plaintiff  while  the  contract  was  In  actual 
operation. 

''The  history  of  the  litigation  may  be  briefly  stated  as  follows : 

"  After  joinder  of  issue,  the  case  was  referred  to  a  Referee,  who  found 
that  the  contract  was  a  valid  and  subsisting  contract  between  the 
parties;  that  the  plaintiff  from  the  3rd  day  of  February,  1881,  to  and 
including  the  22nd  day  of  June,  1882,  fully  performed  all  the  terms  and 
conditions  to  be  performed  on  his  part,  but  that  the  defendant  did  not 
perform  its  undertaking,  specifying  particularly  the  instances  in  which 
it  had  failed  to  fulfill  its  obligations. 

"  Under  the  first  cause  of  action  the  referee  held  that  the  defendant 
had  not  accounted  for  the  moneys  received,  and  was  indebted  in  the 
sum  of  $16,777.42,  being  the  difference  between  the  amounts  received  by 
the  defendant  company  and  those  which  it  was  entitled,  under  its 
agreement,  to  retain.  On  the  second  cause  of  action  he  awarded  the 
plaintiff  $220,306  as  the  loss  and  damage  occasioned  by  reason  of  the 
failure,  neglect  and  refusal  of  the  defendant  to  fulfill  and  perform  the 
terms  and  conditions  of  the  contract. 

''From  the  Judgment  on  this  report  the  defendant  appealed,  and  on 
tliat  appeal  it  was  adjudged  by  the  general  term  that  the  Judgment 
on  the  first  cause  of  action  should  be  affirmed,  and  the  judgment  on 
the  second  cause  of  action  reversed,  the  amount  awarded  being  in  the 
opinion  of  the  court  excessive. 

■'  From  the  judgment  thus  remaining  in  force  and  based  upon  the 
first  cause  of  action,  the  defendant  appealed  to  the  Ck)urt  of  Appeals. 
Pending  such  appeal  the  new  trail  ordered  on  the  second  cause  of 
action  was  had  before  a  jury,  and  on  that  trial  a  verdict  was  rendered 
in  favor  of  the  plaintiff  for  $250,000,  on  which  verdict  a  judgment  was 
entered,  and  from  which  judgment  defendant  also  appealed.  The 
latter  appeal  was  decided  in  the  defendant's  favor,  and  the  judgment 
entered  thereon  reversed  and  a  new  trial  ordered.  But  before  such 
new  trial  could  be  had  the  Court  of  Appeals  reversed  the  judgment 
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on  the  first  oause  of  action,  not  upon  its  merits,  but  upon  the 
ground  that  the  general  term  should  not  have  divided  the  causes 
of  action,  and  should  have  ordered  a  new  trial  upon  both.  In  other 
words,  that  the  appellate  court  could  not  sever  the  judgment  rendered 
by  the  referee. 

'*  Strictly,  therefore,  there  is  no  adjudication  binding  upon  me,  the 
several  decisions  in  the  plaintiffs  favor  having  been  reversed  by  the 
appellate  tribunals. 

**  The  first  cause  of  action  is  based  upon  the  failure  of  the  defendant 
to  pay  over  to  the  plaintiff  the  difference  between  the  amounts  col- 
lected by  it,  and  the  aggregate  sums  which  it  was  entitled  to  retain 
under  the  agreement.  I  have  adopted  and  followed  as  to  this  the  con- 
clusions reached  by  the  referee  who  first  heard  this  case.  His  judg- 
ment has  been  followed  by  the  general  term  of  this  court,  and  would 
be  binding  upon  me  as  rea  ctdjudicata  had  the  Court  of  Appeals  not 
reversed  the  judgment.  This  reversal  was,  however,  on  purely 
technical  grounds,  and  implies  no  disapproval  of  the  decision  of 
this  court.  Approving  the  referee's  finding  to  the  effect  that  the 
plaintiff  was  entitled  to  recover,  on  his  first  cause  of  action,  the  sum 
of  $16,777.42  with  interest  on  that  sum  from  July  1,  1882,  I  am  of  the 
opinion  that  this  conclusion  is  fully  justified  by  the  evidence,  and  I 
have  found  accordingly  on  the  facts  presented  to  me. 

**  This  branch  of  the  case  being  disposed  of,  it  remains  for  me  to  con- 
sider the  second  cause  of  action  set  out  in  the  complaint,  viz. :  the 
alleged  breaches  of  contract  by  the  defendant  in  refusing  to  carry  out 
its  agreement,  and  the  amount  of  damages  which  the  plaintiff  is  en- 
titled to  receive  should  it  appear  from  an  examination  of  the  facta 
and  of  the  law  that  he  has  made  out  a  case. 

**  I  have  been  embarrassed  at  the  outset  by  my  desire  to  find  in  the 
decisions  of  this  court  a  safe  and  certain  rule  to  guide  me  in  my 
efforts  to  reach  a  satisfactory  result.  This  case  has  been  heard  twice 
before  the  general  term,  and  the  judgments  obtained  by  the  plaintiff 
twice  reversed,  but  the  learned  justices  who  wrote  for  the  court  on 
each  of  these  occasions  did  not  express  the  same  views  on  the  main 
question.  On  the  first  appeal,  the  Chief  Justice,  with  the  concurrence 
of  his  brethren,  decided  that :  the  determination  below  as  to  the  ex- 
istence and  validity  of  the  contract,  and  of  the  plaintiff's  interest  in 
it,  as  to  the  breach  by  defendant,  and  as  to  the  amount  of  damages 
assessed  in  the  first  cause  of  action,  was  correct  (53  ^.  F.  Supr.  Ct,,  49). 

*'  My  respect  for  the  authority  of  that  court  and  of  its  judges  would 
induce  me  to  follow  its  exposition  of  the  law,  even  were  I  not  bound  to 
consider  the  matter  res  acljudicaia.  But  the  opinion  subsequently  de- 
livered by  Mr.  Justice  Inobaham  on  the  second  appeal  talces  a  dif- 
ferent view  of  the  legal  relations  of  the  parties.  I  am,  therefore, 
constrained  to  examine  the  question  as  though  it  were  ree  nova  and 
arrive  at  a  decision  on  my  own  responsibility.    I  am  aided,  however. 
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by  tlie  elaborate  opinions  rendered  on  the  occasions  tliat  I  have 
adverted  to. 

*'  The  facts  upon  whicli  the  plaintiff  relies  are  substantially  conceded ; 
they  were  proved  on  the  first  and  second  trials,  as  well  as  before  me, 
and  although  there  are  such  differences  as  might  reasonably  be  ex- 
pected where  men  testify  after  the  lapse  of  years,  I  have  found 
nothing  in  the  case  to  induce  a  belief  that  on  either  side  there  was 
any  absence  of  candor  and  good  faith  in  the  giving  of  testimony. 

**  The  main  difficulty  in  the  case  appears  to  lie  in  the  fact  that  the 
plaintiff  did  not  at  once  upon  receiving  the  letter  of  March  11th  or  of 
Ifarch  24th  notify  the  defendant  that  he  considered  its  refusal  to  go 
on  with  the  contract  as  a  breach  which  justified  his  immediate  with- 
drawal from  any  obligation  to  it  and  warranted  a  resort  to  a  court  of 
law.  Not  only  did  he  not  do  this,  but  he  continued  to  send  news 
reports  to  the  defendant  until  the22Dd  of  June.  If  his  action  had  been 
unaccompanied  and  unexplained  by  circumstances  showing  that  he 
did  not  intend  to  wave  such  rights  as  he  possessed,  it  might  be 
claimed,  and  perhaps  correctly,  that  he  had  assented  to  defendant's 
conduct  and  had  waived  his  right  to  treat  the  contract  as  broken.  It 
must  be  borne  in  mind,  however,  that  the  evidence  is  very  strong  that 
he  did  not  assent,  either  expressly  or  by  implication,  to  the  new  con- 
ditions which  were  laid  down  in  clear  and  unmistakable  terms  by  the 
defendant.  The  company,  not  he,  sought  relief  from  an  onerous  un- 
dertaking. There  is  nothing  to  indicate  that  he  was  not  entirely 
content  with  a  contract  that  was  then  yielding  him  large  returns, 
while  it  is  evident  that  there  were  various  motives  which  compelled  the 
defendant  to  seek  relief  from  a  peculiarly  burdensome  duty.  Not  only 
was  the  defendant  conveying  the  plaintiffs  messages  at  non-remunera- 
tive  rates,  but  the  fact  that  exceptional  advantages  were  allowed  the 
plaintiff  caused  great  dissatisfaction  to  other  customers;  it  was 
natural  that  the  defendant  should  look  for  relief  from  a  situation  so 
unfavorable  to  its  business. 

'*  On  the  other  hand,  the  plaintiff  would  naturally  hesitate  absolutely 
to  reject  an  opportunity  of  continuing  his  relations  with  the  defend- 
ant. The  company  was  in  a  position  practically  to  command  its  own 
terms :  no  rival ^comoration  interfered  to  mitigate  its  ability  to  cut 
him  off  from  the  pursuit  of  his  business.  The  only  alternative  left 
him  was  to  find  new  terms  of  agreement  after  the  defendant's  breach, 
or  to  withdraw  altogether  and  leave  the  courts  to  fix  the  compensa- 
tion that  he  might  be  entitled  to  receive. 

"  As  I  have  said,  the  contract  was  a  favorable  one  to  the  plaintiff.  He 
was  reaping  large  pecuniary  advantages  under  its  terms.  He  was  ex- 
ceptionally situated  with  reference  to  his  rivals,  so  far  as  the  lines  of 
the  Atlantic  and  Pacific  Teleg^^ph  Company  were  concerned,  and  he 
was  naturally  disposed  to  make  an  effort  to  continue  his  relations 
with  the  company  if  the  new  terms  sought  to  be  imposed  were  such 


48    GOODSELL  ».  WESTERN  UNION  TELEGRAPH  CO. 


Opinion  of  Referee. 


as  his  customers  would  approve.  Whether  in  his  effort  to  do  this  ho 
waived  the  rights  which  he  could  have  made  fixed  and  certain  by 
promptly  breaking  with  the  defendant,  is  the  principal  question  which 
I  have  to  determine. 

'*  There  can  be  no  question  that,  to  sustain  the  plaintiff's  recovery 
I  in  this  action,  it  is  necessary  for  him  to  prove  that  the  defendant  has 

refused  to  carry  out  a  substantial  part  of  its  agreement.  The  mere 
fact  that  the  company  failed  to  perform  some  of  its  obligations, 
where  independent  provisions  exist,  would  not  of  itself  furnish  un 
excu,8e  for  non-performance  on  the  part  of  the  plaintiff.  But  if 
there  was  a  non-performance  of  a  condition  precedent,  and  if  the 
defendant  wholly  refused  to  perform  or  in  any  way  disabled  itself 
from  completing  a  substantial  performance,  then  it  is  plain  that  the 
plaintiff  was  relieved  from  performance  on  his  part,  or  from  a  tender 
of  such  performance.  This  is  the  rule  laid  down  by  the  Court  of  Ap- 
peals in  Bogardus  v.  The  N.  Y.  Life  Insurance  Co.,  101  N.  Y.  328,  and 
may  be  used  as  a  test  to  determine  the  rights  of  the  parties  on  the 
question  of  breach  and  its  legal  consequences. 

*<  If  we  turn  to  the  letter  of  March  11, 1882,  we  find  that  the  language 
used  by  the  company,  speaking  through  its  president,  is  plain  and 
emphatic.  It  recites  that  the  rates  for  the  service  performed  for  Mr. 
Goodsell  are  absolutely  below  the  cost  to  the  company  of  performing 
it,  to  say  nothing  of  remuneration  for  the  use  •  of  its  wires,  and  be- 
sides operates  a  great  injustice  to  other  press  customers.  For  this 
reason,  the  letter  proceeds  to  state,  the  president  was  directed  some 
weeks  before  by  the  proper  committee  to  notify  Mr.  Goodsell,  which 
he  did  verbally,  that  the  service  could  not  be  continued  unless  a  very 
material  increase  of  compensation  was  paid  or  secured  to  the  com- 
pany. It  also  appears  from  this  letter  that  on  the  25th  of  January 
previous  the  Executive  Committee  had  adopted  a  resolution  to  the 
effect  that  the  same  rates  should  be  charged  to  all  patrons  for  press 
reports  of  like  character  and  to  the  same  plcu;es.  Finally  the  letter 
concludes  by  stating  that  from  and  after  that  date,  March  11,  1882, 
the  plaintiff  would  be  charged  for  the  transmission  of  his  press  re- 
ports the  same  rate  as  that  charged  for  other  press  reports,  etc.,  and 
that  unless  such  rates  were  paid  or  secured  to  be  paid  to  the  company 
the  service  would  be  discontinued. 

**  It  is  not  disputed  and  clearly  appears  in  the  case  that  the  rates 
charged  other  companies  were  materially  higher  than  those  charged 
under  the  contract  with  the  plaintiff. 

**  In  addition  to  the  notice  that  the  increased  rates  would  be  en- 
forced from  the  date  mentioned,  the  company  reserved  to  itself  the 
right  to  change  even  these  rates  on  thirty  days'  notice.  The  plaintiff, 
therefore,  had  a  right  to  assume  that  from  the  11th  day  of  March, 
1882,  the  company  was  charging  him  for  service  at  a  rate  beyond  that 
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stipulated  in  his  agreement,  and  that  presumption,  I  think,  continued 
until  it  was  removed  by  a  subsequent  notice  of  revocation.  That  tho 
action  of  the  company  as  shown  by  this  letter  constituted  a  breach  of 
the  contract  in  most  material  and  substantial  elements  can  hardly  be 
disputed.  Nor  can  it  be  plausibly  maintained  that  under  the  impera- 
tive notice  thus  given  him  that  the  increased  rates  munt  be  paid  or 
secured  or  the  service  discontinued,  the  plaintiff  was  bouud  to  await 
the  pleasure  of  the  company  and  the  actual  consummation  of  tho 
threat  to  discontinue.  Had  he  at  once  refused  and  severed  his  rela- 
tions, there  could  be  no  question  as  to  his  right  to  recover.  He  cou- 
tinued,  however,  as  is  stated  above,  to  deliver  despatches  to  the  de- 
fendant, those  were  received  and  transmitted.  He  served  a  notice  <.n 
the  defendant  that  his  contract  was  still  in  force  and  that  he  was  car- 
rying  it  out,  which  notice  was  received  by  the  defendant  without  ob- 
jection, and  after  its  receipt  his  despatches  were  received  and  trans- 
mitted. This  fact,  it  is  contended  by  the  defendant,  shows  an  elec- 
tion to  proceed  under  the  contract  and  is  inconsistent  with  a  purpose 
to  treat  the  contract  as  at  an  end. 

**  The  construction  that  I  place  upon  the  letter  of  March  11th,  takes 
it  out  of  the  category  of  mere  threats.  Not  only  did  it  state  the  inten- 
tion of  the  defendant  as  to  the  future,  but  it  also  gave  him  notice  that 
from  that  time  he  was  being  charged  a  sum  beyond  that  which  he  was 
bound  to  pay.  W^hlle  this  was  a  breach  and  clearly  a  breach  on  tho 
part  of  the  defendant,  it  does  not  follow  that  the  plaintiff  was  bound 
at  once  to  refuse  to  perform  his  part  of  the  agreement.  There  might 
be  serious  and  valid  reasons  why  a  party  thus  circumstanced  could 
not  with  justice  to  others  or  to  himself,  or  even  to  the  defendant,  in- 
crease the  damage  created  as  a  result  of  this  breach  by  immediately 
severing  his  connection  with  the  defaulting  parties.  For  inntance,  if 
Mr.  Goodsell  had  contracts  with  other  persons,  he  was  bound  to  carry 
them  out  so  far  as  he  was  able,  and  he  might  well,  while  refusing  to 
accept  the  terms  and  reserving  that  question  for  future  discussion 
and  litigation,  insist  upon  having  his  despatches  carried  by  the  defend- 
ant. 

•*  It  may,  for  the  purpose  of  the  argument,  be  conceded  that  the 
Telegraph  Company  had  a  loeu8  pmnitentioB  and  might  at  any  moment 
before  the  plaintiff's  final  withdrawal  revoke  its  notice  of  March  11th 
and  cancel  its  letter  of  March  24th.  Cases  may  be  found  and  author- 
ities to  support  the  theory  that  a  threat,  however  clear,  will  not 
justify  a  breach  if  revoked  before  it  is  acted  upon.  Benjamin  ex- 
pressly states  that  an  assertion  of  one  that  he  will  not  perform  will 
not  excuse  the  other  if  withdrawn  before  acted  upon.  There  is  no 
pretence  that  this  notice  was  ever  withdrawn.  The  company  never 
claimed  that  the  directions  of  the  Executive  Committee  bad  been  iu 
any  way  changed,  and  it  is  not  pretended  that  at  any  time  between 
the  11th  of  March  and  the  22nd  day  of  June,  when  the  final  rupture 
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took  place,  it  was  expected  or  believed  that  Ooodsell  was  getting 
better  terms  than  his  competitors.  I  think,  therefore,  that  the  notice 
of  March  11th  was  a  continuing  notice ;  that  until  withdrawn  it  was 
to  be  deemed  in  full  force  and  effect,  and  that  the  service  of  such  a 
paper  justified  him  in  withdrawing  at  any  moment  subsequent  thereto, 
provided  it  was  in  full  force  and  effect  and  he  had  not  assented  to  the 
proposed  change.  We  have,  therefore,  to  deal  with  a  positive  and 
absolute  refusal  of  one  party  to  carry  out  his  contract,  which  refusal, 
says  Benjamin  (Section  859),  is  in  itself  a  complete  breach  of  the  con- 
tract on  his  part  and  dispenses  with  the  useless  formality  of  tender- 
ing performance.  It  may  be  added  that  in  his  letter  of  June  20th,  tho 
plaintiff  did  tender  performance  and  gave  the  defendant  one  final  op- 
portunity to  reconsider  its  wrongful  action  and  to  resume  its  proper 
and  legal  relations  to  him. 

**It  is  claimed,  however,  that  the  plaintiff  having  heretofore  re- 
covered a  judgment  against  the  defendant  on  his  first  cause  of  action 
for  collections  made  up  to  June  22,  1882,  it  is  adjudicated  that  tlio 
contract  was  in  force  between  the  parties  up  to  that  date.  It  is  cer- 
tainly the  fact  that  the  referee  found  that  collections  were  made  by 
the  defendant  for  the  plaintiff  under  the  contract  up  to  June  22nd,  and 
that  the  telegraph  service  rendered  by  the  defendant  to  the  plaintiff 
from  the  3rd  of  February,  1881,  to  the  22ud  of  June,  1882,  under  the 
terms  and  conditions  of  the  contract,  amount  t^  the  sum  found  in 
plaintiff's  favor  and  for  which  (or  the  balance  of  which)  he  recovero<l 
judgment.  This  is  a  serious  objection.  If  it  is  valid,  it  is  fatal 
to  plaintiffs  recovery;  the  point,  therefore,  deserves  careful  con- 
sideration. It  was  claimed  and  held  by  the  general  term,  prior  to 
the  decision  of  the  Court'of  Appeals,  that  the  finding  of  the  referee, 
and  the  judgment  entered  thereon,  constituted  within  certain  limits 
an  adjudication  of  the  validity  and  existence  of  the  contract,  so  far 
as  was  necessary  to  warrant  the  finding  and  judgment.  To  that  extent 
the  matter  was  to  be  treated  as  adjudicated,  and  may  be  so 
treated  still,  assuming  for  the  argument  that  the  subsequent  re- 
versal does  not  annul  the  effect  of  the  adjudication,  as  it  cer- 
tainly does  not  in  any  other  than  a  purely  tec.hnical  sense.  In  any 
event,  the  same  point  Is  presented  by  the  adoption  of  the  same  findings 
on  the  evidence  before  me.  But  with  all  deference  to  the  contrary 
opinion,  cannot  the  contract  be  deemed  in  force  and  binding  upon  and 
against  the  defendant,  notwithstanding  his  breach  of  Its  obligations  ? 
As  against  the  defendant,  the  contract  might  well  be  held  to  exi^t  so 
far  as  was  necessary  to  found  an  action  for  the  recovery  of  money 
admitted  to  be  the  plaintiff's.  The  referee  found  that  the  collections 
were  made  by  the  defendant  under  the  contract.  If  they  were  not  so 
made  by  what  right  and  under  what  authority  did  the  defendant  col- 
lect and  appropriate  these  moneys  ?  The  defendant  had  no  other  title 
to  them  and  claimed  none ;  it  admitted  that  whatever  it  had  received 
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from  the  plaintifTs  customers  tiad  been  received  under  the  authority 
of  the  agreement.  Surely  it  did  not  lie  with  the  company  to  refuse 
payment  because  by  its  own  act  the  contract  was  at  an  end.  The 
wrong  committed 'by  the  defendant  might  give  rights  to  the  plaintiff 
without  creating  corresponding  privileges  in  favor  of  the  defendant. 
The  agreement  was  broken  by  the  latter,  not  by  the  former,  and  in* 
such  case  the  innocent  party  might  properly  insist  that  for  certain 
purposes  the  contract  should  be  deemed  in  force,  and  for  others  at  an 
end.  There  is  nothing  novel  or  unreasonable  in  this  proposition, 
which  is  but  another  form  of  stating  that  no  man  shall  take  advantage 
of  his  own  wrong.  The  plaintiff  might,  perhaps,  have  elected  to  treat 
the  collections  differently,  and  sue  for  moneys  improperly  received  for 
his  account,  but  assuming  this  to  be  true,  he  might  still,  without  in- 
consistency, stand  upon  his  rights  as  defined  by  the  contract,  and  to 
the  extent  of  claiming  and  recovering  moneys  confessedly  his,  insist 
that  the  defendant  must  refund  such  moneys  in  compliance  with  its 
undertaking. 

"  Nor  is  it  clear  to  me  that  the  plaintiff  is  seeking  to  establish  con- 
tradictory and  self-repugnant  theories  if  he  contends  that  the  con- 
tract was  in  force  as  to  the  first  cause  of  action  and  broken  as  to  the 
second.  In  both  cases  he  afSrms  the  validity  and  obligation  of  the 
agreement.  He  does  not  seek  to  rescind,  annul,  or  avoid  it,  or  to 
lessen  any  of  its  obligations.  On  the  contrary,  in  both  instances  he 
affirms  the  contract.  The  breach  by  the  defendant  did  not  destroy 
the  agreement  nor  put  an  end  to  it.  The  wrong  of  the  defendant  hav- 
ing justisfied  the  plaintiff  in  refusing  to  perform  any  further  duty 
under  its  term,  he  (the  plaintiff)  was  entitled  to  demand  and  to 
recover  what  he  was  and  would  have  been  entitled  to  receive  if  the 
wrong  had  not  been  committed.  To  this  end  he  demands  back  the 
moneys  belonging  to  him  and  withheld  by  the  defendant,  and  such  a 
sum  in  addition  as  will  indemnify  him  for  the  loss  induced  by  tho 
defendant's  wrong  doing. 

*'  If  there  were  a  process  known  to  the  courts  by  which  the  loss  to 
plaintiff  could  be  ascertained  with  mathematical  accuracy,  the  ap- 
plication of  that  process  to  the  second  cause  of  action  would,  in  con- 
nection with  the  ascertained  amount  of  collections,  enable  the  court  or 
referee  to  do  exact  justice.  While  this  is  practically  impossible,  the 
conventional  rules  may  be  applied  with  theoretical  certainty,  and  a 
sum  of  damages  named  which,  added  to  the  amount  due  under  the 
first  cause  of  action,  will  give  the  plaintiff  what  he  would  have  re- 
ceived if  the  defendant  had  not  violated  its  undertaking.  Thus 
the  obligation  of  the  contract  would  be  impaired  only  to  the  extent 
made  necessary  by  that  violation.  In  Quinn  v.  Van  Pelt,  56  N.  Y., 
418,  RapaIiIiO,  J.,  used  this  language :  <  The  action  is  not  brought  for 
the  purpose  of  annulling  or  rescinding  the  contract,  or  recovering  back 
the  consideration,  but  for  the  enforcement  of  the  contract  and  the 
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recovery  of  damages  for  its  alleged  breach.  Various  breaches  are  set 
out  in  the  complaint  and  damages  therefor  to  the  amount  of  $20,000. 
are  demanded.  The  plaintiff  holds  the  defendant  to  his  engagement 
and  claims  from  him. damages  for  its  non-performanoe  to  a  much 
larger  amount  than  the  consideration  which  the  defendant  received 
for  his  undertaking.  This  claim  necessarily  affirms  the  contract/ 
See  also  Danolds  v.  The  State  of  New  Yorls,  89  N.  Y,  36. 

**  But  even  were  this  not  clear,  there  is  another  argument  that  may 
be  adduced  to  sustain  this  position,  which  is  not  weakened  even  if  I 
should  treat  the  decision  of  the  referee  on  the  first  trial  as  practically 
res  ddjudiccUa.  I  do  not  understand  that  he  found  the  contract  to  be 
in  force  on  the  22nd  of  June,  nor  at  any  time  after  the  broaches  of 
March  11th  and  March  24th.  He  does  find  affirmatively  that  during 
the  period  that  elapsed  between  the  months  of  February  and  June, 
1882,  the  defendant  committed  various  breaches  of  the  agreement 
whereby  the  plaintiff  lost  large  gains  and  profits  which  ho  would  other- 
wise have  made.  These  violations  of  the  contract  are  specified  as 
consisting  of  failure  and  refusal  to  transmit  reports,  the  demand  of 
increased  rates,  and  notice  that  such  rates  should  thereafter  be 
charged,  etc.,  etc.  His  decision  then,  to  the  effect  that  the  moneys 
collected  were  collected  under  the  agreement  can,  at  most,  in  connec- 
tion with  his  other  findings  amount  to  this,  viz.,  that  not  withstand 
ing  repeated  violations  of  its  agreement  by  which  damage  accrued  to 
the  plaintiff,  it  affirmed  the  contract  to  the  extent  of  collecting  moneys 
and  paying  itself  the  amount  due  for  service.  The  mere  fact  that  the 
defendant  collected  under  the  contract  can  only  be  material  as  show- 
ing that  it  held  the  contract  to  be  in  force  to  the  extent  of  allowing 
it  to  act  under  certain  of  its  provisions.  That  the  defendant  so  inter- 
preted the  agreement,  and  to  that  extent  chose  to  consider  it  in  foi-co, 
is  a  fact  which  on  the  testimony  the  referee  was  bound  to  find.  But 
it  does  not  follow  that  the  defendant's  act  could  or  did  divest  the 
plaintiff  of  the  rights  which  he  possessed  if  the  findings  as  to  various 
breatihes  are  sustained. 

"  I  might  go  a  step  farther.  Suppose  the  defendant  guilty  of  vari- 
ous breaches  such  as  those  found  against  it  and  causing  damage  to 
the  plalntifT;  suppose,  also,  that  the  plaintiff,  having  written  his  let- 
ter of  June  20th,  the  defendant  had  at  once  replied  acknowledging 
the  justice  of  his  complaints  and  withdrawing  the  letters  of  March 
lit!)  and  March  24th  and  May  10th ;  the  plaintiff  might  have  been  cut 
off  from  claiming  damages  for  an  absolute  and  final  breach,  and  a  con- 
sequent right  on  his  part  to  perform  no  further  act  under  the  provi- 
sions of  the  agreement,  but  he  would  not  thereby  lose  his  right  to 
recover  the  damages  suffered  by  reason  of  actual  and  prior  violations. 
If  so,  there  would  be  a  wrong  without  a  remedy,  and  that  wrong  one 
that  is,  by  analogy,  at  least,  easily  compensated  in  damages.  Ho 
would  in  such  case,  I  think,  have  his  action  for  the  breaches  actually 
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committed  and  would  still  be  entitled  to  insist  upon  performance  of 
the  agreement  by  the  other  party.  There  is  upon  this  theory  no 
difllculty  in  adjusting  the  rights  of  the  parties  under  the  findings 
heretofore  made  by  the  referee,  and  on  this  trial  by  rae.  The  defend- 
ant having  collected  moneys  under  the  agreement  should  return  them, 
and  having  violated  various  provisions  of  the  contract,  must  indemnify 
the  sufferer.  The  plaintiff  declined  to  proceed  with  a  contract  which 
the  other  party  had  violated  and  was  still  disregarding  ;  he  should, 
therefore,  recover  the  profits  which  he  would  have  made  if  the 
breaches  had  not  occurred. 

"  These  propositions  may  be  sustained  by  authority.  Thus,  in 
McMaster  v.  The  State  of  New  York,  108  N.  Y,  553,  Judge  Earl  says : 
*  The  contention  that  where  there  is  a  breach  of  contract  by  one  party 
and  the  other  thereafter  is  permitted  to  perform  the  same  in 
part,  receiving  the  contract  price  for  such  part  performance,  the 
injured  party  thereby  waives  or  releases  his  right  to  damages  for 
the  breach,  has  no  foundation  in  reason  or  authority.  It  is  undoubt- 
edly the  rule  that  where  one  party  to  a  contract  breaks  the  same, 
the  other  party  may  stop  and  refuse  further  performance,  but 
instead  of  doing  so  he  may  perform  so  far  as  he  is  permitted  and 
then  claim  the  damages  he  has  suffered  from  the  breach.  Here  the 
contractors  furnished  and  cut  the  stone  for  the  trimmings,  not  under  a 
new  contract,  but  under  and  in  performance  of  their  original  contracts 
and  for  the  prices  therein  mentioned,  and  this  they  could  do  without 
any  ratification  of  the  modification  of  the  contracts  attempted  by  the 
state.  But  here  there  was  not  silent  acquiescence  in  the  change. 
The  contractors  did  not  in  any  way  assent  thereto,  and  the  finding 
that  they  protested  against  the  same  has  some  support  in  the  evi- 
dence. A  finding  that  they  condoned  a  serious  violation  of  their  rights 
and  effectually  released  and  waived  a  large  claim  of  damages  should 
have  something  substantial  to  rest  upon.' 

'*So  in  the  well-known  case  of  Masterson  v.  the  Mayor,  etc.,  of 
Brooklyn,  7  BiUt  75,  the  court  (Beabdslet,  Judge)  expounds  the  law 
as  follows :  '  The  party  who  is  ready  to  perform  is  entitled  to  a 
full  indemnity  for  the  loss  of  his  contract.  He  should  not  be  made 
to  suffer  by  the  delinquency  of  the  other  party,  but  ought  to  recover 
precisely  what  he  would  have  made  by  performance.  This  is  sound 
in  morals  as  it  is  in  law.  *  •  *  The  plaintiffs  were  not  bound  to 
wait  till  the  period  had  elapsed  for  the  complete  performance  of  the 
agreement,  nor  to  make  successive  offers  of  performance,  in  order  to 
recover  all  their  damages.  They  might  regard  the  contract  as 
broken  up,  so  far  as  to  absolve  them  from  making  further  effort 
to  perform  and  give  them  a  right  to  recover  full  damages  as  for  a 
total  breach." 

«The  application  of  the  rule  thus  clearly  expressed  may  readily  be 
made  to  this  case.    It  seems  to  me  decisive  of  the  right  of  plain- 
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tiff  to  continue  performance  of  the  agreement  so  far  as  he  was 
able,  and  to  recover  damages  for  breaches  committed  during  such 
performance.  He  might,  as  he  appears  to  have  done,  hope,  expect 
and  seelc  to  avoid  an  absolute  rupture,  but  I  cannot  hold  that  his 
efforts  to  continue  relations  which  the  defendant  had  made  impossiblo 
should  be  deemed  a  condonation  of  manifest,  deliberate  and  serious 
wrong.  I  might  appropriately  say  with  Mr.  Justice  Eabii  (McMastor 
V.  The  State  of  New  York,  108  N,  Y.  553) :  *  A  flndtog  that  they  (plalc- 
tiflf)  condoned  a  serious  violation  of  their  rights  and  effectually  re- 
leased and  waived  a  large  claim  of  damages,  should  have  something 
substantial  to  rest  upon/ 

'*  While,  it  is  true,  certain  oases  may  be  found  holding  the  plaintiff 
to  an  election  and  limiting  him  in  the  pursuit  of  his  remedies  (such 
as  Morris  v.  Rexford,  18  N.  F.,  562;  MoUer  «.  Tuska,  87  lb,  166; 
Strong  V,  Strong,  102  lb.  69),  it  will  be  found  on  examination  that  in 
these  cases  the  cause  of  action  arose  out  of  sales  of  goods  on  repre- 
sentations alleged  to  be  fraudulent.  It  was  held  that  the  plaintiff 
(the  seller)  might  not  affirm  and  rescind  the  agreement  of  sales,  but 
was  bound  to  elect  whether  he  should  adopt  the  former  and  claim  the 
agreed  price,  or  the  former  and  recover  the  property.  This  rule  can 
^ave  no  application  to  such  an  agreement  as  the  one  now  under  con- 
sideration. 

**  I  propose  now  to  consider  another  branch  of  the  case,  one  to 
which  I  turn  with  satisfaction,  as  it  has  not  received  the  attention  of 
the  court,  and  I  may  therefore  consider  it  without  any  apprehension 
that  I  have  involuntarily  failed  to  give  the  opinions  heretofore  ren- 
dered by  the  judges  of  this  court  that  respectful  consideration  and  defer- 
ence to  which  they  are  entitled. 

**  I  refer  to  the  breach  of  contract  which  consists  In  defendant's 
failure  to  pay  over  the  amount  of  collections  made  by  it.  Was  this 
failure  such  a  violation  of  the  defendant's  covenant  as  would  of  itself 
Justify  the  plaintiif  in  treating  the  contract  as  broken  by  the  defend- 
ant? As  matter  of  fact,  there  can  be  no  question  upon  the  record 
that  the  defendant  collected  and  appropriated  to  its  ownuseconsidor- 
able  sums  of  money  belonging  to  the  plaintiff.  Those  moneys  are  still 
unpaid.  It  is  not  necessary  to  hold  that  the  retention  of  the  funds 
was  wrongful  in  a  moral  sense.  It  may  be  admitted  that  the  defend- 
ant honestly  believed  that  it  was  entitled  to  retain  them.  But 
this  does  not  alter  the  legal  complexion  of  the  matter.  By  their 
agreement  they  were  bound  to  account,  at  stated  intervals,  for  tho 
collections  made  under  its  provisions.  This  they  have  failed  to  do, 
although  frequently  requested  and  urged  to  comply  with  their  under- 
taking. Did  this  failure  alone  Justify  the  plaintiff  in  considering  him- 
self absolved  from  further  liability,  and  entitled  to  bring  this  action 
for  a  breach?    If  this  question  may  be  answered  in  the  affirmative, 
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the  case  is  free  from  difficulty  so  far  as  the  right  to  damages  is  con- 
cerned. 

**  It  is  not  easy  to  perceive  any  plausible  theory  upon  which  failure 
to  account  for  and  pay  over  moneys  when  required  by  the  clear  terms 
of  an  agreement  should  meet  with  special  favor  or  fail  to  be  treated 
as  any  other  violation  of  contract  duty.  There  certainly  must  l>e  a 
time  when  the  defendant's  refusal  to  account  shall  be  deemed  a  breach 
of  substantial  performance.  The  defendant  could  not  fail  month 
after  month  to  perform  its  stipulations  In  this  important  particular, 
and  yet  claim  that  the  plaintiff  was  bound  by  an  agreement  thus 
repeatedly  and  systematically  disregarded.  In  many  cases  the 
prompt  payment  of  sums  periodically  due  by  one  party  is  absolutely 
essential  to  performance  by  the  other.  It  appears  to  have  been  so 
here,  for  the  [Plaintiff  testified  that  the  refusal  of  the  defendant  to 
settle  with  him  according  to  the  agreement  had  made  it  impossible 
for  him  to  proceed  with  his  business.  The  defendant  could  not  re- 
quire the  plaintiff  to  perform  unless  it  were  itself  guiltless  of  any 
breach,  and  I  can  see  no  reason  why  a  refusal,  repeated  and  continued 
to  comply  with  so  important  a  condition  should  be  looked  upon  with 
indulgence  and  receive  compulsory  condonation  at  the  hands  of  the 
aggrieved  party. 

*'  Many  cases  might  be  cited  to  fortify  this  position,  and  to  Justify 
me  in  holding  as  I  do  that  the  omission  to  'Account,  and  the  refusal 
to  pay  over  the  collected  funds  constituted  a  breach  of  an  important 
and  substantial  part  of  the  contract,  Justifying  the  plaintiff  in  his  re- 
fusal to  proceed.  Thus,  in  Canal  Company  v.  Gordon,  6  WaU.  561,  it 
was  held  that:  *  In  a  contract  to  make  and  complete  a  structure,  with 
agreements  for  monthly  payments,  a  failure  to  make  a  payment 
at  the  time  specified  is  a  breach  which  Justifies  the  abandonment 
of  the  work  and  entitles  the  contractor  to  recover  a  reasonable  com- 
pensation for  the  work  actually  performed.  And  this  notwithstanding 
a  clause  in  the  contract  providing  for  the  rate  of  interest  which  the 
deferred  payment  shall  bear  in  case  of  failure  '  (head  note).  Judge 
SwATNB,  who  wrote  for  the  court,  used  this  language :  *  We  think 
the  fault  of  the  rupture  lies  wholly  with  the  company.  Gordon  A 
Kinyon  adhered  to  the  contract  and  pursued  the  work  longer  than  they 
were  bound  to  do.  When  they  retired  they  were  fully  Justified,  and 
had  a  clear  equity  to  be  paid  a  fair  compensation  for  the  work  they 
had  performed.'    See  also  Withers  v.  Beynolds,  2  B.  &  A.  882. 

"The  recent  case  of  Graf  v.  Cunningham,  109  iV.  Y,  369,  is  to  the 
same  effect.  This  was  the  case  of  a  building  contract  under  which 
ll^ilson  agreed  to  erect  a  building  for  Cunningham.  Wilson  claimed 
at  one  time  $400  as  being  due  to  him,  but  Cunningham  denied  the 
indebtedness  and  refused  to  pay,  whereupon  Wilson  stopped  work. 
A  controversy  arose  between  Cunningham  and  the  subsequent  lienors, 
the  question  being  whether  Wilson  had  forfeited  his  claims  under  the 
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agreement  by  his  refusal  to  proceed.  The  court  held  that  he  had  not : 
She  (Mrs.  Cunningham)  could  claim  no  forfeiture  of  the  contract  be- 
cause ho  did  not  go  on  after  her  notice,  for  the  reason  that  she  was 
herself  in  the  wrong,  and  had  no  right  to  insist  upon  his  continuing 
the  work  while  she  refused  to  pay  the  $400  which  were  due  the  con- 
tractor at  the  very  time  when  she  gave  this  notice.  *  «  *  She  could 
not  put  the  contractor  in  default  for  his  neglect  or  refusal  to  proceed 
and  complete  the  building.because  she  was  herself  in  default  in  refusing 
to  pay  him  the  $400  when  due  (Opinion  Peckhah,  J.,  pp.  372-3).  See 
also  Bugg  v.  Moore,  3  North  Eaatem  Rep.  286. 

**  The  case  of  Beynolds  v.  Voorhees,  30  Benn.  116,  Is  more  closely 
analogous,  both  in  its  facts  and  in  the  character  of  the  questions  deter- 
mined. The  action  was  brought  by  the  buyer  against  the  seller  for 
damages  for  not  deliverimg  peaches  under  a  contract  to  deliver  the  sel- 
ler's entire  crop  and  receive  weekly  payments  for  all  peaches  deliven*d 
during  each  year.  The  seller  continued  to  deliver  on  the  Monday  fol- 
lowing, but  receiving  no  payment  stopped  his  deliveries  on  Tuesday. 
The  buyer  on  the  mext  day  offered  to  pay,  and  asked  to  have  the  deliv- 
eries continued,  which  the  seller  refused,  and  thereupon  the  action  was 
brought.  LowBiE,  Gh.  i^  ia  speaking  of  the  rights  and  duties  of  the 
parties  said :  *  The  plaintiffs  broke  their  contract  by  not  paying  upon 
Saturday,  and  the  defeadaiit  had  a  right  to  rescind  it  and  seek  another 
market.  He  continued  another  day  to  execute  it  on  his  side  and  again 
the  plaintiff  failed.  Then  he  reschided,  and  a  day  or  two  afterwards  the 
plaintiffs  came  and  were  willing  to  pay.  We  think  they  were  too  late. 
To  relieve  them  would  be  to  change  their  contract  without  cause,  which 
we  cannot  do.* 

'*  Many  other  cases  might  be  cited  to  support  the  proposition  that 
the  non-payment  by  the  defendant  of  the  sums  due  under  the  contract 
constituted  a  breach  of  that  contract  In  a  substantial  and  material  par- 
ticular. The  repeated  violations  of  this  condition,  notwithstanding  the 
requests  of  the  plaintiff  for  payment  of  the  amounts  due  him  were  suf- 
ficient of  themselves  to  justify  him  in  treating  the  defendant  as  guilty 
of  a  breach.  I  am,  therefore,  of  opinion  that  the  plaintiff  has  estab- 
lished a  cause  of  action  for  a  breach  of  the  agreement,  and  that  he  is 
entitled,  in  addition  to  the  amounts  collected  for  his  account,  to  recover 
as  damages  such  sums  as  he  would  have  realized  in  the  way  of  profits 
if  permitted  to  proceed. 

"  While  the  theory  upon  which  such  'damages  may  be  estimated  is 
simple  enough,  the  practical  difficulty  in  arriving  at  a  sum  that  will 
compensate  the  one  party  without  doing  injustice  to  the  other  is  great. 
Here  we  necessarily  enter  into  the  domain  of  speculation  and  con- 
jecture ;  we  are  compelled  to  l)alance  risks  and  probabilities,  to  weigh 
future  contingencies  in  the  light  of  present  facts  and  to  start  upon  an 
Inquiry  from  which  certainty  and  accuracy  are  necessarily  excluded. 

"  The  plaintiff  has  shown  that  he  realized  during  the  few  months  of 
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his  business  relations  with  tlie  defendant  a  considerable  sum.    He 
starts  from  this  as  a  basis  and  asks  me  to  assume  that  he  would  not 
have  earned  less  in  the  future  if  his  rights  had  been  fully  respected. 
The  learned  chief-Justice  of  this  court  has  carefully  considered  this 
question  and  laid  down  valuable  rules  based  upon  acknowledged  prin- 
ciples of  law.    While  he  concedes  the  right  of  the  plaintiff  to  recover 
prospective  profits,  he  carefully  limits  the  wide  field  which  this  vague 
expression  naturally  opens  and  limits  the  exercise  of  a  power  which 
might  lead  to  grave  abuse  if  uncontrolled  by  legal  principles.    He 
quotes  the  case  of  Curtis  v.  Rochester  and  Syracuse  R.  R.  Co.,  18  N.  Y. 
642,  which  holds  that  <  damages  are  to  be  proved,  and  none  can  be 
allowed  except  such  as  are  shown  by  the  proof  to  be,  at  least  to  a 
reasonable  degree,  certain.'    In  the  case  before  him  he  holds  the  as- 
sessment of  damage  by  the  referee  as  damages  for  losses  in  the  future  to 
be  excessive.    The  amount  fixed  was  $220,305.     He  points  out  various 
elements  of  uncertainty  which  should  be  taken  into  account  in  arriv- 
ing at  a  proper  sum.    I  cannot  do  better  than  to  quote  his  own  words, 
which  seem  to  me  to  indicate  with  great  clearness  some  of  the  diffi- 
culties in  the  plaintifTs  way  when  he  claims  the  benefit  of  a  presump- 
tion that  the  profits  actually  realized  in  the  past  would  continue  in  the 
future.     '  On  all  the  evidence,  I  am  satisfied  that  it  was  not  shown  with 
reasonable  certainty  that  the  loss  of  plaintiff  of  future  profits  amounted 
to  the  sum  that  he   recovered.    The  enterprise  was  peculiar  in  its 
character.    It  was  an  exceptional,  not  an  ordinary  business.    It  was 
not  of  that  kind  that  deals  in  staple  articles  demanded  by  the  people 
in  general.    The  plaintiff  had  no  hold  upon  his  customers,  and  the 
value  given  by  them  severally  was  the  result  of  special  bargaining. 
They  could  combine  among  themselves,  and  through  an  a^ent,  such  as 
the  plaintifl  was,  make  a  contract  with  the  defendant.    The  testimony 
disclosed  a  tendency  in  the  customers  to  complain  and  desire  new  ar- 
rangements.   It  is  not  usual  for  a  business  to  maintain,  through  a 
long  time,  the  large  profits  like  the  present  with  which  it  may  start. 
It  would  not  be  an  unreasonable  anticipation  that  other  telegraph  com- 
panies might  compete  with  defendant  and  make  such  low  rates  that 
they  would  draw  customers  from  the  plaintiff.    There  were  chances 
connected  with  plaintifTs  expectation  of  life  and  of  continued  skill  in 
gathering  news.    There  were  considerations  pertinent  to  a  presump- 
tion that  an  organization  dependent  for  its  continuance  upon  whim  and 
opinion  of  individuals  acting  Independently,  would  in  reality  continue 
in  fully  profitable  operation  for  eight  years.    It  would  be  necessary  to 
perceive  if  casual  and  transitory  conditions  had  not  favored  the  plaint- 
iff In  the  past,  with  no  certainty  that  they  would  be  repeated  in  the 
future      The  result  reached  below  exempts  the  plaintiff  from  the  con- 
sequence of  mistake  or  misfortune  or  disability,  which  experience 
shows  are  more  to  be  expected  than  perfect  prosperity.     Then,  as  has 


58        GOODSELL  V.  WESTERN  UNION  TELEGRAPH  CO. 

Opinion  of  Rxfkbkb. 

already  been  said,  the  important  deduction  should  be  made  for  the 
value  of  plain tilTs  time  or  work  in  the  future.' 

"  In  addition  to  the  objections  thus  forcibly  stated,  I  might  add  the 
probability  that  the  newspapers  which  employed  the  plaintiff  in  the 
business  of  procuring  and  furnishing  news  might  not  have  remained 
content  to  limit  their  field  of  enterprise  to  the  old  landmarks  defined 
by  the  contract.  The  Atlantic  and  Pacific  Telegraph  Company,  though 
still  in  existence  nominally,  was  out  of  the  field  as  an  active  factor  in 
the  business.  While  the  defendant  was  pushing  its  lines  in  various 
directions,  and  covering  a  daily  increasing  area  of  territory,  the  plaint- 
iff was  bound  to  limit  his  demands  to  the  well  defined  and  compar- 
atively narrow  limits  within  which  the  Atlantic  and  Pacific  Company 
exercised  its  corporate  powers.  The  difficulty  of  holding  his  custo- 
mers under  such  restrictions  was  a  growing  one,  and  it  is  probable 
that  in  the  near  future  the  necessity  of  expansion  beyond  the  ancient 
lines  would  be  imperatively  felt  and  would  enforce  recognition.  That 
the  defendant  was  in  a  position  of  exceptional  power  to  take  advantage 
of  this  source  of  embarrassment  is  too  plain  to  require  any  more  than 
mere  suggestion.  It  is  probable  that  before  any  considerable  part  of 
the  term  fixed  in  the  agreement  had  expired  the  defendant  might  hare 
been,  by  reason  of  this  state  of  facts,  in  a  position  to  dictate  terms. 
Possibly  it  so  considered  itself  when  it  arbitrarily  refused  to  comply 
with  obligations  which  it  had  assumed  to  carry  out.  If  so,  its  action 
was  at  least  premature ;  the  agreement  was  certainly  a  profitable  one 
at  the  time  to  the  plaintiff,  and  he  should  now  recover  a  reasonable 
sum  to  indemnify  him  for  his  loss. 

«'  I  think  that  under  all  the  circumstances  thirty  thousand  ($30,000) 
dollars  would  be  a  proper  sum  to  allow  as  damages ;  I  therefore  render 
judgment  in  his  favor  for  sixteen  thousand  seven  hundred  and  seventy- 
seven  dollars  and  forty-two  cents  ($16,777.42),  the  amount  found  due 
the  plaintiff  for  sums  collected  and  not  paid  over,  with  interest  from 
July  1st,  1882,  to  date,  viz. :  six  thousand  eight  hundred  and  eight  dol- 
lars and  eighty-three  cents  ($6,808.83),  amounting  in  all,  with  the  said 
thirty  thousand  ($30,000)  dollars,  to  fifty-three  thousand  five  hundred 
and  eighty-six  dollars  and  twenty-five-oents  ($53,286.25)." 
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CHARLES  R.  JOHNSON,  Appellant  v.  THE  UNION 
SWITCH  AND  SIGNAL  COMPANY,  Respondent. 

OpHoHj  or  executed  tramtfer — Contract^  construction  of  as  to — Promise  to  uw, 

when  not  implied. 

Whether  certain  phrases  used  in  a  contract  such  as  *'  selis  to,  etc.",  or 
"agrees  to  sell,  etc/'  are  to  be  regarded  as  importing  an  absolute 
sale  or  a  mere  agreement  to  sell  is  to  be  determined  by  the  tenor  and 
purpose  of  the  whole  instrument. 

In  the  case  at  bar  a  clause  in  the  agreement  between  the  plaintiff 
and  defendant  that  in  the  event  of  the  termination  of  the  agreement 
the  defendant  "shall  have  a  license  to  use  all  of  the  inventions,  etc," 
on  the  payment  of  a  certain  sum  per  year  to  be  paid  quarterly. 

BM,  (1).  That  the  phrase  "shall  have  a  license"  in  view  of  the  tenor 
and  purpose  of  the  whole  instrument  did  not  provide  for  an  executed 
license  but  only  for  an  option  which  the  defendant  might  avail  itself 
of  upon  paying  the  stipulated  sum. 

(8.)  That  a  complaint  founded  upon  a  claimed  cause  of  action  undor 
the  above  mentioned  clause,  which  did  not  allege  that  defendant  had 
exercised  the  option  and  used  the  inventions  or  some  of  them  wa.4 
demurrable. 

(3.)  That  there  being  nothing  in  the  agreement  that  indicated  thut 
defendant  was  bound  to  use  the  inventions,  a  promise  to  use  cannot 
be  Implied. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingbaham,  J  J. 

Decided  AprU  7, 1890. 

Appeal   from   interlocutory  judgment  and  order 
Bubstaining  defendant's  demurrer  to  complaint. 

The  action  was  founded  on  the  eighth  clause  in  the 
following  agreement :  •*  This  Indenture,  made  the 
day  of         1885,  between  Henry  Johnson,  of  Flixton, 
near  the  city  of  Manchester,  in  the  county  of  Lancas- 
ter, engineer,  of  the  one  part,  and  Charles  Roberts 
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Johnson,  of  the  city  of  New  York,  in  the  state  of  New 
York,  in  the  United  States  of  America,  engineer,  of 
the  other  part. 

"  Whereas,  the  said  Henry  Johnson  did  obtain  and 
now  owns  certain  Letters  Patent  of  the  said  United 
States  for  a  Liquid  Wire  Compensator  which  were 
issued  and  dated  the  20th  day  of  June,  1882,  and 
are  numbered  259,  865,  and  also  Letters  Patent  of  the 
Dominion  of  Canada  for  the  same  invention,  which 
were  issued  on  the  same  day,  and  are  numbered  20,555, 
and  also  certain  other  Letters  Patent  of  the  said  United 
States  for  a  Railway  Signal,  which  were  issued  and 
dated  the  11th  day  of  March,  1884,  and  are  number- 
ed 294,880,  and  also  other  Letters  Patent  of  the  said 
United  States  for  a  Rod  and  Pipe  Compensator, 
which  were  issued  and  dated  the  23d  day  of  Decem- 
ber, 1884,  and  are  numbered  309,627. 

"  And  whereas,  the  said  Henry  Johnson  hath 
agreed  to  grant  to  the  said  Charles  Roberts  Johnson 
an  exclusive  license  to  make,  use,  sell  and  in  any  way 
deal  with  in  the  said  United  States  and  Dominion 
of  Canada  respectively,  all  and  every  the  said  sev- 
eral inventions  or  any  and  all  other  or  further  pat- 
ents for  improvements  of  or  in  any  way  relating  to 
the  said  several  patents  now  or  to  be  hereafter 
obtained  by  the  said  Henry  Johnson  upon  the  terms 
hereinafter  expressed. 

**  Now  this  indenture  witnesseth,  that  in  con- 
sideration of  the  reservations  and  covenants  herein- 
after contained,  the  said  Henry  Johnson,  as  benefi- 
cial owner,  hereby  grants  unto  the  said  Charles  Rob- 
orts  Johnson  the  sole  and  exclusive  license  and  au- 
thority to  make,  use,  sell,  and  in  any  way  deal  with  all 
and  every  the  said  several  inventions  and  further  pat- 
ents now  to  be  hereafter  obtained  as  aforesaid  within 
the  said  United  States  and  Dominion  of  Canada,  to 
hold  the  same  imto  the  said  Charles  Roberts  John- 
son, his  executors,  administrators  and  assigns,  for 
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all  the  remainder,  now  unexpired,  of  the  term 
granted  by  the  said  Letters  Patent,  yielding  and 
paying  to  the  said  Henry  Johnson,  his  executors 
administrators  and  assigns  on  the  usual  quarter 
days  in  England  in  each  year,  one  half  part  or  share 
of  the  net  royalties  and  of  the  net  proceeds  of  sale 
received  by  him  from  sale  or  user  of  the  herein- 
before mentioned  patented  inventions  under  and 
by  virtue  of  the  license  hereby  granted  during  the 
three  months  preceding  each  such  quarterly  pay- 
ment. Provided,  always,  that  in  case  the  total 
amounts  of  the  said  quarterly  amounts  to  be  receiv- 
ed by  the  said  Henry  Johnson  from  the  sale  or  use 
of  each  of  the  said  patented  inventions  shall  in 
any  year  ending  on  the  31st  day  of  December 
be  less  than  the  sums  following,  that  is  to  say,  five 
hundred  pounds  in  any  one  year,  then  it  shall  be 
lawful  for  the  said  Henry  Johnson,  his  executors, 
administrators  and  assigns,  at  any  time  after  the 
discovery  of  such  deficiency  by  notice  in  writing 
sent  by  post  to  the  said  Charles  Roberts  Johnson  to 
his  last  known  address,  to  put  an  end  to  the  license 
hereby  granted.  And  the  said  Charles  Roberts 
Johnson  hereby  covenants  with  the  said  Henry 
Johnson  that  the  said  Charles  Roberts  Johnson,  his 
executors,  administrators  and  assigns,  will  pay  the 
sums  of  money  hereinbefore  reserved  and  made  pay- 
able at  the  times  and  in  the  manner  aforesaid.  And 
also  will  at  all  times  keep  correct  and  true  books  of 
account  wherein  shall  be  entered  particulars  of  all 
machines  manufactured,  used,  sold  or  disposed  of  in 
any  way  by  him  under  and  by  virtue  of  these  pres- 
ents, the  names  and  addresses  of  the  persons  or  firms 
to  whom  the  same  have  been  sold  or  disposed  of,  and 
all  other  necessary  particulars  and  of  all  sum  and 
suras  of  money  received  and  paid  by  him,  the  said 
Charles  Roberts  Johnson  by  virtue  of  this  license, 
and  such  books  shall  be  open  to  inspection  by  the 
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said  Henry  Johnson  or  any  person  by  him  authorized 
and  that  he,  the  said  Charles  Roberts  Johnson,  will 
at  the  end  of  each  quarter  aforesaid,  furnish  to  the 
said  Henry  Johnson,  his  executors,  administrators 
and  his  assigns,  a  true  and  correct  account  of  all 
such  sums  received  during  the  then  preceding  three 
months,  and  will  also  furnish  to  him  or  them  all 
such  information  as  shall  be  required  in  order  to  test 
the  accuracy  of  the  said  list,  and  will  (if  required) 
verify  the  same  by  statutory  declaration  :  Provided 
always,  that  if  default  shall  be  made  in  payment  of 
the  sum  or  sums  of  money  payable  under  the  fore- 
going reservation  for  the  space  of  two  months  after 
the  time  hereby  appointed  for  such  payment,  or  if 
any  breach  shall  be  committed  of  the  covenants 
hereinbefore  contained,  then  and  in  either  of  such 
cases  the  said  Henry  Johnson,  his  executors,  admin- 
istrators or  assigns,  may,  by  notice  in  writing  given 
to  the  said  Charles  Roberts  Johnson,  his  executors, 
administrators  or  assigns,  or  one  of  them,  or  sent  to 
him  or  them  by  registered  letter  at  his,  their  or  one 
of  their  usual  or  last  known  place  or  places  of  abode 
in  the  said  United  States  or  Dominion  of  Canada, 
declare  the  license  hereby  granted  to  be  void  and  the 
same  shall  be  void  accordingly.  And  also,  that  the 
said  Henry  Johnson,  his  executors,  administrators 
or  assigns,  will  not  at  any  time  during  the  continu- 
ance of  these  presejats,  exercise  or  use  or  authorize 
others  to  exercise  or  use  the  said  inventions  within 
the  said  United  States  or  Dominion  of  Canada,  with- 
out the  consent  in  writing  of  the  said  Charles  Roberts 
Johnson,  his  executors,  administrators  or  assigns, 
lirst  had  and  obtained :  Provided,  that  if  any  infringe- 
ment of  the  said  patents  shall  be  committed  or 
threatened  by  any  person  or  persons  within  the  said 
United  States  or  Dominion  of  Canada,  and  proceed- 
ings are  taken  against  the  person  or  persons  so  infring- 
ing or  threatening  to  infringe  the  said  patents,  for  the 
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purpose  of  recovering  damages  or  for  the  purpose  of 
restraining  such  infringements  as  shall  or  may  be 
reasonably  required,  they  the  said  Henry  Johnson 
and  Charles  BLoberts  Johnson,  their  executors,  ad- 
ministrators and  assigns,  will  pay  all  costs,  charges 
and  expenses  attending  or  incidental  to  such  pro- 
ceedings as  aforesaid  in  equal  shares." 

There  was  no  allegation  in  the  complaint  that 
defendant,  aJter  the  termination  of  the  contract  in 
the  complaint  set  forth,  had  used  the  patents  and 
inventions  theretofore  used  by  it  in  its  business,  or 
any  of  them. 

The  other  facts  sufficiently  appear  in  the  opinion. 

Miller  &  Savage,  attorneys,  and  George  W.  Miller, 
of  counsel,  for  appellant,  among  other  things,  ar- 
gued : — 

The  particular  or  real  ground  of  demurrer  urged 
was  and  is  that  the  complaint  did  not  allege  "  that 
the  defendant  has  used  his  privilege  or  any  equiva- 
lent averment."  The  court  below  seems  to  have 
treated  the  instrument  as  merely  granting  an  option 
to  defendant  to  use  or  not  to  use  the  inventions,  etc. 
That  is,  this  would  seem  to  be  so  from  the  conclu- 
sion arrived  at ;  and  the  statement  that  the  contract 
"merely  grants  defendant  a  privilege."  Certainly 
it  does  grant  a  privilege.  A  privilege  is  a  license. 
But  w^hen  one  party  grants  a  license  or  a  privilege 
to  another  for  which  the  other  agrees  to  pay  a  fixed 
sum,  is  it  necessary  to  a  recovery  of  that  sum  to 
allege  or  prove  that  the  party  has  actually  used  his 
Ucense  or  privilege  ?  It  is  respectfully  submitted 
that  such  is  not  the  law.  Licenses  to  use  patented 
inventions  are  often  made  in  such  a  way  as  to  neces- 
sitate the  allegation  and  proof  of  use,  and  the  ex- 
tent of  such  use,  in  an  action  for  royalties.  That  is 
the  case  where  the  royalty  provided  to  be  paid  is 
specific  and  made  to  depend  upon  the  usd,  and  the 
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extent  of  such  use.  But  licenses  of  the  other  kind, 
such  as  the  one  in  question,  are  equally  common 
and  lawful.  They  simply  grant  the  right  to  use, 
and  the  payments  or  royalties  to  be  paid  do  not 
depend  upon  the  use  nor  the  extent  of  the  use.  By 
the  •'  Third  "  and  "  Eighth  "  clauses  of  the  instru- 
ment defendant  acquired  an  absolute  executed  license 
to  use,  etc.,  the  inventions,  etc.,  named,  not  merely 
an  option  to  use  if  it  elected  or  chose  to  do  so,  and 
no  payment  to  be  made  except  when  used.  There 
is  nothing  in  the  writing  which  will  bear  such  a  con- 
struction. The  only  option  is  in  the  last  part  of  the 
clause,  that  relating  to  purchase. 

It  is  submitted  that  the  words  of  the  contract  are 
plain  and  free  from  uncertainty  ;  but  even  if  any 
uncertainty  existed,  it  is  a  well-settled  rule  that, 
**  where  there  is  any  uncertainty  in  the  words  of  a 
contract  the  court  will  not  adopt  that  construction 
which  puts  one  party  at  the  mercv  of  the  other." 
Rupell  V.  Allerton,  108  N.  Y.  288.  '  •'  A  contract  is 
to  be  fairly  and  reasonably  construed,  with  a  view 
of  carrying  out  the  intent  of  the  parties."  Crook  %\ 
Rindskop,  105  N.  Y.  476.  The  only  event  in  which 
it  is  specially  provided  that  the  license  shall  cease, 
etc.,  is  found  in  the  *'  Tenth  "  clause  of  the  con- 
tract. If  it  is  necessary  to  allege  use  by  defendant, 
when  and  what  use  and  during  what  time  must  the 
use  be  alleged  to  have  been  made  ?  The  complaint 
does  allege  that  both  parties  acted  upon  the  entire 
contract  up  to  March  1,  1888.  It  may  very  well  be 
doubted  whether  the  complaint  would  not  have  been 
quite  sufficient  if  it  had  merely  set  forth  the  agree- 
ment and  that  the  sum  claimed,  $1,625,  had  become 
due  and  payable  and  was  unpaid  for  the  quarter 
commencing  September  1,  and  ending  December  1, 
1888.  Bogardus  v.  N.  Y.  Life  Insurance  Co.,  101 
N.  Y.  337;  Brown  v.  Champlin,  66  lb.  214.  It 
seems  almost  useless  to  refer  to  authority  to  sus- 
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tain  the  proposition  that  the  instrument  in  question 
was  an  executed  license.  Reference  is  made,  how- 
ever, only  to  Curtis  on  Patents,  §§  212,  213,  and  the 
same  author  at  section  215,  says  :  **  If,  by  his  agree- 
ment, the  licensee  has  admitted  that  the  process  or 
thing  which  he  uses  is  the  patented  process  or  thing, 
and  he  is  afterwards  proceeded  against  for  not  com- 
plying with^the  terms  of  his  agreement,  he  will  not 
be  permitted  to  show  that  he  did  not  use  that 
patented  process  or  thing,"  etc. 

Carter,  Hughes  &  Cravath,  attorneys,  Paul  D.  Cra* 
rath  and  John  W.  Houston  of  counsel,  for  respond- 
ent, made  the  following  points  : — 

I.  It  cannot  be  contended  that  there  is  an  ex- 
press promise  on  the  part  of  the  defendant  to  pur- 
chase and  pay  for  a  license. 

II.  There  is  no  promise  implied  in  law  to  purchase 
the  license.  There  are,  properly  speaking,  but  few 
instances  of  covenants  or  promises  implied  in  law. 
These  few  instances  are  where  the  law  has,  from  the 
mere  use  of  certain  words  in  an  instrument  by  a 
grantor,  covenantor  or  promisor,  imposed  a  correla- 
tive duty  on  the  part  of  the  grantee,  covenantee  or 
promisee  to  do  or  perform  something  on  his  part. 
Familiar  illustrations  are  the  words,  **  give,^*  *'  grant " 
and  "demise"  in  deeds  and  leases.  All  of  these 
words  have  a  highly  technical  meaning,  and  the  rules 
applicable  to  them  do  not  apply  to  the  ordinary  lan- 
guage used  in  contracts. 

III.  It  is  not  neccessary  to  find  an  implied  promise 
on  the  part  of  the  defendant,  in  order  to  sustain  or 
give  validity  to  the  contract.  Hudson  Canal  Co  v. 
Pennsylvania  Coal  Co.,  8  Wall.  276,289. 

IV.  The  rule  which  favors  construincj  lanorua^^e 
as  a  covenant  or  promise  rather  than  as  a  condition 
has  no  application  to  this  case. 

V.  The  promise  of  the  defendant,  if  any,  must 
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be  contained  in  the  contract  as  a  necessary  infer- 
ence, just  as  if  it  had  been  set  forth  expressly. 

VL  When  a  contract,  as  in  this  case,  is  techni- 
cally and  formally  drawn,  with  recitals  and  separate 
covenants  or  promises,  no  covenant  or  promise  will  be 
implied  unless  the  implication  is  clear  and  necessary. 
This  rule  is  forcibly  illustrated  in  Hudson  Canal  Co. 
V.  Pennsylvania  Coal  Co.,  8  Wall.  276  ;  Aspdin  r. 
Austin,  5  Q.  B.  671 ;  Dun  v.  Sayles,  5  lb.  685. 

VII.  Even  if  the  words  used,  standing  alone, 
could,  if  unexplained,  by  some  means  be  construed 
to  imply  a  promise  on  the  part  of  the  defendant,  the 
context  clearly  shows  that  a  mere  oflfer  and  nothing 
more  was  intended. 

VIII.  The  failure  of  section  eight  to  fix  any  time 
during  which  the  non-exclusive  license  therein  pro- 
vided for  is  to  continue  shows  that  no  executed 
license  was  intended. 

By  the  Court. — Fbeedman,  J. — In  construing  the 
contract  between  the  parties  as  a  whole,  the  8th  sec- 
tion must  be  held  to  provide  not  for  an  executed 
license,  but  for  an  option  of  which  the  defendant 
may  avail  itself  upon  paying  a  mentioned  sum.  The 
fact  that  no  time  is  fixed  anywhere  for  the  continu- 
ation of  the  so-called  non-exclusive  license,  impera- 
tively calls  for  that  conclusion  under  all  the  circum- 
stances. There  is  no  indication  anywhere  that  it 
was  the  intention  of  the  parties  that  the  license 
should  continue  for  the  time  the  contract  would 
have  run,  if  it  had  not  been  terminated,  and  there  is 
no  losrical  connection  between  the  duration  of  the 
license  and  the  time  fixed  for  the  duration  of  the 
contract.  In  fact  the  license  was  not  to  come  into 
existence  until  after  the  termination  of  the  contract. 
Another  difficulty  is  that  there  are  quite  a  number 
of  patents  issued  at  widely  different  times  and  which 
consequently  will  expire  at  widely  different  times, 
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and  that  in  the  absence  of  everything  showing  a 
meeting,  of  minds  as  to  a  certain  period,  it  is  not 
reasonable  to  suppose  that  the  defendant  agreed  to 
pay  $6,500  per  year  until  the  expiration  of  the 
patent  last  issued.  The  most  reasonable  construc- 
tion is  that  section  eight  gave  to  the  defendant 
merely  the  option  to  use  the  patents  on  the  pay- 
ment of  the  sum  of  $6,500  per  year,  and  that  the 
time  during  which  such  use  and  such  license  were 
to  continue,  was  left  for  future  consideration  and 
negotiation.  There  being  no  express  or  implied 
promise  to  pay  the  $6,500  per  year,  and  no  ground 
for  implying  one,  the  plaintiff  was  bound  to  show 
in  his  complaint  that  the  defendant  exercised  the 
option  and  used  the  patents,  or  some  of  them. 

The  judgment  and  order  should  be  aflBrmed  with 
costs. 

Sedgwick,  Ch.  J.,  (concurring). — I  agree  with 
Judge  Freedman  and  wish  to  make  a  few  further 
observations. 

The  rule  of  construction  given  in  Decker  v.  Fur- 
niss,  14  N.  Y.  611,  should  be  followed.  It  is  "  There 
is  no  doubt  that  the  phrase  which  stands  at  the 
commencement  of  the  contract  *  William  H.  Brown 
sells/  etc.,  imports  of  itself  an  executed  sale.  But 
the  books  furnish  abundant  evidence  that  phrases  of 
this  kind  are  used  in  a  very  loose  sense  and  that 
their  literal  signification  is  often  overruled  by  the 
tenor  and  purpose  of  the  whole  instrument.  So 
a  party  to  a  contract  may  say  he  agrees  to  sell  and 
yet  the  intention  be  entirely  manifest  that  the  title 
shall  pass  immediately.  Such  phrases  are  quite 
inconclusive  and  are  often  made  to  yield  to  other 
terms  of  the  contract  evincing  a  different  design." 

The  covenant,  leaving  out  words  not  involved  in 
the  controversy,  reads  :  "  It  is  further  mutually 
agreed,  that  in  the  event  of  the  termination  of  this 
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agreement,  the  said  company  (by  reason  of  the 
expenditures  that  shall  have  been  made  during  the 
continuance  of  this  agreement)  shall  have  a  license 
(not  exclusive)  to  use  all  of  the  inventions  that  may 
have  been  used  in  carrying  on  the  business  of  the 
company  on  the  payment  of  $6,500  per  year  to 
be  paid  quarterly." 

It  appears  that  the  sole  consideration  of  the  grant 
of  the  privilege  to  use,  is  indicated  in  the  words 
'*  by  reason  of  the  expenditures  that  shall  have  been 
made  during  the  continuance  of  this  agreement,'* 
and  the  words  **  on  the  payment  of  $6,500  per 
year  '*  do  not  refer  to  the  making  of  the  grant.  The 
latter  words  are  a  part  of  the  description  of  the 
nature  of  the  grant.  That  grant  is  a  license  to  use 
on  the  payment  of  $6,500.  The  general  rule  is 
that,  nothing  else  forbidding,  words  that  are  relative 
must  be  held  to  refer  to  the  last  antecedent,  that  is, 
that  the  payment  refers  to  "  to  use,"  and  the  further 
rule  is  that  the  antecedent  being  ascertained,  it 
must  be  read  in  the  relative  clause,  that  is,  that  the 
payment  is  to  be  for  the  use. 

It  is  not  correct  in  my  judgment  to  suppose 
that  the  relative  clause  refers  to  **  shall  have 
a  license,"  etc.  ;  inasmuch  as  there  had  been, 
as  has  already  been  said,  a  consideration  appropri- 
ated by  the  covenant  to  the  granting  of  the  privilege 
or  license.  This  view  does  not  combat  the  position 
that  a  promise  to  pay  the  $0,500  was  implied,  but  it 
is  used  to  show  that  the  payment  was  to  be  made 
for  the  use.  And  the  further  question  being  was 
there  an  implied  promise  to  use,  I  must  say,  that 
there  is  nothing  in  the  covenant  or  the  rest  of  the 
agreement  that  indicates  that  the  defendant  was 
bound  to  use  the  inventions. 

Ingraham,  J.,  (dissenting). — I  am  unable  to  agree 
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with  my  associates  in  the  conclusion  to  which  they 
have  arrived. 

This  action  is  brought  to  recover  the  amount  due 
for  one  quarter  under  an  agreement  executed  by  the 
plaintiff  and  the  defendant.  I  think  that  the  true 
construction  of  this  clause  of  the  agreement  is,  that 
immediately  upon  the  termination  of  the  agreement 
of  employment,  the  defendant  did  have  a  license  to 
use  all  the  inventions  that  may  have  been  used  in 
carrying  on  the  business  of  the  company.  By  oper- 
ation of  the  agreement  without  any  further  act  on 
the  part  of  either  the  plaintiff  or  the  defendant,  the 
license  was  cr,eated.  No  other  construction  can  be 
given  to  the  clause  in  question  without  disregarding 
the  plain  obvious  meaning  of  the  words  used.  When 
an  option  was  given  the  language  used  was  very 
different ;  it  was  that  the  company  should  "be  en- 
titled to  purchase  "  but  when  a  grant  was  intended 
the  words  were  *'  shall  have  a  license.'* 

Such  being  the  construction  of  the  contract  it  is 
clear  that  there  was  an  implied  obligation  to  pay 
the  consideration  expressed. 

In  Booth  V.  Cleveland  Rolling  Mill  Co.,  74  N.  Y. 
21,  AUiEN,  J.  says:  **  There  is  no  particular  formula 
of  words  or  technical  phraseology  necessary  to  the 
creation  of  an  express  obligation  to  do  or  forbear 
to  do  a  particular  thing  or  perform  a  specified  act. 
If  from  the  text  of  an  agreement  and  the  language  of 
the  parties,  either  in  the  body  of  the  instrument  or 
in  its  recital  or  reference,  thefe  is  manifested  a  clear 
intention  that  the  parties  shall  do  certain  acts, 
courts  will  enforce  a  covenant  in  the  case  of  sealed 
instruments  or  a  promise  if  the  instrument  is  un- 
sealed for  non-performance  of  which  an  action  on 
covenant  or  assumpsit  will  lie." 

In  the  case  of  Barton  v.  McLean,  5  Hill,  257, 
plaintiff  agreed  to  furnish  what  ore  might  be  wanted 
in  stocking  a  forge  at  a  price  not  to  exceed  $5  per 


70  JOHXSOIi  9.  UNION  SWITCH  AND  SIGNAL  CO. 


DisBentiug  Opinion  of  iNaRAHAM,  J. 


toti,  and  the  defendant  refused  to  take  any  ore.  It 
was  held  that  the  defendant  was  bound  to  acee[)t 
and  purchase  from  the  plaintiff  so  much  ore  as  was 
necessary  to  stock  the  defendant's  forge. 

In  Richards  v.  Edick,  17  Barb.  263,  the  plaintiff 
agreed  to  sell  his  farm  for  and  in  consideration  of 
$1,700  but  there  was  no  express  agreement  by  defend- 
ant to  buy  or  pay  for  the  farm.  It  was  held  that 
*'  when  Richards  agrees  to  sell  his  farm  to  Edick  for 
$1,700,  and  two  hundred  and  forty  acres  of  land  in 
Illinois,  and  Edick  signs  the  agreement,  there  is  a 
promise  to  purchase  and  pay  for  the  farm ;  the  con- 
sideration expressed  is  as  clearly  implied  as  though 
it  were  expressed  in  words.  It  is  not  merely  a  prom- 
ise made  by  one  pai  ty  to  the  other,  but  it  was  an 
agreement  made  by  both  and  binding  upon  both  by 
every  principle  of  law  and  morality  applicable  to 
the  construction  of  contracts  ; "  and  this  case  is  cited 
with  approval  in  Baldwin  v.  Humphrey,  44  N.  Y. 
615,  where  the  same  principle  is  applied. 

In  the  covenant  in  this  case  the  same  words  are 
used.     The  clause  in  question  commences. 

"It  is  further  mutually  covenanted  and  agreed.'* 
What?  "that  the  defendant  shall  have  a  license" 
on  payment  of  $6,500  per  year.  To  this  covenant 
the  words  of  Mr.  Justice  Gridley  in  Richards  v. 
Edick  apply.  "  When  the  defendant  signed  the 
agreement  there  was  a  promise  to  pay  for  the  license  ; 
the  consideration  expressed  was  as  clearly  implied 
as  though  it  were  expressed  in  words." 

The  tenth  clauwse  of  the  agreement  strongly  con- 
firms the  view  that  this  construction  was  the  one 
intended  by  the  parties.  It  is  there  provided,  that 
in  the  "  event  of  the  business  of  the  company  being 
terminated  by  circumstances  over  which  the  officers 
and  directors  have  no  control,  this  contract  shall 
be  null  and  void,  and  the  license  to  use  the  inven- 
tions above  referred  to  shall  cease."     If  the  defend- 
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ant  had  the  option  to  use  the  invention  or  not  as 
it  pleased  and  was  only  obliged  to  pay  when 
it  used,  it,  the  provision  would  be  entirely  unneces- 
sary. 

I  am  of  the  opinion,  therefore,  that  the  defendant 
was  liable  to  the  plaintiff  whether  it  used  the  inven- 
tion or  not,  and  that  the  complaint  set  up  a  good 
cause  of  action. 

I  think,  therefore,  that  the  judgment  should  be 
erversed  and  judgment  ordered  for  the  plaintiff  as 
demanded  in  the  complaint. 


STEPHEN  R.   FRAZIER,  Respondent  v.  HENRY 
J.  MoGUCKIN,  Impleaded,  et  al.,  Appellant. 

Trial — Dtfencea  not  aUeged  m  the  answer  tohen  available — Lienor's  acUon 
against  ovmer,  what  provable  in  defense — Evidence. 

Where  a  trial  proceeds  upon  the  assumption  that  the  action  is  brought 
on  a  certain  cause  of  action,  which  is  not  the  cause  of  action  alleged 
in  the  complaint,  defences  applicable  to  the  causes  of  action  upon 
which  it  is  assumed  that  the  action  is  brought,  although  not  set  up 
in  the  answer,  are  provable ;  and  if  evidence  tending  to  establish 
them  is  excluded  under  objection  and  exception  it  is  cause  for  re- 
versal. 

In  an  action  brought  by  a  lienor  against  an  owner  to  recover  for 
materials  furnished  to  a  contractor  on  the  ground  that  at  the  time  of 
the  filing  of  the  notice  of  lien  there  was  a  sum  due  by  the  defendant 
owner  to  the  contractor,  the  defendant  owner  may  show  in  defence, 
that  the  contractor  had  not  completed  the  work  and  the  amount  of 
work  uncompleted,  the  cost  of  completing  the  work  and  payments 
made  to  the  contractor  on  account  of  the  contract. 

Before  Truax  and  Dugro,  JJ. 

Bedded  April  7,  1890. 

Appeal  from  judgment  entered  on  the  report  of  a 
referee.     The  facts  suflBciently  appear  in  the  opinion. 


' 
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A.  H.  &  W.  E.  Osborn,  attorneys  and  of  counsel  for 
respondent,  as  bearing  on  the  questions  considered 
in  the  opinion,  argued  : — 

I.  While  the  McGuckin- Douglas  contract  re- 
mained in  force  the  plaintiflTs  recovery  for  the  value 
or  price  of  the  materials  furnished  was  limited  only 
bv  the  amount  which  had  at  the  time  of  filino:  the 
lien  been  earned  by  the  contractor,  remaining  unpaid, 
whether  then  payable  by  the  terms  of  such  contract 
or  not.  Van  Cleef  v.  Van  Vechten,  48  Hun,  304  ; 
Wright  V.  Roberts,  43  lb.  413;  Graf  v.  Cunningham, 
109  iV^.  Y.  369;  Heckman  t\  Pinckney,  81  lb.  211. 
An  amount  had  been  in  fact  earned  and  remained 
more  than  sufficient  to  pay  all  the  liens,  and  the 
plaintiff  is  entitled  to  recover. 

II.  The  referee  was  right  in  excluding  all  evi- 
dence of  payment  to  other  parties,  and  of  the  fur- 
nishing of  material  by  other  parties  after  the  execu- 
tion of  the  release  by  Frazier  for  Douglas.  The 
defence  was  wholly  outside  of  the  issues  raised  by 
the  answer.  The  answer  did  not  set  up,  except  by 
denial,  the  failure  of  Kirchner  to  complete;  did  not 
set  up  any  finishing  by  the  owner  and  moneys  paid, 
laid  out  and  expended  on  such  finishing  after 
the  failure  by  Kirchner,  nor  that  other  parties  fur- 
nished the  material  with  the  consent  of  Kirchner  and 
of  Douglas,  and  were  paid  with  their  consent;  did 
not  set  up  a  breach  of  contract  and  damages  and 
contained  no  offset,  recoupment  or  counter-claim. 
The  defendant  relied  entirely  on  his  accord  and 
satisfaction  with  Douglas,  and  the  necessity  of  prov- 
ing payments  after  the  release  to  reduce  the  amount 
due  never  entered  his  mind  ;  plaintiff^  proved  con- 
clusively that  the  release  was  never  intended  to  and 
did  not  affect  their  rights  in  the  least.  The  proof 
offered  was  entirelv  new  matter  and  should  have 
been  pleaded.  The  answer  must  contain  a  statement 
of  any  new  matter  constituting  a  defence  to  allow 


FRAZIER  V.  McGUCKIN.  73 

AppellantB*  points. 

the  introduction  of  proof.  Code,  §  500.  The  words 
must  contain  are  imperative.  McKyring  v.  Bull,  16 
N.  Y.  297.  The  answer  must  allege  all  those  facts 
which  defendant  must  prove  to  defeat  a  recovery, 
when  the  allegations  of  the  complaint  are  admitted 
or  proved.  Catlin  v.  Gunther,  1  Duer,  253,  266  ; 
Ayrault  v.  Chamberlain,  33  Barb.  229;  Crane  v. 
Forbes,  4  E.  D.' Smith,  448;  Bliss  Code,  Vol.  1,  p.  366. 
A  defendant  cannot  give  evidence  of  new  matter  not 
stated  in  his  answer.  DiefFendorf  v.  Gage,  7  Barh. 
18  ;  Kelsey  v.  Western,  2  N.  Y.  501;  Wright  v.  Dela- 
field,  25/6.  266;  Truesdell  t?.  Sarles,  104/6.  167. 

Daniel  P.  Mahony,  attorney  and  of  counsel,  for 
appellant,  on  the  questions  considered  in  the  opinion, 
argued  : — 

I.  That  the  claim  of  a  sub-contractor  is  subject  to 
all  equities  between  the  original  contractors  is  a 
principle  too  well  established  in  the  law  of  me- 
chanics' liens  to  allow  dissent.  Carman  v,  Mclncrow, 
13  N.  Y.  70.  Denio,  J.,  page  73;  Smith  v.  Brady, 
17  lb.  172  ;  Lombard  v.  R.  R.  Co.,  55  lb.  491. 
Gboveb,  J.,  page  494  ;  Crane  v.  Genin,  50  lb.  127. 
FoLGER,  J.  pages  130-131;  Payne  v.  Wilson,  74  lb. 
348;  Kenny  v.  Apgar,  93  lb.  539;  Gibson  v.  Lenane, 
94  lb.  183  ;  Morgan  v.  Stephens,  6  Abb.  N.  C.  256; 
McDougall  V.  Nast,  5  N.  Y.  St,  Rep.  144  ;  Lind  v. 
Braender,  7  N.  Y.  Supplement,  664;  Jenks  v.  Brown, 
66  N.  Y.  629. 

II.  The  right  of  enforcement  depends  upon  the 
riorht  of  the  contractor  to  recover  in  an  action  of 
assumpsit.  Kneeland  on  Mechanics'  Liens  (2nd  ed.) 
§  60  et  seq.  In  fact,  this  right  must  be  first  aflRrm- 
atively  proven  before  sub-contractors  can  claim  the 
benefit  of  the  act.  Wait's  Actions  and  Defences, 
vol.  4,  327;  Kneeland,  §  75;  Sheffield  v.  Loeffler, 
20  State  Rep.  890;  Heckman  v.  Pinkney,    81  N.  Y. 
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211;  Graf  v.  Cunningham,  109  lb.  369  ;  Powers  v. 
City  of  Yonkers,  114  lb.  145;  Vann,  J.,  page  153; 
Foster  v.  Schneider,  19  State  Rep.  449;  Larkin  v. 
Mullen,  12  lb.  123;  Grant  v.  Vandercook,  8  Abb. 
{N.  S.)  455;  Wright  v.  Roberts,  43  Hun,  413;  Lind  v. 
Braender,  7  N.  Y.  Supp.  664  ;  Riggs  v.  Chapin, 
7  lb.  765.  The  rulings  of  the  referee  in  excluding 
evidence  were  erroneous.  The  recent  case  of  Lind 
V.  Braender  [7  N.  Y.  Supplement,  664]  decided  by 
the  general  term  of  the  Common  Pleas,  December, 
1889,  is  directly  in  point. 

By  the  Couet. — Dugro,  J. — From  the  complaint,  it 
seems,  a  recovery  is  sought  by  the  plaintiff  upon  an 
alleged  agreement,  whereby  the  defendant,  Mc- 
Guckin,  assumed  to  pay  the  plaintiffs  claim;  for, 
after  alleging  the  mutual  recission  of  the  Douglas 
contract,  under  which  the  material  was  furnished, 
the  complaint  states  that  "thereupon  the  said 
Frederick  Kirchner  was  to  assume  and  did  assume 
the  completion  of  said  buildings  under  some  arrange- 
ment between  him  and  said  Henry  J.  McGuckin  ; 
the  said  Henry  J.  McGuckin  assuming  the  payment 
of  the  balance  due  plaintiff  of  the  price  or  value 
of  the  materials  so  furnished  as  aforesaid  by  this 
plaintiff.'* 

The  cause  of  action,  which  the  referee  found  to 
have  been  established  by  the  evidence,  was  not  that 
which  is  alleged  in  the  complaint. 

The  action  seems  to  have  been  tried  upon  the 
assumption  that  it  was  brought  by  a  lienor  to 
recover  for  materials  furnished  to  a  contractor  to 
whom,  at  the  time  of  the  filing  of  the  notice  of  lien, 
there  was  a  sum  due  by  th6  defendant  owner. 

If  the  action  is  to  be  treated  as  though  it  is  such 
as  the  case  presents,  the  defendant  should  have 
been  permitted  to  show  in  defence  (although  not 
alleged  in  the  answer),  that   the  contractor  had  not 
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completed  the  work;  the  amount  of  the  work  un- 
completed; the  cost  of  completing  the  work,  and 
any  payments  made  to  the  contractor  on  account  of 
the  contract.  It  seems  evidence  relevant  to  this 
defence  was  excluded  by  the  referee.  Notably  is 
this  the  case  in  the  exclusion  of  checks  to  and  re- 
ceipts from  Frederick  Kirchner,  dated  in  September, 
1886,  and  the  sustaining  of  objections  to  the  ques- 
tions ••  Did  you  furnish  material  for  the  trim-work 
of  those  buildings  and  if  so  what  ?  "  and  other  ques- 
tions put  to  James  MacKintosh, 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Tbuax,  J.,  concurred. 


JACOB  W.  MACK,  as  Assignee,  etc.,  Appellant  v. 
ALEXANDER  V.  DAVIDSON,  Sheriff  etc., 
Respondent. 

Burlhen  of  proof  ^General  aeaiffnment,  attack  on  validiiy  of  on  the  ground  of 
an  improper  and  iUegal  preference — Unauihorized  endorsement — Trial,  can- 
duct  of  plaint^B  requests  for  a  diredion  in  his  favor ,  when  not  toaived  by 
introduction  of  further  evidence. 

Where  the  validity  of  a  general  assignmeDt  for  the  benefit  of  creditors 
\b  attacked  on  the  ground  that  the  assignors  endorsement  on  a  pre- 
ferred note  (they  being  liable  only  by  reason  of  the  endorsement)  was 
unauthorized,  the  burthen   of  proof  to  establish  that  the  endorsement 

s 

was  unauthorized  is  on  the  attacking  party,  whether  he  be  plaintiff 
or  defendant. 

Evidence  which  would  sustain  a  finding  that  the  endorsement  was  not 
shown  to  have  been  authorized  is  not  enough  to  uphold  a  verdi(;t 
invalidating  the  assignment.  To  Invalidate  the  assignment  it  must 
be  affirmatively  shown  that  the  endorsement  was  unauthorized. 

Where  at  the  close  of  defendant's  case  the  plaintiffs  counsel  moves  for 
a  direction  of  a  verdict  in  his  favor  which  motion  is  denied  and  he 
excepts  to  such  denial,  he  does  not  deprive  himself  of  the  benefit  of 
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his  exception  by  endeavoring  thix)ugh  the  introduction  of  further 
evidence  to  have  the  case  presented  to  the  jury  most  favorably  for  his 
client.* 

Before  Truax  and  Dugbo,  JJ. 

Decided  April  7,  1890. 

Appeal  from  a  judgment  entered  on  the  verdict 
of  a  jury. 

This  action  is  brought  by  the  plaintiff  as  assignee 
under  a  general  assignment  for  the  benefit  of  credi- 
tors made  by  the  firm  of  Rindskopf  Brothers  &  Co., 
against  the  defendant,  as  sheriff  of  the  city  and 
county  of  New  York,  for  the  unlawful  taking  from 
the  possession  of  plaintiff  as  such  assignee  divers 
goods  and  merchandise,  part  of  the  assigned  prop- 
erty, and  converting  the  same  to  his  own  use.  The 
defendant  justified  under  five  executions  issued  to 
him  upon  judgments  recovered  against  the  assignors, 
alleging  that  at  the  time  of  the  levy  under  such  • 
executions  the  goods  levied  on  were  the  property 
of  the  assignors,  or  that  they  had  an  interest  therein 
liable  to  levy  and  sale  under  execution,  and  also 
alleging  that  the  assignment  was  made  with  intent 
to  hinder,  delay  and  defraud  the  creditors  of  the 
assignors  of  their  claims,  debts  and  demands,  and 
that  plaintiff  had  full  notice  thereof. 

On  the  trial  the  seizure  of  the  property  was  con- 
ceded, and  also  that  at  the  time  of  the  seizure 
plaintiff  was  in  possession  thereof  under  the  assign- 
ment. It  was  also  stipulated  that  the  .value  of  the 
goods  levied  on  at  the  date  of  the  levy  was  $76,400. 
and  that  the  verdict,  if  any,  for  the  plaintiff  should 
be  for  that  sum  with  interest  from  December  8, 1884. 

The  liticration  was  as  to  whether  the  assifjnment 

Note. — This  must  bo  talten  with  the  qualification  that  such  further 
testimony  does  not  disclose  facts,  or  is  not  of  such  a  nature  as  to  re- 
quire a  submission  to  the  jury. 
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was  fraudulent  and  void.  All  the  grounds  on  which 
defendant  claimed  it  to  be  fraudulent  and  void  were 
ruled  against  him  by  the  trial  judge  except  one. 
That  one  was  as  to  a  preference  in  favor  of  one  Max 
Nathan  upon  a  note  held  by  him  for  $25,000,  made 
by  James  Thompson  &  Co.,  bearing  the  endorsement 
of  Rindskopf,  Bros.  &Co.,  after  it  had  been  previously 
endorsed  by  R.  Buchman.  At  the  close  of  his 
charge  the  judge  instructed  the  jury  as  follows :  "  if 
you  find  on  all  the  facts  of  the  case  that  it  does  not 
appear  that  Mr.  R.  Buchman  was  entitled  to  make 
the  firms  endorsement  on  the  note  in  question,  then 
you  must  find  for  the  defendant.  On  the  contrary 
if  you  find  that  he  was  authorized,  then  you  will 
find  in  favor  of  plaintiff' for  the  sum  of  $81,791.53.*' 
The  jury  rendered  a  verdict  for  defendant  ;  from  the 
judgment  entered  on  which  this  appeal  is  taken. 
The  other  facts  suflSciently  appear  in  the  opinion. 

Stem  &  Meyers  J  attorneys  and  of  counsel,  for  ap- 
pellant, in  the  questions  considered  in  the  opinion, 
argued  : — 

I.  The  court  erred  in  denying  the  plaintiff's 
motion  for  the  direction  of  a  verdict  at  the  close  of 
the  whole  case.  In  denying  that  motion  it  pro- 
ceeded on  the  doctrines  involved  in  the  following 
portion  of  its  charge  :  *'  The  burden  of  proof  in  this 
case  is  upon  the  defendant  to  show  that  the  assign- 
ment is  fraudulent,  which  is  not  to  be  presumed  in 
law  ;  but  when  they  show  the  firm  name  was  given 
in  some  matter  in  which  the  firm  was  not  interested, 
they  have  shown  enough  to  invalidate  the  assign- 
ment." *****  Such  assent  or  authority  under 
the  evidence  in  this  case  is  an  affirrpative  fact  which 
the  plaintiff"  is  to  prove  by  facts  in  the  evidence  which 
may  come  from  either  side.**  The  law  has  recently 
been  laid  down  adversely  to  this  doctrine  by  the 
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Court  of  Appeals  in  the  case  of  Bernheimer  v.  Rinds- 
kopf,  et  al.,  decided  by  the  Second  Division  in  Decem- 
ber, 1889.  That  was  an  action  brought  by  a  judg- 
ment creditor  to  set  aside  the  general  assignment  in- 
volved in  the  case  at  bar,  on  the  charge  that  the  same 
was  fraudulent.  In  that  case,  as  in  this,  the  attack- 
ing creditor  to  make  out  a  case,  relied  upon  the  pref- 
erence of  the  James  Thompson  note  above  referred 
to,  and  after  having  introduced  at  the  trial  evidence 
that  the  firm's  endorsement  was  placed  uponthe  note 
by  Buchman  for  the  accommodation  of  his  daughter, 
or  the  firm  of  James  Thompson  &  Co.,  and  that  the 
note  was  not  entered  in  the  books,  and  that  the  as- 
signor's firm  was  insolvent  when  the  note  was  en- 
dorsed, the  plaintiffs  in  that  case  rested.  The  defend- 
ant put  in  no  evidence.  After  deliberation  the  court 
dismissed  the  complaint  upon  the  merits,  which 
disposition  of  the  case  was  in  last  November  finally 
affirmed  in  the  Court  of  Appeals.  In  that  case,  as 
in  this,  the  question  of  the  burden  of  proof  was  the 
question  before  the  court. 

II.  The  introduction  of  evidence  in  rebuttal  on 
behalf  of  the  plaintiff  after  the  denial  by  the  court 
of  plaintiff's  motion  for  the  direction  of  a  verdict  did 
not  affect  the  appellant's  rights.  It  is  undoubtedly 
well  settled  that  if  the  party  having  the  burden  of 
proof  rests  his  case  without  adequate  testimony,  and 
the  court  denies  a  motion  to  dismiss,  and  the 
opposing  party  then  introduces  evidence  which 
supplies  the  defects  in  the  testimony  offered  by  the 
other  party,  the  appellate  court  will  not  sustain  the 
exception  to  the  refusal  to  dismiss,  because  on  all 
the  evidence  it  would  be  clear  that  no  injustice  had 
been  done.  But  such  is  not  this  case.  After  the 
denial  by  the  court  of  plaintiff's  motion  for  the 
direction  of  a  verdict  and  the  taking  of  an  exception 
thereto,  the  plaintiff  introduced  evidence  to  rebut 
the  two  points  which  the  court  said  alone  remained 
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to  be  explained,  namely,  first,  the  coarse  of  dealing 
between  the  assignors  and  Buchman  Bros.  &  Co. ;  and 
secondly,  the  validity  of  the  preference  of  the  James 
Thompson  &  Co.  note.  The  evidence  to  rebut  the 
first  of  these,  to  wit,  the  dealings  with  Buchman 
Bros.  &  Co.,  was  so  overwhelming  that  the  court 
took  that  question  away  from  the  jury  at  the  close 
of  the  case.  The  evidence  in  rebuttal  upon  the  sole 
remaining  question  in  the  case,  to  wit,  the  validity 
of  the  preference  of  the  James  Thompson  &  Co. 
note,  we  think  completely  disproved  the  defend- 
ant's contention  in  that  regard.  Certain  it  is  that 
the  plaintiffs  proof  in  rebuttal  supplied  no  defect  in 
the  defendant's  proof. 

Cochran  &  Clark,  attorneys,  and  W.  Bourke  Cochran 
of  counsel,  for  respondent,  on  the  questions  con- 
sidered in  the  opinion,  argued: — 

I.  The  only  question  in  the  case  having  been  sub- 
mitted to  the  jury  on  the  plaintiffs  consent,  and  the 
jury  finding  for  the  defendant,  the  judgment  should 
be  affirmed.  Ross  v.  Colby,  3  Hun,  546;  Barrett  r. 
Third  Avenue  R.  R.  Co.,  45  N.  Y.  628-632;  People 
V.  Cook,  8  lb.  67-74;  Appleby  t?.  Astor  Insurance 
Co.,  54  lb.  253-261;  Dillon  v.  Cockroft,  90  lb. 
649-650.  It  may  be  claimed  that  the  rights  of  the 
plaintiff  were  protected  by  the  request  for  a  direction 
of  verdict;  but  it  is  plain  that  this  direction  cannot 
avail  for  the  reason  that  no  particular  ground  upon 
which  such  claim  was  based  was  pointed  out  to  the 
court,  it  being  a  mere  general  motion,  and  there  were 
a  large  number  of  issues  presented  by  the  evidence 
irrespective  of  the  Thompson  &  Company  note,  involv- 
ing the  validity  of  the  assignment,  so  that  it  would 
have  been  error  for  the  court  to  have  directed  a  verdict 
at  that  stage  of  the  case.  Whether  the  application 
was  based  upon  some  technical  deficiency  in  the 
defendant's  proof,  or  whether  it  was  based,  as  no 
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doubt  will  be  claimed  here,  upon  the  fact  that  the 
defendant   had   not  produced   any   evidence  over- 
coming the  presumption  in  favor  of  the  validity  of 
the  assignment  does  not  appear,  and  the  application 
cannot  be  availed  of  for  the  further  reason  that  it 
does  not  appear  that  it  was  made  at  the  close  of  the 
defendant's   case,    or    that  it  was    made    at  any 
time  prior  to  the  charging  of  the  jury.     It  appears 
to  have  been  made,   as   far  the  record   discloses, 
in  the  middle  of  the  case,  and  therefore  cannot  avail 
for  any  purpose.     Plaintiff  waived  his  motion  for  a 
direction.     But  it  is  of  no  benefit  to  the  plaintiff  for 
another   reason   that   he  did   not   stand    upon  the 
same  ;  but,  not  being  willing  to  risk  the  decision 
of  the    court    thereon,   or  his  rights  upon  appeal, 
proceeded  to  call  witnesses  in  rebuttal,  ostensibly, 
of  course,  to  rebut  facts  which  had  been  brought  out 
by  the  defendant,  or  which  he  thought  was  necessary 
to  make  some  question  perfectly  clear  to  the  court 
and  jury.     Plaintiff  never  at  the  close  of  the  whole  case 
asked  that  a  verdict  be  directed.     It  is  clear,  there- 
fore, that  the  plaintiff,  by  putting  in  this  testimony 
in  rebuttal,  and  by  acquiescing  in  the  submission  of 
the  case  to  the  jury,  waived  any  rights  that  he  had 
arising  out  of  the  request  made  to  the  court  at  an 
earlier  stage  of  the  case,  for  a  direction.     S.  &  S. 
Plank  Road  Company  v.  Thatcher,  11  N.  Y.  102-112  ; 
Tiffany  y.  St.  John,  65  lb.  314-317  ;  Paintont?.  North- 
ern Central  R.  R.  Company,  83  lb.  7,  and  cases  cited 
above. 

II.  The  decision  of  the  Court  of  Appeals  in  the 
action  to  set  aside  the  assignment  is  not  conclusive 
here.  That  decision  is  not  conclusive  on  this  appeal, 
for  that :  1st.  The  plaintiffs  in  that  case  were  directly 
assailing  the  assignment,  and  they  stood  on  their 
own  case  alone  and  did  not  introduce  testimony. 
Here  the  defendant,  having  the  physical  possession 
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of  the  property  under  legal  process,  was  attacked 
and  put  in  testimony.  2d.  In  the  assignment  case 
the  court  made  findings  to  the  effect  that  the  pref- 
erence of  the  note  was  valid  and  binding  on  the 
firm,  and  it  also  laid  down  the  same  proposition  in 
its  opinion,  and  this  finding  was  binding  in  the  Court 
of  Appeals.  Here  the  finding  of  the  jury,  on  con- 
flicting and  different  evidence,  is  the  other  way,  and 
is  equally  binding  on  this  court.  3d.  The  evidence 
in  the  assignment  case  is  not  the  same  as  here. 
Nathan's  testimony  was  not  the  same  in  both  cases, 
and  Buchman,  who  gave  the  most  valuable  testimony 
for  the  defendant  here,  was  not  a  witness  in  the 
assignment  case  at  all.  Furthermore,  the  same  rule 
should  not  be  applied  as  to  the  finding  of  a  jury  on 
the  questions  of  this  case,  they  having  seen  the  wit- 
nesses and  different  witnesses  from  the  trial  judge, 
and  especially  as  the  issue  here  was  narrowed  to  one 
question,  whereas.  Judge  Van  Brunt  had  several 
questions,  and  was  judge  of  both  the  law  and  facts. 
4th.  The  jury  here  decided  the  question  on  disputed 
and  different  testimony  from  that  before  the  judge. 
5th.  In  this  case  there  is  evidence  that  the  firm  did 
not  authorize  the  endorsement,  thus  meetincr  the 
point  of  the  opinion  of  the  court  of  last  resort. 

III.  The  rule  laid  down  in  the  opinion  of  the 
Second  Division  of  the  Court  of  Appeals,  in  the  case 
of  Bernheimer  v.  Rindskopf ,  should  not  be  extended. 
Without  desiring  to  criticise  the  opinion  of  the  court 
in  that  case,  we  feel  that  it  has  gone  to  a  very  great 
extent,  and  it  should  not  be  applied  except  where  the 
facts  of  the  case  really  bring  it  within  its  provisions. 
The  authorities  are  very  clear  to  the  effect  that  where 
a  partner  signs  or  endorses  the  firm  name  on  a  prom- 
issory note  given  for  the  debt  of  a  third  party,  or 
the  debt  of  the  individual  partner,  in  which  the  firm 
has  no  interest  and  derives  no  benefit,  that  the  firm 
in  such  a  case  is  prima  facie  not  liable  when  the  note 
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is  in  the  hands  of  a  person  having  knowledge  of  the 
transaction.  We  cite  only  a  few  cases  on  this  sub- 
ject:  Atlantic  State  Bank  v.  Savery,  82  N.  Y.  102  ; 
Union  Nat.  Bk.  v  Underhill,  102  lb.  236  ;  Calkins  v. 
Smith,  48  lb.  614  ;  LafFerty  v.  Burr,  1st  Wend.  529  ; 
Foote  V.  Sabin,  19  Johns.lM.  Thecourt  will  observe 
that  the  complaint  in  this  case  was  dismissed  because 
of  want  of  proof  ;  there  was  no  evidence  at  all  in  the 
case  upon  the  subject  of  the  assent  or  non-assent  of 
the  other  partners.  PlaintiflTs  claimed  that  the  pref- 
erence in  the  assignment  was  not  any  evidence  as 
against  the  plaintiff  of  any  liability,  under  the  doc- 
trine of — Moore  v.  Metropolitan  National  Bank,  5o 
N.  K,  41  ;  Pringle  v.  Leverich,  97  76.,  181 ;  Edwards 
r.  Scoharie  Bank,  47  lb.  46  ;  affirmed  in  114  lb. 
620.  The  Court  of  Appeals  affirmed  that  decision, 
and  held  that  the  burden  of  proof  was  upon  the 
plaintiff  to  establish  fraud  in  the  assignment.  Cer- 
tainly, when  the  Court  of  Appeals  says  that  the 
burden  of  proof  is  upon  the  plaintiff  to  establish 
fraud  in  the  assignment,  or  fraud  in  any  case  where 
that  is  the  issue,  it  does  not  mean  that  the  fraud 
must  really  be  established  by  witnesses  called  by  the 
plaintiff ;  nor  does  it  mean  that  in  this  case  fraud  in 
the  assignment  must  be  established  by  witnesses 
called  on  behalf  of  the  defendant ;  it  simply  means 
that  before  a  recovery  can  be  had,  there  must  be  evi- 
dence in  the  case  from  which  fraud  can  be  presumed, 
or  tending  to  establish  fraud.  And  however  that 
evidence  is  obtained,  whether  by  witnesses  of  the 
plaintiff  or  that  of  the  defendant,  whether  by  direct 
or  cross-examination,  is  of  no  inateriality.  The 
court  here  left  only  the  question  of  the  Thompson 
note  to  the  jury.  We  did  not  agree  with  the  court 
in  such  disposition  of  the  ease  and  desired  other 
matters  to  be  submitted,  but  the  jury  found  upon  a 
very  careful  charge  the  issue  as  to  want  of  authority, 
in  favor  of  the  defendant.     We,  therefore,  submit 
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that  this  case  is  not  within  the  provisions  of  the 
opinion  in  the  case  of  Bernheimer  v.  Rindskopf  ;  the 
facts  and  the  proof  being  entirely  different,  and  there 
being  no  serious  error  committed  upon  the  trial,  and 
only  questions  of  law  being  presented  for  review, 
this  judgment  should  be  aflSrmed, 

By  the  Coubt. — Dugro,  J. — It  seems  that  after  the 
defendant  had  called  and  examined  several  witnesses 
the  plaintiff  moved  for  a  verdict  and  excepted  to  the 
denial  of  his  motion.  The  court  theretofore  made  a 
statement,  whereupon  witnesses  were  called  for  the 
plaintiff  in  rebuttal.  Nothing  appearing  in  the  case 
to  the  contrary  it  is  fair  to  presume  that  the  defendant 
had  rested  when  the  motion  was  made,  and  that  the 
motion  was  for  such  a  verdict  as  the  parties  had  pro- 
vided for  by  their  stipulation  theretofore  made.  The 
exception  is,  therefore,  available.  It  seems  to  have 
been  well  taken,  for  no  evidence  appears  in  the  case 
from  which  the  jury  could  infer  that  the  indorsement 
upon  the  Thompson  note  was  unauthorized.  The  evi- 
dence would  sustain  a  finding  that  the  endorsement 
was  not  shown  to  have  been  authorized,  but  this  is 
not  enough.  The  burden  was  upon  the  defendant, 
having  assailed  the  validity  of  the  assignment,  to 
show  the  endorsement  unauthorized. 

It  is  claimed  by  appellant  that  Buchman's  evi- 
dence was  sufficient  to  warrant  an  inference  that  he 
was  unauthorized  to  make  the  endorsement,  and  par- 
ticular reliance  seems  to  be  placed  on  the  fact  that 
Buchman  stated  to  Nathan,  in  response  to  the  latter's 
request  for  the  firm  endorsement,  that "  it  could  easily 
be  done,  no  doubt  of  it,"  and  after  this  sent  the  note 
to  Nathan  without  the  firm  endorsement,  and  only 
after  pressure  indorsed  the  note  as  appears  in  evi- 
dence. Whether  this  evidence  would  be  sufficient 
to  permit  an  inference  that  there  was  a  lack  of  gen- 
eral authority  it  is  unnecessary   to  determine.      It 
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would  certainly  not  warrant  an  inference  that  Buch- 
man  had  not  obtained  special  authority  to  act  as  he 
did.  Buchman's  statement  that  he  would  not  be 
sure  that  Rosenthal  was  present,  but  thought  he 
was,  on  the  occasion  when  he  claims  to  have  been 
specially  authorized  to  endorse  the  note,  falls  short 
of  evidence,  warranting  an  inference  that  Rosenthal 
was  not  present. 

The  rule  that  the  burden  of  proof  is  upon  the  at- 
tacking creditor  to  show  the  invalidity  of  the  assign- 
ment is  applicable  in  this  case  as  in  Bernheimer  v. 
Rindskopf,  116  N.  Y.  428.  That  in  the  one  case  the 
creditor  is  a  plaintiff  and  in  the  other  a  defendant  does 
affect  the  applicability  of  the  rule.  The  defence  in 
this  action  is  an  affirmative  one.  The  appellant's 
counsel  makes  a  point  as  follows  :  "  the  plaintiff  by  not 
insisting — and  standing  thereon — that  there  was  no 
evidence  which  would  justify  the  submission  of  the 
case  to  the  jury,  is  now  estopped  from  claiming  that 
there  was  no  evidence  to  justify  the  finding,"  and  refers 
to  several  cases  as  authority.  None  of  these  support 
his  proposition.  No  estoppel  arises  under  such  cir- 
cumstances. After  plaintiffs  exception  to  the  denial 
of  his  motion  for  a  verdict,  he  did  not  deprive  himself 
of  the  benefit  of  his  exception  by  endeavoring  to  have 
his  case  presented  to  the  jury  most  favorably  for  his 
client. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 


Tbuax,  J.,  concurred. 
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FEANK  W.  MILLER,  Plaintiff  v.  THE  UNION 
SWITCH  AND  SIGNAL  COMPANY,  Defendant. 

FUadmge,  adtMSsion  in,  ^eet  of— Option  to  use  qfter  a  certain  event  on  a  cer- 
tain payment,  tffed,  of  proof  qf%i8e  after  that  event — Matters  overcoming  such 
effedi  constitute  an  afirmaiiee  d^ence — Former  abjudication,  when  not  a  bar. 

Where  certain  righte  or  privileges  are  by  a  contract  to  arise  on  its  ter- 
mination, and  the  complaint  in  an  action  founded  on  such  rights  or 
privileges  alleges  the  termination  of  the  contract,  which  allegation  is 
not  denied  by  the  answer,  it  is  unnecessary  for  the  court  to  determine 
what  kind  of  a  termination  was  contemplated  by  the  contract.  The 
admiseiun  in  the  pleadings  preclude  litigation  of  that  question  on  the 
trial. 

Where  under  a  provision  of  a  contract  one  has  an  option  after  a  certain 
event  to  use  certain  inventions  of  another  upon  payment  to  that  other 
of  a  stipulated  annual  sum,  to  be  paid  quarterly,  and  there  is  proof 
tending  to  show  that  after  that  event  he  used  the  iuvention,  the  plaint- 
iff makes  out  a  prima  facie  cause  of  action  for  the  stipulated  sum.  Is 
the  defendant  claims  that  under  other  provisions  of  the  contract  he 
was  entitled  to  use  the  inventions  in  performance  of  contracts  made 
before  the  happening  of  the  event  upon  the  happening  of  which  the 
option  is  given,  that,  if  a  defence,  is  an  affirmative  one  and  must  be 
proved  by  him  to  avoid  his  prima  facie  liability. 

Where  a  contract  provides  that  one  of  the  parties  thereto  shall  be  em- 
ployed by  the  other  as  a  manager  at  a  stipulated  salary,  and  also  that 
he  shall  be  paid  for  the  use  of  certain  inventions  a  certain  annual  sum, 
payable  quarterly,  and  shall  also  receive  in  addition  to  such  a  compen- 
sation a  certain  proportion  of  net  profits,  and  provides  that  on  the 
termination  of  the  contract  the  employer  shall  have  an  option  to  use 
said  inventions  on  the  payment  of  a  certain  annual  sum,  to  be  paid 
quarterly,  a  Judgment  in  favor  of  the  employee  for  damages  for  his 
discharge  as  manager,  and  for  the  salary  and  profits  due  him  at  the 
time  of  his  discharge,  and  for  the  sum  then  due  for  the  ubc  of  the  in- 
ventions, is  not  a  bar  to  an  action  brought  under  the  option  clause 
to  recover  for  the  use  of  the  inventions  subsequent  to  the  discharge 
and  the  termination  of  the  contract  the  sum  stipulated  to  be  paid 
therefor. 

Before  Truax  and  Dugro,  JJ. 

Bedded  April  9, 1890. 
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Exceptions  ordered  to  be  heard  in  the  first  in- 
stance at  general  term. 

This  action  is  brought  under  the  eighth  clause  of 
an  aojreeinent  made  between  Charles  R.  Johnson  and 
the  Union  Switch  and  Signal  Company  (which  clause 
and  ao:reement  were  considered  in  the  case  of  Charles 
R.Johnson  against  that  company,  ante  page  59;  for  the 
agreement  and  clause  in  question  see  that  page)  to 
recover  the  quarterly  payment  for  the  use  of  the 
inventions  referred  to  in  the  clause  for  the  quarter 
ending  September  1,  1888,  which  quarterly  payment 
was  assigned  to  the  plaintiff  by  Johnson. 

Defendant  read  in  evidence  the  judgment  roll  in  an 
action  brought  by  Johnson  against  the  company. 
From  the  judgment  roll  it  appeared  that  that  action 
was  brought  to  recover  a  sum  due  under  the  con- 
tract in  question  to  Johnson  for  salary  as  manager ; 
also  for  a  sum  due  him  under  the  contract  for  royal- 
ties for  January  and  February,  1888  ;  also  for  a  sum 
due  him  on  account  of  profits  earned  by  the  com- 
pany ;  also  for  damages  for  his  discharge  on  March 
1,  1888,  as  manager,  and  that  Johnson  recovered  a 
judgment. 

The  other  facts  suflficiently  appear  in  the  opinion. 

Miller  &  Savage,  attorneys,  and  George  W.  Miller  of 
counsel,  for  plaintiff. 

Carter  Hughes  &  Cravath,  attorneys,  and  Charles  E. 
Hughes  and  John  W.  Houston  of  counsel,  for  defend- 
ant. 

By  the  Court. — Truax,  J. — The  action  was  brought 
by  the  plaintiff  as  the  assignee  of  one  Charles  R. 
Johnson,  to  recover  the  sum  of  $1,625  as  an  install- 
ment of  royalties  claimed  to  be  due  and  payable  for 
the  three  months  ending  on  the  first  day  of  Septem- 
ber, 1888,  under  a  contract  entered  into  on  the  20th 
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day  of  September,  1886,  by  the  saidJohnson  and  the 
said  defendant.  The  contract  is  set  forth  in  full  in 
the  complaint. 

It  was  provided  in  the  8th  clause  of  said  con- 
tract "  that  in  the  event  of  the  termination  of  this 
agreement,  the  said  company," — that  is,  the  defend- 
ant, *' by  reason  of  the  expenditures  that  shall  have 
been  made  during  the.continuance  of  their  agreement, 
shall  have  a  license,  not  exclusive,  to  use  all  the  in- 
ventions that  mav  have  been  used  in  carryin^r  on  the 
business  of  the  company,  on  the  payment  of  $6,500 
per  year,  said  sum  to  be  paid  quarterly." 

It  was  alleged  in  the  complaint  that  said  contract 
was  terminated  by  the  defendant  on  the  first  day  of 
March,  1888,  which  was  before  the  time  provided  in 
the  contract  for  its  termination.  This  allegation  is 
not  denied  in  the  answer,  and  therefore  it  is  not 
necessary  for  us  to  determine  what  kind  of  a  ter- 
mination of  the  contract  was  contemplated  in  the  8th 
clause  of  the  contract.  It  is  true  there  was  an  at- 
tempt to  litigate  this  question  on  the  trial,  but  a 
party  will  not  be  allowed  to  litigate  on  the  trial 
a  question  admitted  by  the  pleading. 

It  was  also  alleged  in  the  complaint  and  denied 
in  the  answer  that  the  defendant  '*  had  used  and  was, 
on  the  said  fii'st  of  March,  1888,  still  using,  tind  has 
since  that  time  still  continued  to  use,  manufacture 
and  sell  to  others  to  use"  the  inventions  referred  to  in 
the  contract  of  the  20th  day  of  September,  1886. 

It  has  been  held  by  a  general  term  of  this 
court  that  the  plaintiff  must  show,  in  order  to 
sustain  his  cause  of  action,  that  the  defendant  has 
used  since  the  termination  of  said  contract  some  of 
the  inventions  mentioned  in  the  contract  and  in  the 
complaint.  The  plaintiff  did  offer  evidence  that 
tended  to  show  such  use,  but  the  defendant  contends 
that  it  had  the  right,  during  the  countinuance  of  the 
said  contract,  to  make  contracts  for  the  delivery  and 
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sale  of  the  inventions  mentioned  in  said  contract, 
and  that  it  was  not  shown  that  such  inventions  were 
not  used  under  contracts  made  prior  to  the  termina- 
tion of  the  contract  between  plaintiflF  and  defendant. 
This  defence,  if  it  be  a  defence,  is  an  affirmative  one 
and  should  have  been  shown  by  the  defendant  affirma- 
tively on  the  trial.  It  is  also  to  be  noticed  that 
it  is  not  within  the  letter  of  the  contract. 

The  judgment  roll  offered  in  evidence  is  not  a  bar 
to  this  action.  The  plaintiffs  right  to  royalties 
began  after  the  termination  of  the  contract  and 
then  only  on  the  defendant's  using  the  inventions  men- 
tioned in  the  contract.  That  is,  the  mere  breach  of 
the  contract  did  not  give  the  plaintiffs  assignee  a 
cause  of  action  for  royalties. 

The  defendant's  exceptions  are  overruled  and 
judgment  is  ordered  for  plaintiff  on  the  verdict,  with 
costs. 

DuGBO,  J.,  concurred. 


MTRA  L.  WADSWORTH,  Respondent  v.  THE 
JEWELERS'  AND  TRADESMEN'S  COMPANY 
OF  NEW  YORK,  Appellant. 

Mutual  Inaurance  Aasociations — Beneficiary^  right  to  have  applied  to  pay- 
ment of  losSf  fund  on  hand  at  time  of  death  of  the  member  in  respect  of  whose 
deaih  the  loss  is  payable  and  if  that  be  insufficient  then  to  have  the  deficiency 
made  up  from  monies  realized  to  su^ih  fund  from  an  assessment  therefor  to 
be  made  and  paid  so  far  as  such  money  mil  go, 

'  The  certificate  of  membership  in  this  case  provided  for  the  payment 
to  plaintiff  upon  the  death  of  Elbert  E.  Wadsworth  of  the  Bum  of 
$4,000  from  the  death  fund  of  the  defendant  at  the  time  of  such  death, 
or  from  any  money  that  should  be  realized  to  the  said  fund  from  the 
next  assessment  to  be  made  as  thereinafter  set  forth,  and  also  pro- 
vided that  in  case  the  death  fund  should  be  insufficient  to  meet  exist- 
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ing  claims  by  death  an  assessment  should  be  made  on  the  members  ac- 
cording to  certain  rates  designated  therein,  and  the  net  amount  of 
such  assessment  should  go  into  the  death  fund.  Elbert  E.  Wads- 
worth  was  a  chai-ter  member,  and  he  with  others  at  the  time  of  receiv- 
ing their  certificates  of  membership  paid  what  is  variously  called 
**  first  assessment"  or  **  first  death  assessment."  The  amount  thus  paid 
less-20  per  cent  aggregated  $1,798.35  which  amount  was  on  hand  at 
the  time  of  the  death.  Elbert  E.  Wadsworth's  death  was  the  first 
death.  After  his  death  the  Secretary  of  t!io  company  sent  to  the 
members  thereof  a  notice,  headed  Mortuary  Call  Number  1,  setting 
forth  among  other  things  the  death  of  Wadsworth  aud  stating  '*  The 
amount  of  is  now  due  and  payable  within  thirty  days  from 

date  of  this  notice  in  order  to  maintain  your  certificate  in  force."  In 
each  notice  the  blank  was  filled  in  with  the  amount  assessable  on  the 
member  to  whom  it  was  addressed.  Under  this  call  there  was  realized 
to  the  death  fund  the  sum  of  $1,749.07. 

The  constitution  of  the  association  provided,  among  other  things,  aa 
follows :  '*  Article  4,  Sec.  3.  In  case  a  death  claim  is  proven  while  a 
single  assessment  is  insufficient  to  pay  the  said  claim'  In  full,  there 
sbaii  be  paid  in  full  satisfaction  of  such  claim  a  sum  pro-rata  of  the 
membership  and  benefits  in  force  at  the  time  of  the  death  of  such 
member."  "Sec.  4.  Any  member  may  pay  advance  duos  or  assess- 
ment-^ subject  to  the  approval  of  the  Executive  Committee." 

HM,  (1)  That  plaintifiT  was  entitled  to  recover  the  sum  of  $3,5^.42,  be- 
ing the  aggregate  of  the  two  sums  of  $l,7J8.3o  and  $1,749.07. 

(2)  That  the  clause  as  to  the  payment  of  a  sum  pro  rata  was  meaning* 
les.9,  or  at  the  best  vague  and  indefinite,  and  not  applicable  to  facta 
shown  by  testimony. 

Before  Sedgwick, Ch.  J.,  Freedman  and  0* Gorman,  JJ. 

Decided  May  5,  1890. 

Appeal  by  defendant  from  judgment  entered  upon 
findings  and  conclusions  of  law  made  by  a  judge 
sitting  by  consent  of  parties  without  a  jury.  The 
facts  sufficiently  appear  in  the  opinion  and  the 
head  note. 

Rudd  &  Hunt,  attorneys,  and  James  M.  Hunt  of 
counsel,  for  appellant,  argued  : — 
I.  All  organizations  incorporated  under  chap,  175 
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of  the  laws  of  1883,  as  amended  by  laws  of  1887, 
chap.  285,  raise  the  money  paid  to  the  beneficiaries 
of  deceased  members  by  means  of  assessments. 
The  majority  of  such  organizations  wait  until  a 
death  occurs  before  levying  an  assessment. to  make 
the  payment  to  the  beneficiary,  and  then  such  pay- 
ment cannot  be  made  until  the  assessment  be  levied 
and  collected.  But  if  the  assessment  should  be 
made  and  the  money  collected  before  the  death  to 
be  provided  for  occurs,  so  that  a  death  fund  should 
be  on  hand,  then  the  payment  in  a  given  case  could 
be  made  immediately  upon  receipt  of  proof  of  death. 
The  latter  plan  is  expressly  sanctioned  by  the  lan- 
guage of  the  statute,  viz  :  "  assessments  or  any  of 
them  collected,  or  to  be  collected  from  the  members 
thereof."  §  3  of  chap.  175  of  the  laws  of  1883. 
And  this  latter  plan  is  the  one  adopted  by  the  de- 
fendant, and  accordingly  each  member  upon  joining 
the  organization  was  obliged  to  pay  his  "  first  death 
assesstnent,"  in  order  that  there  might  be  a  "  death 
fund,"  from  which  payment  to  the  beneficiary  of  the 
member  w^ho  should  first  die  could  be  promptly 
made.  Under  this  plan,  it  was  obviously  necessary 
as  soon  as  a  member  died  to  levy  an  assessment  and 
place  the  proceeds  in  the  *'  death  fund  "  to  provide 
for  the  payment  which  it  would  be  necessary  to 
make  upon  the  occurrence  of  the  next  ensuing  death. 
II.  Plaintiff*  is  entitled  to  receive  only  the  proceeds 
of  the  first  assessment,  (a.)  Elbert  A.  Wads  worth 
upon  becoming  a  member  of  defendant,  agreed  that 
if  he  should  be  the  first  member  to  die,  his  bene- 
ficiary should  receive  nothing  in  addition  to  the 
amount  realized  to  the  "  death  fund  "  from  the 
"  first  death  assessment."  The  constitution  and  by- 
laws, which  constituted  a  part  of  Wadsworth's  agree- 
ment, contained  the  provision  that  if  a  death  should 
be  proven  "  while  a  single  assessment  is  insufficient " 
to  pay  same   in  full,  there  should  be  paid  "  in  full 
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satisfaction  of  such  claim  "a  certain  proportion  of 
that  assessment :  As  Mr.  Wadsworth's  death  was 
the  first  death  to  occur  among  the  members  of  defend- 
ant, the  "  single  assessment"  referred  to  in  the  above 
mentioned  section  of  the  constitution  was  the  assess- 
ment  paid  by  all  members  upon  joining  as  the  "  first 
death  assessment,"  The  only  possible  construction 
that  can  be  placed  upon  the  above  provisions  is  that 
Wadsworth;  in  making  that  contract,  agreed  that  if 
his  death  should  be  the  *•  first  death  "  to  occur  among 
the  members  of  the  defendant,  the  amoimt  his 
beneficiary  should  receive  would  bo  confined  to  the 
amount  that  should  be  in  the  '*  death  fund  "contri- 
buted by  members  upon  joining  as  "  first  death 
assessment."  As,  therefore,  Wadsworth's  death 
was  *'  the  first  death  "  to  occur  among  the  members 
of  the  defendant,  his  widow,  the  plaintifi",  is  entitled 
to  nothing  beyond  '•  the  first  death  assessment  " 
which  had  been  turned  into  and  constituted  the 
"death  fund  "at  the  time  of  Wadsworth's  death, 
(b.)  Under  the  contract  made,  only  one  full  as- 
sessment can  be  applied  to  the  payment  of  a  single 
death  claim.  Wadsw^orth  in  his  lifetime  stood  in  a 
like  position  with  every  other  member  of  the  defend- 
ant organization.  If  Wadsworth  in  his  lifetime  or  an  y 
surviving  member  of  defendant  could  successfully 
resist  an  attempt  to  levy  two  assessments  and  apply 
the  full  proceeds  thereof  to  the  payment  of  a  single 
death  claim,  then,  as  defendant  is  organized  for  the 
mutual  benefit  of  its  members,  two  full  assessments 
could  not  be  applied  to  the  payment  of  the  claim 
arising  on  Wadsworth's  death.  There  is  no  author- 
ity to  levy  and  collect  but  a  single  assessment  for 
a  single  death.  It  cannot  be  claimed  that  Wads- 
worth's agreement  was  in  any  respect  different 
from  the  agreement  of  every  other  of  defendant's 
members.  The  court  below  has  found  that  by 
that  agreement,  upon   the  death  of   a  member,  a 
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single  definite  sum  should  be  paid  by  each  mem- 
ber— i.  e.,  a  single  assessment.  The  amount  of  this 
single  assessment  is  fixed  with  definitoness  and 
precision  by  the  schedule  of  rates  of  assessment, 
which  schedule  is  carefully  set  forth  in  the  applica- 
tion  for  membership  in  the  constitution  and  by- 
laws and  upon  the  certificate  of  membership.  Ac- 
cording to  that  schedule,  had  some  other  member 
died  on  October  12,  1888  and  had  Wadsworth  lived, 
then  to  replenish  the  **  death  fund  "  so  that  the  next 
occurring  death  claim  could  be  paid,  Wadsworth 
would  have  been  called  upon  to  pay  an  assessment, 
and,  as  he  then  would  have  been  43  years  old  his 
rate  per  $1,000  would  have  been  $1.54,  and  his  ben- 
efit subscribed  for  being  $4,000,  the  amount  of  his 
assessment  to  meet  the  second  death  would  have 
been  $6.16.  In  like  manner,  the  assessment  of  each 
member  to  meet  a  death  claim  is  computed,  and  no 
Authority  can  be  found  for  levying  more  than  one 
assessment  for  one  death.  Furthermore,  section  3 
expressly  states  that  only  a  single  assessment  can 
be  applied  to  a  single  death  claim.  Nothing  which 
contradicts  or  neutralizes  the  above  provisions  is 
contained  in  section  2  of  article  5,  of  constitution 
and  by-laws.  It  should  be  noted  that  while  the  de- 
fendant was  a  young  and  small  organization  when 
Wadsworth  died,  yet  its  constitution  and  by-laws 
were  necessarily  framed  to  provide  for  the  contingen- 
cies which  would  arise  when  defendant  became  an 
older  and  larger  organization.  While  defendant 
should  remain  young  and  small,  deaths  among  the 
members  would  not  occur  so  rapidly  but  that  an 
assessment  could  be  levied  and  collected  between 
the  payment  of  one  death  claim  and  the  occurrence 
of  the  next  ensuing  death.  But  when  the  member- 
ship should  become  large,  it  required  no  prophetic 
eye  to  see  that  two  or  more  deaths  might  occur  dur- 
ing the  thirty  days  required  to  collect  an  assess- 
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ment.  Plainly  it  was  to  meet  the  requirements  of 
such  emergencies  that  the  language  found  in  section 
2  of  article  5  was  used.  Note  the  words — "a  death 
claim  or  claims."  The  same  construction  is  applica- 
ble to  the  language  of  the  certificate  of  member- 
ship. The  provision  there  is  to  pay  $4,000,  not  ab- 
solutely, but  '*  from  the  death  fund  of  the  company," 
etc.,  "or"  from  the  proceeds  of  the  next  assess- 
ment. The  word  *'  or  "  is  here  used  for  a  definite 
purpose.  Had  the  word  '*  and  "  been  used  there 
might  have  been  some  foundation  for  the  claim  that 
both  the  existinor  death  fund  and  the  next  assessment 
were  applicable  to  the  plaintiff's  claim.  But  the 
use  of  the  word  '*  or"  in  this  connection  indicates 
that  not  both,  only  one  or  the  other  is  applicable ; 
if  the  death  fund  shall  contain  a  full  assessment,  and 
no  other  death  has  occurred  demanding  payment 
therefrom,  then  the  death  fund  alone  is  applicable  ; 
but  if  the  death  of  the  given  certificate  holder  occur 
so  rapidly,  ensuing  upon  other  death  or  deaths,  that 
an  assessment  cannot  be  levied  and  collected  upon 
each  individual  death  before  the  next  occur,  then 
the  meaning  of  the  word  "  or  "  becomes  significant, 
and  recourse  can  be  had  to  the  proceeds  of  the  next 
assessment  to  be  levied  "  as  hereinafter  set  forth." 
Note  the  words  ''existing  claims  by  death."  But 
"no  claims  shall  be  otherwise  due  or  payable" 
except  from  one  or  the  other  of  the  above  described 
funds — i.  e.,  either  the  "existing  death  fund  or" 
the  proceeds  of  the  next  assessment.  There  is  no 
principle  of  law  any  better  or  more  thoroughly 
well-established  than  this  :  In  construing  a  writ- 
ten contract  such  a  construction,  if  possible,  must 
be  adopted  as  will  give  some  force  and  effect  to 
every  part  of  such  contract.  Wood  v.  Sheehan,  68 
iV.  r.  365,  368  ;  Ward  v.  Whitney.  8  lb.  442,  446  ; 
Hamilton  v.  Taylor,  18/5.  358.  Any  construction  of 
the  contract  made  between  Wads  worth  and  defend- 
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ant  which  permits  two  full  assessments  to  be  applied 
to  the  payment  of  plaintiflTs  claim,  gives  no  force  or 
effect  whatever  to  sec.  3  of  art  5,  and  the  provisions 
relative  to  the  schedule  of  assessment  rates  upon 
each  death.  But  the  construction  above  indicated 
gives  force  and  effect  to  every  part  of  the  contract, 
and  creates  repugnancy  in  no  part.  It  follows 
therefore  that  only  one  assessment  was  applicable 
to  plaintiff's  claim,  and  as  Wadsworth's  death  was 
the  '*  first  death  "  among  the  members,  the  "  first 
death  assessment "  which  made  up  the  death  fund 
at  the  time  of  his  death  was  alone  applicable  to 
the  payment  of  plaintiff's  claim  by  reason  of  his 
death.  It  should  be  noted  that  in  neither  O'Brien  v. 
The  Family  Fund,  46  Hvn,  426,  the  Darrow  case 
therein  referred  to,  nor  in  any  other  reported  case 
against  a  Mutual  Benefit  Society,  has  any  decision 
been  made  which  is  in  any  particular  at  variance 
with  the  construction  of  this  contract  herein  con- 
tended for.  The  plan  of  assessment  disclosed  in 
those  cases  contemplated  no  assessment  until  the 
actual  occurrence  of  the  death  to  be  provided  for. 
But  the  plan  under  which  the  defendant  herein 
makes  its  assessments  contemplates  the  levying  and 
collection  of  the  assessment  prior  to  the  occurrence 
of  the  death  to  be  provided  for,  so  that  there  shall 
always  be  on  hand,  except  when  the  same  is  render- 
ed impossible  by  the  two  frequent  occurrence  of 
deaths  among  its  members,  a  death  fund  from  which 
a  death  claim  may  be  paid  promptly  upon  receipt 
of  proofs  of  death. 

III.  The  plaintiff  was  entitled  to  receive  only  the 
amount  of  the  check  which  has  been  paid  to  her. 
It  should  be  borne  in  mind  that  the  defendant  is 
a  Mutual  Benefit  Society  organized  for  the  mutual 
benefit  of  all  its  members.  As  has  been  already 
shown,  during  the  earlier  existence  of  such  a  society 
there  cannot  be  members  enough  to  pay  by  assess- 
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mant  at  the  rates  adopted  by  the  society  upon  its 
organization,  death  claims  in  full  to  the  amount 
specified  in  the  certificate  issued  to  a  deceased  mem- 
ber. But  at  each  assessment  the  member  whose 
certificate  reads  $2,000  pays  only  one-half  as  much 
as  the  member  whose  certificate  reads  $4,000, 
and  only  two-fifths  as  much  as  the  member  whose 
certificate  reads  for  $5,000.  This  difference  in 
assessments  is  perfectly  equitable,  if  the  member 
paying  the  larger  assessment  should  secure  payment 
to  his  widow,  upon  his  death,  of  an  amount  propor- 
tionately larger  than  that  which  would  be  secured 
to  the  widow  of  the  member  who  pays  the  smaller 
assessment.  Unless  there  were  any  other  provision 
in  the  constitution  therefor,  while  one  assessment 
yields  to  the  death  fund  less  than  $2,000,  the  benefi- 
ciary of  a  $2,000  certificate  would  realize  as  much 
as  the  beneficiary  under  a  $5,000  certificate,  although 
the  $2,000  member  has  paid  only  two-fifths  as  much 
as  the  $5,000  member.  It  was,  therefore,  to  remove 
this  patent  inequality,  and  make,  the  benefits 
realized  while  the  society  be  small,  proportionate 
w^ith  the  amount  of  assessment  paid,  that  section  3 
of  article  5  of  the  constitution  was  adopted.  This 
section  was  much  criticised  by  the  counsel  for  the 
plaintiff  before  the  court  below,  and  perhaps  it  is 
open  to  criticism  in  that  its  meaning  is  not  expressed 
with  the  clearness  and  accuracy  which  should  and 
does  usually  distinguish  legal  documents.  But  the 
charter  members  of  this  society,  of  whom  the  de- 
ceased Wadsworth  was  one,  themselves  framed  their 
constitution  and  by-laws  without  the  aid  of  a  law- 
yer. We  submit,  however,  that  the  meaning  which 
this  section  3  of  article  5  was  intended  to  express 
is  perfectly  clear.  Certain  it  is  that  this  section 
can  have  no  other  meaning  than  that  already  out- 
lined, and  that  its  sole  purpose  was  to  remove  the 
inequitable  difference  that   would    otherwise  have 
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existed  during  the  early  days  of  the  society  betwepn 
assessments  paid  and  amounts  realized  by  benefi- 
ciaries. It  was  evidently  intended  that  the  benefi- 
ciary under  a  $2,000  certificate  whose  decedent  had 
paid  only  two-fifths  as  much  as  the  $5,000  member 
should  not  receive  just  as  much  as  the  beneficiary 
under  a  $5,000  certificate.  And  as  one  member  might 
have  had  issued  to  him  upon  application  a  certificate 
for  $2,000,  and  another  certificate  for  $3,000,  upon 
the  death  of  such  member  a  death  claim  for  $5, 
000  would  arise,  although  no  $5,000  certificate  had 
been  issued,  therefore  instead  of  saying  in  this 
section  that  the  sum  paid  should  be  according  to 
the  proportion  which  the  amount  named  in  the  certi- 
ficate of  the  deceased  member  should  bear  to  the 
amount  named  in  the  largest  certificate  issued, 
these  charter  members  used  the  expression  '*pro 
rata  of  the  membership  and  benefits  in  force," 
intending  thereby  to  include  the  total  amount  of 
benefits  in  certificates  issued  to  a  single  member. 
This  is  certainly  the  meaning,  and  the  only  mean- 
ing of  this  section  3,  as  is  alleged  in  the  sixth 
paragraph  of  the  answer  herein.  It  is  respectfully 
submitted,  therefore,  as  the  certificate  to  Mr.  Wads- 
worth  was  for  $4,000  while  benefits  for  $5,000  .had 
been  issued  to  other  members,  there  became  due 
and  payable  upon  the  death  of  Mr.  Wadsworth  only 
four-fifths  of  the  amount  in  the  death  fund  at  the 
time  of  his  death,  i.  e.  four-fifths  of  $1,798.35,  viz  : 
$1,438.68. 

S.  F.  Kneeland,  attorney  and  of  counsel,  for  re- 
spondent, argued : — 

One  of  the  points  of  contention  between  the  par- 
ties to  this  action  arises  out  of  the  construction 
which  is  to  be  placed  upon  section  3  of  article  5  of 
the  constitution,  hereinbefore  quoted,  the  defendant 
claiming  under  it  that  a  $5,000  certificate  should 
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form  the  basis  of  computation  upon  which  the  de- 
fendant should  pay  the  beneficiary,  to  wit  :  that 
the  term  "  pro  rata  of  the  membership  and  benefits," 
means  the  ratio  between  the  Mortuary  Fund  and  the 
maximum  certificate  issued  by  the  company  upon 
the  life  of  any  one  person.  The  plaintiff  contends 
that  section  3  does  not  warrant  any  such  conclusion 
or  authorizes  the  defendant  to  adopt  any  such  ar- 
bitrary basis  of  computation.  Nothing  appears  in 
the  constitution,  by-laws  or  proofs  in  this  case 
making  a  $5,000  certificate  a  basis  for  any  purpose 
or  computation.  Defendant  might  as  well  make 
$10,000  or  any  other  sum  a  basis  for  computation. 
The  burden  is  cast  upon  the  defendant  to  show  its 
authority-  for  assuming  this  arbitrary  basis.  The 
only  purpose  of  that  section,  we  assert,  is  to  limit 
the  amount  to  be  paid  in  cases  where  the  amount 
which  would  be  received  from  a  single  assessment, 
would  not  be  equal  to  the  amount  stated  in  the  cer- 
tificate, and  this,  like  all  limitations,  should  be  con- 
strued strictly  against  the  insurer  and  in  favor  of  the 
insured.  Conditions  and  provisions  in  policies  of 
insurance,  if  of  doubtful  meaning,  are  to  be  construed 
against  the  insurer.  Hoffinan  v.  Acton  F.  Ins.  Co., 
32  N.  Y.  405,  413,  414;  Breasted  v.  Farm.  Loan  & 
Trust  Co.,  4  Seld.  305  ;  61  N.  K,  Opinion,  575  ; 
Ripley  r.  Lamourk,  56  Barh.  21.  All  words,  whether 
they  be  in  deeds  or  statutes,  or  otherwise,  if  they 
be  general,  and  not  express  and  precise,  shall  be 
restrained  unto  the  fitness  of  the  matter  and  person. 
Bacon's  Laio  Maodms,  Reg.  10.  It  is  a  rule  of  law,  as 
well  as  of  ethics,  that  where  the  language  of  a 
promisor  may  be  understood  in  more  senses  than 
one  it  is  to  be  interpreted  in  the  sense  in  which  it 
was  understood  by  the  promisee.  Potter  v.  On- 
tarion  Ins,  Co.,  5  Hill,  149,  and  cited  with  approval 
in  32  N.  Y.  413.  And  this  rule  has  been  uniformly 
applied  to  conditions  and  provisions  in  policies  of 
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insurance.  Yeaton  v.  Fry,  5  Cranch,  341  ;  Pity  v. 
Royal  Ins.  Co.,  1  Burrows,  349  ;  Livingston  v.  Sickles, 
7  Hill,  255  ;  Catlin  v.  Springfield  Ins.  Co.,  1  Sum. 
434  ;  Cropper  v.  Western  Ins.  Co.,  32  Penn.  St  351. 
The  ambiguity  of  the  words  ''pro  rata  of  the  mem- 
bership and  benefits  in  force  at  the  time  of  the  death 
of  such  member  "  is  such  as  to  render  the  section 
referred  to  entirely  unintelligible,  and  furnishes  no 
definite  mode  of  ascertaining  what  sum  shall  be 
paid  in  case  the  death  claim  is  proven  while  a  single 
assessment  is  insufficient  to  pay  the  claim  in  full, 
while  section  1  of  article  5  provides  that  the  amount 
of  the  assessment  to  pay  death  claims,  and  the  con- 
dition of  the  payment  of  the  same  shall  be  stated  in 
the  certificate  of  membership. 

The  most  favorable  construction  to  the  defendant 
that  can  be  placed  upon  section  3  of  article  5  would 
be  to  construe  the  words  ''pro  rata  "  to  be  equivalent 
to  the  word  "  average  "  and  if  this  shall  be  adopted 
then  this  section,  standing  by  itself,  would  be  con- 
strued to  mean  that  the  sum  to  be  paid  should  be 
the  average  of  the  benefits  in  force  at  the  time  of 
the  death  of  the  member,  or,  in  other  words,  the 
ratio  between  the  number  of  certificates  in  force 
and  their  aggregate  amount.  The  defendant,  how- 
ever, cannot  limit  the  amount  payable  under  its 
construction,  as  it  has  not  shown  the  number  of  the 
membership  or  the  amount  of  the  aggregate  benefits 
in  this  company,  which  it  would  be  required  to  do 
as  a  part  of  a  defence  restricting  our  claim  to  less 
than  the  amount  named  in  the  policy.  If,  as  plaint- 
iff contends,  section  3  shall  be  disregarded  and  art- 
icle 5  sections  1  and  2  and  3,  and  the  certificate  of 
membership  furnish  the  true  guide  by  which  the 
amount  of  the  death  loss  to  be  paid,  is  to  be  deter- 
mined, the  constitution  and  certificate  contemplates 
the  payment  in  full  of  the  amount  specified  in  the 
certificate  itself.    .  The  court  can  see  that  the  mate- 
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rial  sections,  if  the  views  are  to  be  adopted,  are  sec- 
tions 1  and  3  of  article  5,  section  1,  providing  that 
the  board  shall  determine  the  amount  necessary  to 
pay  the  death  claim,  and  the  conditions  of  payment  of 
same,  which  shall  be  stated  in  the  certificate  of 
membership  ;  section  2,  providing  *'  that  when  the 
Mortuary  Fund  is  insufficient  to  meet  the  death 
claim,  the  Board  of  Directors  shall  levy  an  assess- 
ment for  such  sum  as  the  Executive  Committee  shall 
deem  sufficient  to  pay  such  claim,"  and  further  pro- 
viding that  the  assessment  shall  be  apportioned 
among  the  members,  according  to  the  "  rates  spec- 
ified* in  the  certificate  of  membership,  and  that  the 
net  amount  received  from  the  assessment,  less  20 
per  cent,  for  the  Reserve  Fund,  shall  go  into  the  Mor- 
tuary Fund,  for  the  payment  of  the  death  claims." 
The  well  established  rule  applicable  to  the  construc- 
tion of  the  statutes  should  be  applied  in  this  case." 
We  must  read  the  constitution  as  a  whole,  and  if  it 
cannot  be  harmonious,  the  inharmonious  portion 
must  be  rejected,  so  that  the  constitution  may  exist, 
unless  the  rejection  of  this  inharmonious  portion 
will  entirely  defeat  the  purpose  in  view.  We  claim 
that  the  rejection  of  section  3,  article  5  would  in  no 
manner  defeat  the  purpose  in  view  as  expressed  by 
the  sections  heretofore  quoted  and  the  certificate  of 
membership  itself.  Upon  the  construction  and  rules 
applicable  thereto  we  call  the  attention  of  the  court 
to  the  following  authorities  :  Where  the  ambiguity 
of  the  language  is  apparent  the  construction  is  to  be 
that  most  favorable  to  the  insured.  10  N.  H.  305  ; 
Pelly  V.  The  Royal  Ex.  Ass.  Co.,  1st  Burr,  341-348  ; 
Blackett  v.  The  Royal  Ex.  Ass.  Co.,  2  Cramp  &  Jar. 
244  ;  Yeaton  v.  Fry,  5  Cranch,  355  ;  Palmer  v.  War- 
den, 1st  Story,  8G0.  Niblack  on  Mutual  Benefit  Socie- 
fies,p.  206;  N.  W.  Mutual,  etc.,  v.  Hazelett,  105/nrf. 
212  ;  Burkhard  v.  Travellers'  Ins.  Co.,  102  Penn.  St., 
262. 
This  certificate  itself  is  a  contract  upon  its  face 
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to  pay  $4,000,  and  if  the  mortuary  fund  is  in- 
suflBcient  to  pay  such  sum  then  to  add  to  it  for  such 
purpose,  all  moneys  realized  to  the  fund  from  the  next 
assessment,  less  20  per  cent,  for  the  reserve  fund  as 
hereinbefore  set  forth.  Prom  this  statement  of  law 
and  facts  we  submit  (a)  That  the  plaintiff  was  en- 
titled to  payment  of  her  claim  in  full.  That  it  was 
the  duty  of  the  defendant  through  its  directors  to 
assess  a  sum  sufficient  with  the  amount  on  hand  in 
the  mortuary  fund  to  answer  that  purpose,  and  on 
their  refusal  so  to  do  the  defendant  was  liable  in 
damages  as  for  a  breach  of  contract  in  the  entire 
amount  insured.  Fitzgerald  t\  Equitable  Res.  Fund, 
etc.,  N.  Y.  Supplement  ofJuly25th,  1889,  p.  837  ;  Free- 
man V.  Society,  42  Hun,  252.  (6)  In  case  the  court 
had  decided  the  above  theory  to  be  incorrect  then  the 
defendant  was  manifestly  liable  to  pay  the  amount 
then  in  the  mortuary  fund,  which  was  $3,547,42. 
The  defendant  attempted  to  controvert  this  by  two 
propositions,  each  of  which  was  untenable,  to  wit : 
(1)  That  the  assessment  in  this  case  was  made  before 
his  death  by  requiring  each  member  as  they  joined 
to  pay  a  certain  sum  to  start  a  mortuary  fund  which 
by  the  receipt  given  was  designated  a  first  death 
assessment.  This  being  a  first  death  (there  is  no 
proof  to  that  effect)  no  further  assessment  could  be 
made.  We  answered  this  as  follows  :  The  voluntary 
contribution,  however  designated,  formed  when  made 
the  nucleus  of  the  "  Mortuary  Fund  "  in  existence 
at  the  time  of  Wadsworth's  death.  This  beinor  in- 
sufficient  to  pay  the  claim,  the  policy  says  that 
•'  the  next  assessment,"  after  his  death  shall  also  go 
into  that  fund  and  be  applicable  to  the  payment  of 
the  claim.  In  this  connection  the  notice  of  assess- 
ment on  Hccount  of  this  death  is  a  material  factor. 
It  is  termed  '*  Mortuary  call  No.  1  "  and  is  issued 
as  stated  for  the  reason  "  that  proofs  of  death  of  the 
following  named  member  (Wadsworth)  having  been 
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tilis  day  received  and  found  satisfactory,  the  Exe- 
cutive Committee  has  ordered  a  Mortuary  call  on  all 
who  were  members  on  October  12th  inst."  (2)  The 
remaining  claim  by  the  defence  was  that  if  the  new 
assessment  applies  to  this  claim  it  must  be  taken  in 
fall  payment,  leaving  the  previous  mortuary  fund 
intact.  To  this  we  say  the  policy  also  provides 
that  this  next  assessment  shall  *'  be  made  as  here- 
inafter set  forth,"  then  follows  a  provision  in  subdi- 
vision 1  that  where  *•  the  death  fund  is  insuflScient 
to  meet  existing  claims  by  death  an  assessment  shall 
be  made  and  the  amount  thereof  less  twenty  per 
cent.*'  shall  go  " — not  to  the  sole  payment  of  the 
claim  but — *'  into  the  death  fund."  It  is  nonsensical 
to  claim  that  after  it  has  got  in  there  it  must  be 
immediately  separated  from  the  rest  of  the  fund  and 
applied  to  the  exclusion  of  the  balance  as  the  only 
payment  upon  the  death  claim  in  question.  The 
clear  intent  and  meaning  of  the  constitution  and 
policy  of  insurance,  taken  together  is,  that  the 
amount  stated  shall  be  paid  in  full  from  the  death 
fund  and  if  that  is  not  sufficient  at  the  time  of  the 
death  it  shall  be  augmented  for  that  purpose  by  a  new 
assessment.  The  word  "or  " as  used  in  the  policy 
simply  refers  to  this  contingency  and  cannot  be 
construed  to  limit  the  otherwise  necessary  effect  of 
the  constitution  and  agreement  of  insurance. 

It  is  a  well-settled  rule  of  law  that  **  the  apparent 
intention,  as  collected  from  the  whole  instrument 
must  always  control  particular  expressions"  and 
that  for  this  purpose  the  word  *'  or  "  may  be  con- 
strued as  meaning  '* and  "and  vice  versa,  lloome 
V.  Phillip,  24  N.  Y.  463  ;  People  v^  Van  Rensselaer, 
8  Barb.  189  ;  Van  Vechton  v.  Pearson,  5  Paige,  512  ; 
Miller  v.  Philip,  5  lb.  573  ;  Jackson  v.  Topping,  1 
Wend.  388.  Under  this  rule  the  term  *'  $4,000  from 
the  death  fund  of  the  company,  at  the  said  death, 
or  from  any  moneys  that  shall  be  realized  to  said 
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fund  from  the  next  assessment,"  may  be  construed 
to  mean  " and"  from  anj'-  moneys,  etc.  The  promise 
in  either  event  under  this  section,  is  to  pay  $4,000 
without  deduction. 

By  the  Court. — Sedgwick,  Ch.  J. — The  defendant 
was  a  mutual  company  constituted  to  make  insur- 
ances upon  thelives  of  such  persons  as  should  become 
members.  They  issued  a  certificate  of  membership 
to  the  husband  of  the  plaintiff;  which  declared  that 
within  sixty  days  after  the  receipt  of  satisfactory  evi- 
dence of  the  death,  etc,  '*  there  shall  be  payable  to 
Myra  L.  Wads  worth  *  *  $4,000  from  the  death 
fund  of  the  company  at  the  time  of  said  death  or  from 
any  moneys  that  shall  be  realized  to  the  said  fund 
from  the  next  assessment  to  be  made  as  hereinafter 
set  forth,  and  no  claim  shall  be  otherwise  due  or  pay- 
able except  from  the  Reserve  Fund  as  hereinafter 
provided. 

I  see  no  reason  to  doubt  that  a  claim  was  entitled 
to  be  satisfied  out  of  the  death  fund  existin*?  at  the 
time  of  death,  and  if  that  death  fund  did  not  satisfy 
the  claim,  tho  part  not  satisfied  was  to  be  paid  as  far 
as  possible  out  of  the  fund  to  be  made  by  the  collec- 
tions from  assessments  after  the  death. 

The  certificate  provided  if  the  death  fund  is  insuf- 
ficient to  meet  existing  claims  by  death,  an  assess- 
ment shall  then  be  made  upon  every  member  whose 
certificate  is  in  force  at  the  date  of  the  death  last  as- 
sessed .for,  and  the  net  amount  received  from  such 
assessment,  (less  20  per  cent  to  be  set  apart  from  the 
reserve  fund)  as  provided  in  the  constitution  and  by 
laws  of  said  company,  shall  go  into  the  death  fund. 

Section  2  of  article  5  of  the  constitution,  and 
which  regulated  assessments,  was  whenever  the  Mort- 
uary Fund  is  insufficient  to  meet  a  death  claim  or 
claims,  the  Board  of  Directors  shall  cause  to  be  made 
upon  the  members,  etc.,  an  assessment  for  such  a  sum 


WADSWORTH  r.  JEWELERS'  &  TRADESMEN'S  Ca        J  03 
Opinion  of  the  CJourt,  by  Sedgwick,  Gh.  J. 

as  may  be  by  the  executive  committee  deemed  suflS- 
cient  to  pay  such  claim  or  claims,  the  same  to  bft 
apportioned  among  the  members  according  to  the  age 
of  each  member  and  at  the  rate  specified  in  the  cer- 
tificate of  members,  etc. 

It  seems  to  be  plain  that  any  valid  claim  was  to 
be  satisfied  not  from  a  single  fund  but  from  the  death 
fund  on  hand  at  the  time  of  the  death,  and  if  that 
were  insuflScient  then  from  the  amounts  of  col- 
lections of  assessments  made  to  increase  the  first 
fund.  The  result  would  be  that  there  would  be  a 
single  fund  called  the  death  fund.  As  there  was  no 
provision  for  the  company  creating  a  death  fund  ex- 
cept by  assessments  to  be  made  to  meet  death  claims, 
the  consequence  would  be,  that  there  would  be  no 
death  fund  until  after  the  first  death,  and  the  first 
claim  would  have  no  death  fund  on  hand  to  resort  to. 
Evidently  this  would  be  an  injustice  to  the  first  death 
claim  which  should  have  a  right  to  resort  to  a  death 
fund  on  hand  as  the  other  members  would  have.  So, 
without  authority  from  the  by-laws  or  constitution, 
but  by  the  assent  of  persons  as  they  become  mem- 
bers, the  company  required  each  person  proposing  to 
become  a  member  to  pay  a  certain  sum  under  what 
they  called  a  first  death  assessment.  In  this  in- 
stance the  member  paid  what  is  called  in  a  receipt 
given  to  him  *'  first  death  assessment,  $6.  "  If  it  be 
considered  that  such  an  assessment  was  not  of  a 
kind  to  be  made  under  the  articles  of  the  constitution, 
certificate  of  membership  or  the  by-laws,  and  the 
testimonv  leavinor  to  inference  what  was  the  oricrin 
and  purpose  of  the  so  called  first  death  assessment, 
it  must  be  inferred  that  the  assessment  was  made  to 
create  a  fund  or  death  fund  that  should  be  in  exist- 
ence at  the  time  of  the  first  death,  and  the  obligation 
of  the  company  would  be  to  treat  the  collections  so 
to  be  made  as  constituting  the  death  fund  at  the  time 
of  the  first  death.    It  was  the  rif]:ht  of  the  first  claim- 


104       WADSWOUTH  V.  JEWELERS'  &  TRADESMEXS'  CO. 

Opinion  of  tlie  Court,  by  SsDawicK,  Cli.  J. 


ant,  by  the  terms  of  the  policy,  to  have  that  death 
fund  if  not  suflScient  to  pay  the  claim,  increased  by 
an  assessment  to  be  made.  A  provision  of  the  certifi- 
cate that  has  ab'oady  been  cited,  is  that  the  collec- 
tions of  the  assessment  shall  go  into  the  death  fund. 

In  this  case,  the  claim  was  the  first  death  claim. 
At  the  time  of  the  death  there  was  on  hand  collec- 
tions from  the  assessments  made  before  the  death. 
This  was  the  death-fund.  The  company  made 
assessments  afterwards  to  meet  the  claim.  The 
assessments  were  specifically  made,  as  appears  by 
the  notice,  to  meet  the  claim  of  the  plaintiff,  because 
it  declares  that  proof  of  the  death  of  the  following 
named  member  having  been  this  dav  received  and 
found  satisfactory,  a  mortuary  call  is  made,  and 
then  the  name  given  was  Elbert  E.  Wadsworth,  who 
took  the  certificate  of  membership  in  this  case.  I  am 
of  opinion  that  the  learned  judge  below  was  right  in 
holding  that  the  claim  was  not  satisfied  by  paying 
the  amount  of  the  death  fund  on  hand  at  the  time  of 
the  death,  and  that  the  funds  that  came  from  the 
assessments  made  to  meet  that  claim  should  be 
appropriated  to  the  full  satisfaction  of  the  claim. 

An  argument  was  made  that  the  plaintiff  was  en- 
titled to  receive,  less  than  the  plaintiff's  claim,  under 
the  provisions  of  section  3,  article  5,  of  the  con- 
stitution. That  section  was,  that  in  case  a  death 
claim  is  proven  while  a  single  assessment  is  insuffi- 
cient to  pay  the  said  claim,  there  shall  be  paid  in 
full  satisfaction  of  such  claim,  a  sum  pro-rata  of  the 
membership  and  benefits  in  force  at  the  time  of  the 
death  of  such  membership.  These  expressions  have 
to  my  mind  no  meaning  and  are  at  the  best  vague 
and  indefinite  and  not  applicable  to  facts  shown  by 
testimony.  The  terms  of  the  contract,  if  there  be 
inconsistency,  should  control. 

The  judgment  is  affirmed  with  costs. 

Feeedman  and  O'Gorman,  JJ.,  concurred. 
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GEORGE  SCHUCHMAN,  Respondent  v.  SOLON 
WINTERBOTTOM,  et  al.,  Appellants. 

Contract  to  mantrfcLciure,  tchen  non-conformity  to  the  cojUract  affords  no  cfe- 
fence  to  contract  price,  or  ground  for  damages — Immaterial  evidence,  exclu- 
sion of  questions  tending  to  eUcU,  not  error. 

Where  articles  manufactured  under  a  contract  are  delivered  to  and  re- 
ceived and  used  by  the  party  for  whom  they  are  manufactured  and 
no  return  or  offer  to  return  is  made,  they  being  of  such  a  character  as 
to  be  capable  of  being  returned,  the  conclusion  is  that  they  were  ac- 
cepted as  manufactured  in  accordance  with  the  contract,  and  the  party 
receiving  them  is  concluded  from  claiming  they  do  not  conform  to  tlie 
contract  and  is  liable  for  the  contract  price  and  is  not  entitled  to  any 
damages  for  a  claimed  non-conformity.  The  court  deemed  it  unneces- 
sary to  consider  as  to  a  qualiflcatiou  to  thid  rule,  that  where  the  defect 
complained  of  is  not  discoverable  until  after  use  or  close  inspection,  a 
retention  without  complaint  after  the  lapse  of  a  reasonable  time  in 
which  to  discover  the  defect  must  occur  before  an  acceptance  aB  in 
conformity  with  the  contract  will  be  presumed,  because  the  proof 
showed  that  one  of  the  defendants  had  full  knowledge  of  what  was 
claimed  to  be  defect  before  the  delivery  of  the  articles. 

To  sustain  a  counterclaim  for  51  days  delay  in  delivery,  defendants  put 
in  evidence  their  books  containing  entries  of  the  actual  delivery ;  con- 
nected with  these  entries  were  blue  linos ;  a  witness  testified  that  the 
entries  were  made  long  before  the  blue  lines.  Held,  that  it  was  imma- 
terial to  ascertain  from  the  witness  what  the  meaning  of  the  blue 
marks  was. 

Before,  Sedgwick,  Ch.  J.,  Preedman  and  O'Gorman,  JJ. 

Decided  May  5,  1890. 

Appeal  by  defendants  from  judgment  entered  upon 
the  verdict  of  a  jury.  The  facts  sufficiently  appear 
in  the  opinion. 
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Hays  &  Greenhaum,  attorneys,  and  Samuel  Green- 
haum  of  counsel,  for  appellants,  argued: — 

I.  One  of  the  principal  points  relied  upon  by  the 
defendants  was  the  fact  that  the  vans  were  not  de- 
livered on  time,  and  in  view  of  the  clause  fixing  the 
damages  per  diem,  it  was  of  great  importance  to  the 
defendants  to  show  precisely  when  the  vans  were 
delivered  respectively.  The  defendants'  warehouse 
had  been  entirely  destroyed  by  a  conflagration  and 
it  was  of  the  utmost  importance  that  the  vans  should 
be  gotten  out  as  quickly  as  possible.  It  was  upon 
the  express  understanding  that  the  plaintiff  would 
build  the  vans  quicker  than  anybody  else  that  the 
contract  was  given  to  him,  and  the  forfeiture  clause 
was  accordingly  inserted.  The  defendants  had 
shown  that  as  soon  as  a  van  was  received  a  memo- 
randum of  it  was  made  by  the  person  receiving  it  at 
the  establishment  of  defendants  in  a  book  which 
was  in  the  nature  of  a  blotter.  Various  witnesses 
wore  examined  with  respect  to  the  receipt  of  the 
vans  by  the  defendants,  and  they  testified  to  the  re- 
ceipt of  the  vans  upon  certain  dates  from  the  blotter 
in  question.  Upon  cross-examination  of  one  of  these 
witnesses,  Van  Benschoten,  the  plaintiffs  counsel, 
asked  the  witness  as  to  whether  one  of  the  entries 
testified  to  by  him  was  put  in  before  certain  blue 
lines  which  appeared  upon  the  book  were  written  or 
drawn  upon  the  page,  to  which  the  witness  answered 
that  the  entry  was  written  in,  before  the  blue  lines 
were  drawn,  and  that  the  blue  lines  were  written 
across  there  long  after.  Referring  to  another  entry 
( that  of  September  6th,  plaintiff  s  counsel,  on  cross- 
cxanaination,  asked  whether  that. entry  was  not  writ- 
ton  in,  since  that  date,  to  which  witness  testified 
that  it  was  not.  Counsel  for  defendants  then  asked 
witness  to  make  an  explanation  in  reference  to  the 
blue  crosses,  and  to  explain  what  the  blue  crosses 
thereon  shown  indicated.     To  this  question  plaintiff 
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objected,  and,  the  question  being  excluded,  defend- 
ants' counsel  duly  excepted.  Defendants  also,  upon 
examining  Eugene  A.  Furber,  who  is  the  cashier  of 
the  defendants,  and  who  also  made  entries  in  the  blot- 
ter, asked  what  the  meaning  of  the  blue  checks  ap- 
pearing opposite  these  entries  was,  and  the  question 
being  objected  to  by  the  plaintiff,  the  objection  was 
sustained  and  the  defendants  excepted.  Defendants 
then  sought  to  explain  what  their  object  was  in  show- 
ing these  entries,  and  the  court  would  not  permit  de- 
fendants* counsel  to  state  what  the  object  was,  to 
which  the  defendants  duly  excepted.  Defendants 
then  sought  to  show  by  this  witness  the  practice  as 
to  whether  any  charge  is  made  in  the  ledger  of  an 
entry  of  the  characterreferred  to,  to  which  the  plaint- 
iff objected,  the  objection  being  sustained,  and  the 
defendants  duly  excepted.  It  thus  appears  that  the 
plaintiff  was  enabled  to  give  the  jury  the  impression 
that  the  entries  testified  to  as  having  been  made  were 
as  a  matter  of  fact  made  at  some  subsequent  time, 
and  the  defendants  were  not  permitted  to  explain  the 
meaning  of  the  checks  in  blue  lead  pencil,  which 
gave  the  suspicious  character  to  the  entries  referred 
to.  It  is  respectively  submitted  that  such  a  ruling 
ing  by  the  learned  trial  judge  was  error  and  the 
court  is  referred  to  the  case  of  Harrison  v.  Kulke, 
(38  Super.  CI.  399).  From  the  foregoing  fact  it  is 
evident  that  an  explanation  of  the  blue  marks  was 
very  important  to  defendants,  and  it  seems  to  be 
clear  that  the  learned  trial  judge  was  in  error  in 
excluding  any  evidence  tending  to  explain  the  mean- 
ing of  these'  blue  marks. 

II.  At  the  conclusion  of  the  judge's  charge  de- 
fendants' counsel  requested  that  the  judge  charge 
the  jury  that  it  was  the  duty  of  the  plaintiff  to  show 
that  he  substantially  complied  with  the  terms  of  the 
ao^reement  as  to  the  manner  of  construction  and 
materials  to  be  used,  and  that  the  plaintiff  cannot 
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recover  unless  the  inferior  character  of  construction 
or  materials  could  have  by  ordinary  diligence  been 
discovered  by  defendants.  The  court  refused  so  to 
charge  and  the  defendants  duly  excepted.  Defend- 
ants' counsel  made  a  further  request  to  charge,  show- 
ing that  it  was  a  condition  precedent  on  the  part  of 
the  plaintiff  to  maintain  his  action  to  prove  perfor- 
mance of  his  contract,  and  this  was  refused,  and  the 
defendants  excepted.  It  is  respectfully  submitted 
that  the  learned  trial  judge  erred  in  his  refusal  to 
charge  as  requested.  It  is  a  well  settled  rule  of 
law  in  this  state  that  where  performance  is  made  a 
condition  precedent,  performance  must  be  shown  to 
entitle  the  party  to  recover.  Smith  v.  Brady,  17  N. 
y.  173  ;  Philip^  v.  Gallant.  65  lb.  264.  When  the 
builder  has  in  good  faith  intended  to  comply  and  has 
substantially  complied  with  the  contract,  although 
there  may  be  slight  defects  caused  by  inadvertance 
or  intentional  omission,  he  may  recover  the  contract 
priceless  damage  on  account  of  such  defects.  John- 
ston V.  De  Peyster,  50  A^.  Y.  666  ;  Glacius  r.  Black, 
50  lb.  145  ;  Philip  v.  Gallant,  62  lb.  264  ;  Nolan 
V.  Whitney,  87  lb.  649.  Instead  of  this  the  court 
even  refused  to  charge  the  jury  that  the  plaint- 
iff must'  show  a  substantial  compliance  and  evi- 
dently confused  the  case,  as  heretofore  shown, 
with  the  case  of  the  breach  of  warranty  upon  the 
sale  of  chattels  under  the  rule  laid  down  in  the  case 
of  White  t;.  Miller,  71  N.  Y.  118.  It  may  also  be 
said  that  the  defendants  were  not  even  given  the 
benefit  of  the  rule  which  the  learned  Justice  said 
was  the  rule  applicable  to  the  case,  on  the  ground  that 
the  defendants  had  not  shown  how  much  less  the 
vans  were  worth  in  the  condition  as  delivered 
from  what  they  would  have  been  worth  if  they  had 
been  delivered  as  agreed  upon.  It  is  respectfully 
insisted  that  the  learned  Justice  was  in  error  in  this 
respect.     It  had  been  shown  that  there  was  a  dif- 
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erence  in  value  between  the  paneling  used  and  that 
which  should  have  been  used  which  alone  amounted 
to  $162,50.  There  was  thus  specific  evidence  of  the 
difference  of  value.  This  fact  alone  would  be  sufii- 
cient  to  show  the  learned  trial  judge  did  not  give 
the  defendants  even  the  benefit  of  the  rule  which 
he  had  in  mind  as  applicable  to  the  case. 

John  P.  Schuckman,  attorney  and  of  counsel,  for 
respondent,  on  the  questions  considered  in  the  opin- 
ion, argued: — 

I.  The  acceptance  of  the  vendee  of  articles  manu- 
factured for  him  under  an  executory  contract,  after 
an  opportunity  to  examine  them,  estops  him  from 
thereafter  claiming  damages  for  any  visible  or  dis- 
cernible defects  and  imperfections,  whether  discov- 
ered or  not.  Studer  v.  Bleistein,  115  N.  Y.  316,  319. 
Defendants  had  ample  opportunity  for  a  whole  year 
to  examine  the  vans  and  having  made  no  objection 
thereto,  they  are  estopped  from  making  any  claim 
for  damages.  Hopkins  v.  Appleby,  1  Stark,  388  ;  Day 
V.  Pool,  52  N.  Y.  416,  420 ;  Pierson  v.  Crooks,  115  lb. 
539,  547. 

II.  The  exceptions  to  the  rejection  of  evidence 
were  mostly  all  obviated  by  allowing  the  evidence  to 
go  in  on  modified  questions. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  a  balance  of  moneys  to  be  paid  to  plaintiff^  by 
defendants  under  the  provision  of  a  contract.  The 
contract  was  that  the  plaintiff^  should  build  certain 
vans  and  deliver  them  to  defendants,  for  which  the 
defendants  were  to  pay  certain  sums.  The  defence 
was  that  the  vans  were  not  made  in  the  manner  pro- 
vided by  the  contract.  The  respect  in  which  they 
were  claimed  not  to  be  in  accordance  with  the  con- 
tract was  that  the  panels  of  the  vans  were  not  suffi- 
.ciently  thick  or  as  thick  as  panels  were  ordinarily 
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made  for  vans  of  such  a  size.  And  on  this  ground  the 
defendants  claimed  that  the  plaintiff  had  not  shown 
performance  on  his  part. 

The  testimony  showed  beyond  doubt  that  the 
defendants  had  received  the  vans  and  had  used  them 
for  a  long  time,  and  that  they  were  still  used  with- 
out any  return  or  offer  to  return.  The  conclusion 
from  the  testimony  was  that  the  defendants  had  ac- 
cepted the  vans,  as  built  in  accordance  with  the 
contract.  Part  of  the  testimony  on  this  subject 
were  certain  entries  in  the  defendants'  books  in  their 
business  which  were  statements  of  the  time  when 
the  vans  were  received.  On  the  books,  near  these 
entries,  were  blue  marks  like  checks.  A  witness 
who  had  made  the  entries  was  asked  on  behalf  of 
defendants  to  explain  these  marks.  The  form  of  these 
questions  was  irregular  and  the  overruling  of  them 
by  the  court  was  correct  for  that  reason.  But  if  the 
testimony,  in  explanation  of  which  the  questions 
were  asked,  was  stricken  from  the  case,  the  remainder 
of  the  evidence  showed  that  the  vans  had  been  ac- 
cepted without  any  claim  by  defendants  that  they 
did  not  fulfil  the  contract.  Under  these  circum- 
stances the  plaintiff  was  entitled  to  payment  of  the 
contract  price.  Reed  v.  Randall,  29  N.  Y.  358 ;  Studer 
V.  Bleisten,  115  lb.  325  ;  Pierson  v.  Crook,  lb.  547. 

It  is  argued  that  this  result  is  not  a  proper  one 
here  because  the  defect  of  which  defendants  com- 
plain was  latent  and  not  discoverable  by  a  reason- 
able degree  of  observation  at  the  time  of  the  receipt 
of  the  vans  or  durin^r  a  lon^:  time  after.  I  do  not 
think  it  is  necessary  to  examine  the  law  of  the  con- 
ditions claimed  to  exist,  because  it  is  in  evidence 
from  one  of  the  defendants,  that  before  the  vans  were 
completed  he  had  observed  the  manner  in  which 
they  were  built  and  specifically  the  thickness  and 
construction  of  the  panels.  That  witness  had  been 
at  plaintiff's  shop  during  the  work.     He  was  there 
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every  few  days.  He  took  charge  of  them  person- 
ally. He  made  several  complaints.  He  attended 
to  the  outside.  He  told  the  plaintiff  that  the  panels 
ought  to  be  put  in  lengthwise  instead  of  up  and 
down.  *'  Q.  In  other  words,  the  grain  instead  of  run- 
ning up  and  down  should  run  lengthwise.  A.  Yes, 
sir,  the  panels  should  be  made  in  one  piece."  It  is 
clear  that  the  defendants  retained  the  vans  knowing 
the  condition  of  the  panels  and  their  size. 

The  defendants  could  not  assert  that  the  vans 
were  not  in  accordance  with  the  contract,  after  the 
acceptance  with  knowledge  of  the  facts,  and  were  not 
entitled  to  any  damages  on  account  of  the  condition 
of  the  panels.    • 

It  is  claimed  that  it  was  error  not  to  allow  a 
witness  who  made  the  blue  marks,  that  have  been 
already  referred  to,  to  explain  their  meaning.  The 
defendants  for  the  purpose  of  establishing  that  they 
were  entitled  to  an  allowance  of  ten  dollars  a  day  for 
fifty-one  days  on  account  of  delay  in  delivery  under 
a  provision  of  the  contract,  put  in  evidence  their 
books  which  contained  entries  of  the  times  of  act- 
ual delivery.  On  cross-examination,  the  witness 
who  made  the  entries  was  asked,  if  the  entry  was 
made  before  the  blue  lines  were,  and  the  answer 
was  in  the  affirmative,  and  long  before.  Upon  this 
affirmation  of  the  witness  it  was  immaterial  to  as- 
certain what  the  meaning  of  the  blue  marks  was. 

The  judgment  is  affirmed  with  costs. 
Fbeedman  and  O'Goeman,  JJ.,  concurred. 
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LEO  SCHLESINGER,  and  Another,  Appellants  v. 
THE  SPRINGFIELD  FIRE  AND  MARINE  IN- 
SURANCE COMPANY,  Respondent. 

New  trial — Court  not  hound  to  grant  merely  because  both  parties  move  for  it ; 
where  tlie  court  refuaea  to  grant  a  motion  of  one  party  for  a  r£W  trial 
although  the  other  party  consented  thereto^  the  consenting  party  is  not 
aggrieved  bythA  denial  of  the  motion^  and  the  order  of  denial  is  not  appealable 
from  by  him — Uncontradicted  evidence,  what  not  to  be  considered  such, 
although  there  ia  no  direct  affirmative  evidence  offered — ResuU  of  calcula- 
tions, evidence  of  when  inadrmssible — Questions  put  to  a  witness  on  cross- 
examination  tending  to  elicit  evidence  bearing  upon  his  direct  evidence  on  a 
material  m4xtter  are  properly  allowed;  the  rule  that  a  witness  cannot  bs 
cross-examined  as  to  immateriaX  facts  unless  such  fads  tend  to  an  impeach- 
ment of  the  witness*  credibility  generally  as  a  witness,  has  no  application  to 
such  a  case — Non-acceptance  by  one  party  of  a  proposition  made  by  the 
oUierfor  a  view  of  premises  by  the  jury,  effect  of 

Plaintiffs  moved  for  a  new  trial  on  the  exceptions  taken  by  them,  for 
insuflflciency  of  damages  and  because  the  verdict  was  contrary  to  the 
evidence  and  contrary  to  law ;  the  defendant  also  moved  for  a  new 
trial  upon  the  exceptions  t-Llten  on  its  behalf,  for  excessiveness  of 
damages  and  because  the  verdict  was  contrary  to  the  evidence  and 
contrary  to  law.  Both  motions  were  denied.  The  order  on  defend- 
ant's motion  recited  that  plaintiffs  consented  in  open  court  that  it  be 
granted.  Hdd,  that  the  court  was  not  bound  to  grant  a  new  trial  by 
the  mere  fact  that  both  parties  moved  for  it ;  also  that  the  denial  of 
defendant's  motion  was  not  a  subject  of  complaint  by  plaintiffs,  and 
the  order  entered  thereon  was  not  appealable  from  by  thom. 

One  of  the  questions  involved  was  as  to  the  quantity  and  value  of  good<4 
destroyed  by  a  fire.  The  most  important  witnesses  for  plaintiffs  on 
this  subject  were  one  of  the  plaintiffs  and  men  who  had  boon  and  wore 
at  the  time  of  the  trial  in  the  employ  of  the  plaintiffs.  These  employees 
made  the  documents  on  which  plaintiffs*  case  in  part  (that  is  as  to  the 
goods  on  hand  at  the  time  of  the  flro)  rested.  These  documents  were 
not  made  according  to  the  usual  business  methods.  Defendant  intro- 
duced no  direct  proof  as  to  the  quantity  and  value  of  the  goods 
destroj^ed.  There  was,  however,  much  evidence  pro  and  con  as  to 
the  quantity  of  the  mass  of  debris  remaining  after  the  lire  apart  from 
goods  capable  of  identifioation  and  aj  to  its  constituents.    Held,  that 


SCHLESINGER  v.  SPRINGFIELD  F.  &  M.  INS.  CO.        J  J  3 

Appellant's  points. 


the  jury  was  not  bound  to  find  the  witnesses  on  behalf  of  plaintiffs  or 
any  one  of  them  to  be  credible  or  exact ;  that  it  was  for  them  to  say 
whether  the  documents  were  correctly  or  exactly  made ;  that  under 
the  evidence  the  jury  were  at  liberty  to  find  that  there  was  not  on 
hand  at  the  time  of  the  fire  as  many  goods  as  the  witnesses  for  tbo 
plaintiffs  had  testified  to  by  a  practically  certain  amount ;  and  as  a 
result  that  there  was  not  uncontradicted  evidence  which  entitled 
plaintiffs  to  recover  a  larger  sum  than  the  amount  of  the  verdict. 

One  of  the  plaintiffs  was  asked  **What  was  the  amount  of  loss  and 
damage  sustained  by  the  plaintiffs  by  reason  of  the  fire  ? "  Held, 
Inadmissible  as  calling  for  the  result  of  a  calculation  based  on  such 
facts  as  the  witness  might  consider  proper  for  that  purpose. 

One  of  the  plaintiffs  was  asked  on  cross-examination  how  many  other 
fires  he  had  had.  He  had  testified  on  the  direct  that  he  had  had 
experience  in  judging  what  was  indicated  by  refuse  after  fires.  Heldy 
that  the  question  was  proper  as  calling  for  evidence  tending  to  show 
that  his  experience  was  acquired  under  circumstances  which  would 
affect  his  power  to  Judge  impartially. 

In  the  course  of  the  trial  plaintiffs  proposed  that  the  Jurors  go  uptown 
and  Inspect  the  entire  remains  of  the  fire.  The  defendant  said  nothing 
to  the  proposition.  Heldy  that  no  inference  or  opinion  whatever  was 
thereby  created  in  favor  of  the  calculations  and  claims  of  the  plaintiffs, 
and  that  a  charge  to  that  effect  was  correct. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  May  5, 1890. 

Appeal  by  plaintiffs  from  judgment  entered  upon 
verdict  for  plaintiffs,  and  from  order  denying  plaint- 
ii&'  motion  for  a  new  trial,  and  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  which  latter 
order  recited  that  plaintiffs  consented  to  the  grant- 
ing of.  the  motion. 

The  facts  sufficiently  appear  in  the  opinion. 

Benno  Loewy,  attorney  and  of  counsel,  and  Fred- 
erick  R.  Coudert  of  counsel,  for  appellant,  argued  : — 

I.  The  damages  assessed  by  the  jury  are  inade- 
quate, and  the  verdict  for  the  amount  rendered  is 
against  all  the  evidence  in  the  case. 

II.  There  is  nothing  whatever  in  the  case  to 
support  the  verdict  for  the  amount  rendered. 

8 
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(In  support  of  these  pomts,  counsel  submitted  an 
able  and  elaborate  analysis  of  the  evidence.) 

III.  The  plaintiflFs'  witnesses  being  unimpeached 
and  not  contradicted  by  any  witness,  but  being  cor- 
roborated by  some  of  the  defendant's  witnesses,  and 
by  all  the  facts  and  circumstances  in  the  case,  and 
the  verdict  being  against  all  the  evidence,  and  hav- 
ing no  support  in  any  evidence  the  motion  of  the 
plaintiffs  for  a  new  trial  on  the  minutes  should  have 
been  granted.  Newton  t\  Pope  1  Cotv.  109  ;  Lomer 
V.  Meeker,  25  N.  Y.  361  ;  EUwood  v.  Western  Union 
Telegraph  Co.,  45  lb.  549  (553)  ;  Hodges  v.  The  City 
of  Buffalo,  1  Abb.  N.  C.  356  (360) ;  Halpin  v.  Third 
Avenue  Railroad  Company,  40  N.  Y.  Superior  Courts 
175  ;  Clark  v.  Mechanics'  National  Bank,  8 -Da/y,  481 ; 
Desh  V.  Barnes,  13  Weekly  Dig.  251. 

IV.  Again,  the  verdict  is  wholly  inconsistent — it 
should  have  been  either  for  the  defendant,  or  for  the 
full  amount  of  two  thousand  dollars — it  should 
therefore  have  been  set  aside.  McDonald  v.  Walter, 
40  N.  Y.  551 ;  Platz  v.  City  of  Cohoes,  8  Abb.  N.  C.  392; 
McKeever -u.  Weyer,  11  Weekly  Dig.  258;  Sternfeld 
V.  Park  Fire  Ins.  Co.,  50  Hun,  262. 

V.  But  independent  of  the  foregoing  reasons,  the 
verdict  should  have  been  set  aside  because  of  errors 
made  by  the  court  on  the  trial  and  in  the  charge  to 
the  jury,  (a.)  Mr.  Schlesinger,  when  on  the  stand, 
was  asked  on  his  direct  examination  to  state  what 
was  the  amount  of  loss  and  damage  sustained  by  his 
firm  by  reason  of  the  fire.  This  question  was  over- 
ruled on  the  ground  that  it  called  for  a  conclusion 
of  law  ;  and  the  plaintiff  duly  excepted  to  this  rul- 
ing. This  ruling  was  erroneous.  The  question  did 
not  involve  the  opinion  of  the  witness,  nor  did  it 
call  for  him  to  deduce  any  conclusions  of  law  ;  but 
it  was  simply  for  him  to  state  a  fact  within  his  own 
knowledge.  The  evidence  was  admissible  under  the 
following  authorities.      Sweet  v.  Tuttle,  14  N.   Y. 
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465  ;  De  Witt  v.  Barley,  17  lb.  340  ;  Clark  v.  Baird, 
9  /&.,  184  ;  Robertson  v.  Knapp,  35  lb.  91  ;  De  Wolf 
V.  Williams,  69  lb.  621.  (b.)  On  his  cross-examina- 
tion Mr.  Schlesinger  was  asked  how  many  other  fires 
he  had  had.  This  question  was  allowed  by  the 
court,  although  objected  to  by  the  plaintiffs,  and  the 
plaintiffs  duly  excepted.  This  was  also  error.  It  is 
a  general  rule  of  evidence,  that  a  witness  on  cross- 
examination  cannot  be  cross-examined  as  to  immate- 
rial facts,  unless  such  facts  tend  to  discredit  him  or  his 
testimony.  1st  Greenleaf  on  Evidence,  §  458  ;  Kober 
r.  Miller,  38  Hun,  184  ;  Ryan  v.  People,  79  N.  Y.  593 ; 
People  V.  Irving,  95  lb.  544.  Counsel  in  asking  this 
question  could  have  had  but  one  object,  namely  :  to 
prejudice  the  jury  against  Mr.  Schlesinger  by  show- 
ing the  fact  that  he  had  had  other  fires,  (c.)  The 
court  charged  the  jury,  as  requested  by  defendants' 
counsel,  that  **  the  objection  of  the  defendant  to  the 
jurors  going  uptown  to  inspect  the  entire  remains  of 
the  fire,  does  not  create  any  inference  or  opinion 
whatever  in  favor  of  the  calculations  and  claim  of 
the  plaintiffs  in  this  case."  This  offer  of  the  plaintiffs 
was,  as  is  evident,  made  in  perfect  good  faith.  The 
main  point  in  controversy  was  the  character  and 
amount  of  this  debris  ;  testimony  was  offered  by 
both  sides  on  this  question.  The  jury,  it  is  mani- 
fest, could  have  been  better  able  to  decide  such 
question  if  they  had  been  allowed  to  inspect  this 
debris.  While  the  offer  of  the  plaintiffs  and  its 
rejection  by  the  defendant  was  not  conclusive,  still 
the  fact  that  the  plaintiffs  made  it  and  the  defendant 
rejected  it  was  a  circumstance  in  the  case,  and  a 
circumstance  which  the  jury  should  have  considered, 
and  from  which  they  would  have  been  justified  in 
drawing  some  inference  favorable  to  the  plaintiffs. 
The  making  of  it  certainly  tended  to  show  that  the 
plaintiffs  believed  they  were  right  in  claiming  the 
amount  they  did.     This  portion  of  the  charge  was 
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liable  to  mislead  the  jury,  and  from  all  that  appears 
it  actually  did  mislead  them,  for  had '  the  jury  seen 
the  110-120  cases  and  50-60  barrels  full  of  this 
debris,  they  would  not  have  jumped  at  the  conclusion 
that  it  was  worth  only  $3,000. 

VI.  A  motion  for  a  new  trial  having  been  made 
by  both  the  plaintiffs  and  the  defendant,  a  new  trial 
should  have  been  granted.  When  a  motion  is  made 
by  one  party  and  consented  to  by  the  other  it  is  the 
duty  of  the  court  to  grant  the  application,  unless 
such  motion  asks  something  illegal  or  manifestly 
opposed  to  public  policy.  A  new  trial  in  an  action 
involving  the  amount  of  the  present  one  is  not  op- 
posed to  public  policy.  Courts  of  justice  sit  for 
the  administration  of  justice,  and  when  respectable 
counsel  for  both  plaintiff  and  defendant  unite  in  the 
opinion  that  justice  has  not  been  done,  the  court 
should  respect  that  opinion.  A  new  trial  should, 
therefore,  have  been  granted  to  one  party  or  the 
other.  Both  moved  for  this,  and  the  court  denied 
both  motions. 

Robinson,  Scribner  &  Bright,  attorneys,  and  Osborne 
E.  Bright  of  counsel,  for  respondent,  submitted  a 
brief  on  the  facts. 

By  the  Court. — Sedgwick,  Ch.  J. — The  ground  of 
plaintiffs'  dissatisfaction  with  the  verdict  is  that,  by 
the  uncontradicted  evidence  in  the  case,  the  plaintiffs 
were  entitled  to  recover  a  larger  sum,  than  the 
amount  of  the  verdict. 

The  plaintiffs  claim  as  a  matter  of  right,  that  the 
judge  below  should  have  granted  a  motion  for  anew 
trial  because  both  parties  moved  for  a  new  trial. 

The  motions  were  several  and  also  the  orders  re- 
spectively. The  order  on  the  defendant's  motion 
declares  that  the  plaintiffs  consented  to  the  grant- 
ing of  that  motion.     Although  the  judge  refused  to 
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consider  himself  obliged  to  grant  the  order,  this  is 
not  a  subject  of  complaint  by  the  plaintiffs.  If  it  is 
assumed  that  defendant  might  claim  a  right  to  have 
the.  new  trial  granted,  he  has  not  appealed  and  the 
plaintiffs  did  not  make  the  motion  then  denied.  The 
order  denying  the  plaintiffs'  motion  does  not  appear 
to  have  been  made  after  the  defendant  had  consent- 
ed to  a  granting  of  the  motion.  Indeed  the  proceed- 
ings on  the  trial  show  that  there  was  no  such  consent. 
Each  party  made  a  motion,  but  each  did  not  con- 
sent that  the  motion  by  the  other  should  be  granted. 
I  therefore  think  that  the  plaintiffs  were  not  entitled 
to  a  new  trial  on  the  ground  that  has  been  exam- 
ined. 

As  to  the  position  that  the  evidence  taken  altogeth- 
er shows  that  the  plaintiffs'  loss  and  damage  was 
greater  than  the  amount  assessed  by  the  jury,  I  am 
of  opinion  that  it  is  not  valid.  There  was  not  a  wit- 
ness whose  testimony  the  jury  was  bound  to  find  to 
be  credible  or  exact.  The  most  important  witnesses 
for  the  plaintiffs  were  one  of  the  plaintiffs  and  men 
who  had  been  in  the  employment  of  the  plaintiffs. 
These  servants  were  at  the  time  of  the  trial  em- 
ployed by  the  plaintiffs.  They  had  made  the  docu- 
ments on  which  the  plaintiffs'  case  in  part  rested. 
Whether  they  had  made  them  correctly  or  exactly 
was  for  the  jury  to  say.  The  documents  were  not 
made  according  to  the  usual  methods  of  business. 
The  plaintiffs'  book  contained  no  merchandise  ac- 
count. Instead  of  proving  the  amount  of  merchan- 
dise on  hand  at  the  time  of  the  fire,  by  the  produc- 
tion of  the  ordinary  books  of  account,  the  plaintiffs 
produced  a  carelessly  made,  so  far  as  form  is  con- 
cerned, inventory  of  goods  on  hand  made  in  the  Jan- 
uary before  the  fire,  which  was  in  the  month  of  July, 
and  to  show  the  changes  of  the  stock  in  the  mean- 
time, numerous  slips  of  paper  made  by  the  plaintiflfe' 
clerks,  were  put  in  evidence.     The  slips  that  were  of 


118         SCHLESINGER  ».  SPRINGFIELD  P.  &  M.  INS.  CO. 

Opinion  of  the  Court,  by  Sedgwick,  Ch.  J. 

a  white  color  contained,  as  plaintiffs  claimed,  state- 
ments of  goods  sent  into  the  basement  where  the 
fire  occurred.  Slips  of  a  yellow  color  contained,  as 
claimed  by  plaintiffs,  statements  of  the  goods  sent 
out  of  the  basement.  The  jury  was  not  bound  to 
say,  upon  these  facts  and  others  that  appeared,  that 
the  oral  testimony  or  the  documents  in  evidence 
incontrovertably  showed  the  amount  claimed  by  the 
plaintiffs  as  loss  and  damage,  was  correct. 

But  it  is  suggested  for  the  plaintiffs  that  if  the  jury 
rejected  the  testimony  in  favor  of  plaintiffs  as  incred- 
ible, there  was  no  testimony  which  could  have  shown 
to  the  jury  what  the  actual  loss  was.  I  think  that 
this  overlooks  the  significance  the  jury  were  en- 
titled to  give  to  the  facts  that  concerned  the  mass 
that  remained  after  the  fire  apart  from  the  goods 
that  might  be  identified  for  the  purpose  of  the  ap- 
praisement that  was  made.  The  jury  had  to  consider 
the  size  of  the  piles  of  refuse  as  bearing  upon  the  prob- 
able quantity  of  the  goods  subjected  to  the  fire.  The 
plaintiffs  had  gone  into  this  matter  and  their  witnesses 
had  described  the  quantity  of  the  refuse.  There  was 
opposing  testimony  as  to  this,  and  as  to  the  con- 
stituents of  the  refuse.  If  the  jury's  opinion  was 
favorable  to  the  defendant,  they  could  find  that,  in 
consideration  of  their  judgment  as  to  what  was 
really  proved  by  the  other  evidence,  the  testimony 
as  to  the  refuse  showed  that  there  was  not  on  han<l 
before  the  fire  as  many  goods  as  the  witnesses  for 
plaintiffs  had  testified  there  were,  by  a  practically 
certain  amount.  I  am  of  opinion  that  there  should 
not  be  a  new  trial  on  this  ground. 

I  agree  with  the  court  below  that  the  plaintiff  who 
appeared  as  a  witness  could  not  be  allowed  to  an- 
swer the  question  "  what  was  the  amount  of  loss  and 
damage  sustained  by  the  plaintiffs  by  reason  of  the 
fire."  This  would  have  been  the  result  of  a  calcula- 
tion upon  such  facts  as  the  witness  chose  to  consider 
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the  proper  facts  to  show  the  loss  or  damages,  and 
therefore  was  inadmissible.  For  instance,  he  miofht 
have  supposed  that  he  should  consider  the  facts  he 
testified  to  and  the  documents  in  the  case  as  f  urnishinis: 
indubitable  data  in  estimating  the  loss. 

The  court  allowed  defendant's  counsel  to  ask  of  the 
plaintiff,  how  many  other  fires  he  had  had  ?  If  the 
question  did  not  call  for  anything  but  an  impeachment 
of  the  witness's  credibility  generally  as  a  witness, 
it  may  be  assumed  that  the  court  should  have  over- 
ruled  the  question.  But  the  witness  had  in  his  direct 
examination  testified  that  he  had  had  experience  in 
judging  what  was  indicated  by  refuse  after  fii^es  as 
to  the  amount  of  goods  represented  by  the  refuse. 
It  was,  therefore,  competent  to  show  that  such  ex- 
perience had  been  acquired  in  part  by  facts  connected 
with  fires  in  which  he  had  an  interest  that  would 
affect  his  power  to  judge  impartially. 

The  defendant  asked  the  court  to  charge  that  the 
objection  of  the  defendant  to  the  jurors  going  up- 
town to  inspect  the  entire  remains  of  the  fire,  does  not 
create  any  inference  or  opinion  whatever  in  favor 
of  the  calculations  and  claims  of  the  plaintiffs  in  this 
ease.  The  court  made  the  charge  and  the  plaint- 
iffs excepted  to  it. 

In  the  course  of  the  trial  the  objection  referred  to 
in  the  charge  had  been  made,  or  rather  the  plaintiffs 
made  the  proposition,  adding  *'if  the  defendant  con- 
sent." The  only  refusal  was  made  by  the  defend- 
ant saying  nothing. 

I  am  of  opinion  that  the  charge  was  correct.  The 
defendant  was  not  open  to  being  charged  with  an 
apprehension  that  the  inspection  by  the  jury  would 
result  unfavorably  to  it  until  after  it  was  determined 
that  the  defendant  was  bound  to  believe  or  did 
believe  that  the  mass  of  the  refuse  at  the  time  of  the 
inspection  would  be  the  same  in  kind  and  quantity 
that  it  was  after  the  fire.     The  defendant  was  not 
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bound  to  have  such  a  belief.  But  on  general  prin- 
ciples I  think  the  defendant  was  not  called  to 
assist  the  plaintiffs  in  making  evidence  for  themselves 
and  then  being  held  to  explain,  why  they  did  not 
assist. 
The  judgment  and  order  are  aflSrmed  with  costs. 


O'GoEMAN,  J.,  concurred. 


CHARLES  NORTHRUP  v.  ALFRED  H.  SMITH.    In 
Re.  Petition  of  WILLIAM  A.  HARDING  to  have 

ABOVE   ACTION   CONTINUED    IN  HIS  NAME  AS  PLAINTIFF. 

ALFRED  H.  SMITH,  Appellant,  WILLIAM  A. 
HARDING,  Respondent. 


RemveVf  meaning  of  **8w;oefi9or  in  interest"  in  Section  757  Code  Civil  iVo- 
cedure — Petition  for  order  of  revivor^  inat^ficiency  of — Expedient  rule  to 
require  notice  to  he  given  to  adminiatrator  or  executor. 

The  words  *'  successor  in  interest "  in  section  757  Code  Civil  Procedure, 
refer  only  to  the  possessor  of  an  interest  which  commences,  or  as  to 
the  right  of  enjoyment  depends,  upon  the  fact  of  a  death  occurring. 

A  petition  for  a  revivor  which  simply  sets  forth  that  the  cause  of  action 
was  duly  assigned  by  an  administrator  or  executor  by  an  instrument 
duly  executed  and  acknowledged  is  insufficient.  The  assignment 
itself  should  be  set  forth. 

It  is  an  expedient  rule  to  require  notice  of  a  motion  to  be  given  to  any 
party  who  may  be  affected  by  the  granting  of  the  motion ;  especially  in 
the  case  of  a  motion  by  one  claiming  to  be  the  assignee  of  an  adminis- 
trator or  executor  for  an  order  of  revivor  should  notice  be  given  to  the 
administrator  or  executor. 


Before  Sedgwick,  Ch.  J.,  and  Feeedman,  J, 


Jkdded  May  5,  1890. 
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Appeal  by  defendant  from  order  granted  upon  the 
petition  and  aflSdavits,  that  William  A.  Harding  be 
substituted  as  plaintiflf.  The  facts  sufficiently  appear 
in  the  opinion. 

Tlioniton,  Earle  &  Kiendl,  attorneys,  and  Charles  M. 
Earlc  of  counsel,  for  appellant,  argued: — 

I.  The  motion  is  made  under  §  757  of  the  Code. 
That  section  provides  for  the  substitution  of  a  rep- 
resentative or  successor  in  interest,  in  case  of  death, 
as  distinguished  from  a  transfer  of  interest.  Here 
the  petitions  both  rely  on  a  transfer  of  interest. 
Rogers  v.  Adriance,  22  Hmo.  97. 

II.  The  papers  do  not  show  a  plain  prima  facie 
state  of  facts  sufficient  to  sustain  the  application, 
whether  it  be  under  §  756  or  under  §  757.  The  new 
papers  set  forth  no  facts,  but  only  allegations  of 
devolution  of  title.  They  should  make  out,  by  ap- 
propriate facts,  a  clear  prima  facie  case,  and  this  for 
two  reasons  :  1st.  Because  the  order  here,  and  the 
papers  on  which  it  is  based,  are  admissible  on  the 
trial  to  prove  the  transfer  of  interest.  Smith  v. 
Zalinski,  2&Hun,  225.  That  was  a  case  of  foreclo- 
sure, and  after  the  commencement  of  the  action  the 
plaintiff  made  an  assignment ;  thereafter  the  assignee 

was  substituted  as  plaintiff  by  order.     On  the  trial  / 

the  plaintiff  introduced  the  motion  papers  in  evidence, 
against  defendant's  objection  and  exception,  as  prov- 
ing transfer  of  the  bond  and  mortgage,  and  title  and 
ownership  in  plaintiff,  and  it  was  held  sufficient,  and 
defendant's  exception  was  overruled.  It  was  held 
that  his  remedy  was  to  oppose  the  motion  to  substi- 
tute or  seek  relief  by  a  new  motion,  and  the  court 
also  said  he  might,  if  he  could,  give  evidence  to  dis- 
prove the  plaintiffs  title.  But  this,  of  course, 
throws  the  burden  of  proof  on  the  defendant,  making 
this  order  of  itself  enough  to  establish  the  plaintiffs 
prima  facie  case  as  to  title.     Under  such  circum- 
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Btances  is  it  not  just  that  plaintiff  should  do  more  than 
merely  allege,  as  in  a  pleading,  '*  that  the  cause  of 
action  was  duly  "  assigned  by  the  administratrix 
*  *  *  to  one  "  John  Pierce,  who  thereafter  trans- 
ferred," etc.  If  this  proceeding  is  to  take  the  place 
of  proof,  it  should  itself  partake  of  the  nature  of 
proof.  2d.  Because  the  authorities  hold  that  the 
plaintiff  must  make  out  a  clear  case  of  ownership. 
This  proceeding  is  the  modern  substitute  for  the  writ 
of  scire  facias, and  in  that  proceeding  it  was  neces- 
sary for  those  applying  to  be  made  plaintiffs  to  show 
that  they  had  succeeded  to  the  original  plaintiff's  title. 
Boynton  v.  Hoyt,  1  Den.  53  (see  p.  57  middle).  Since 
the  Code  the  rulings  have  been  the  same.  St.  John 
V.  Croel,  10  How.  253  ;  See  also  St.  John  v.  West,  4 
Hoto.  329  (at  p.  334)  ;  Smith  v.  Zalinski,  26  Hun,  227. 
In  this  case  there  is  the  more  reason  to  insist  on 
this  rule,  because  there  is  no  copy  given  in  the 
papers  of  an  assignment  from  the  administratrix  to 
Pierce,  nor  from  him  to  plaintiff,  nor  any  statement 
of  consideration  for  the  transfer  from  the  administra- 
trix, nor  of  application  by  her  to  the  Surrogate  for 
leave  to  transfer.  It  is  hence  perfectly  fair  to  con- 
clude that  the  transfer  was  without  consideration. 
But  then  it  would  be  a  devastavit,  and  void.  Wil- 
Hams  on  Exrs.  840,  841,  842  ;  Coltr.  Lasnier,  9  Cow. 
320  ;    Sacia  v.  Berthond,  17  Barb.  15. 

III.  In  any  event,  and  whether  plaintiff  relies  on 
an  assignment  from  Mr.  Northrop  or  from  his  admin- 
istratrix, there  should  have  been  notice  to  her,  and 
she  should  have  been  made  a  party  to  this  proceed- 
ing, so  as  to  estop  her  by  record  from  denying  peti- 
tioner's title.  Where  a  plaintiff  has,  pending  an 
action,  transferred  his  interest  and  died,  his  assignee 
after  his  death  must  move  to  be  substituted  as  plain- 
tiff, and  must  give  notice  to  the  defendant  and  to 
the  personal  representatives  of  the  deceased  plaint- 
iff. McLoughlin  v.  Mayor,  etc.,  8  Weekly  Dig.  560; 
8  Daly,  474. 
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Hcnrriman  &  Fessenden^  attorneys  and  of  counsel, 
for  respondent,  argued  : — 

I.  The  facts  in  the  petition  brought  the  applica- 
tion within  the  section,  if  they  were  true,  and  they 
were  not  denied.  McLachlin  v.  Brett,  2  Cit-il  Pro- 
cedure Reps.  194  ;   34  Hun,  478  ;  105  N.  Y.  391. 

II.  The  judge  at  special  term  had  the  right  to 
compel  the  applicant  to  give  notice  of  the  motion  to 
the  representative  if  he  was  not  satisfied  with  the 
proof  of  devolution  of  interest  ;  but  if  he  was  sat- 
isfied he  could  properly  grant  the  application  and 
leave  the  question  of  the  devolution  of  interest  to 
the  defence  of  the  action.  The  appellant  is  not 
injured  by  not  having  the  representatives  of  plaintiff 
in  court  on  the  application,  because  any  objection 
which  could  have  been  made  by  the  representa- 
tives are  available  to  appellant  by  way  of  defence. 
Defendant  can  deny  the  allegations  of  the  complaint 
in  respect  to  the  transfer  of  the  cause  of  action. 
He  can  by  law  compel  plaintiff'  to  give  him  an  in- 
spection of  the  assignments  of  tlie  cause  of  action 
mentioned  in  the  proposed  complaint  and  in  the 
petition  ;  he  can  examine  plaintiff  and  the  adminis- 
trator before  trial,  and  can  ascertain  fully  all  the 
facts  bearing  on  the  actual  ownership  by  Harding  of 
the  cause  of  action.  The  judge  at  special  term  had 
the  discretion  to  leave  appellant  to  this,  and  his 
exercise  of  it  is  no  ground  for  reversal  of  the  order 
of  substitution.  Schlecter  v.  Saw  Mill  Co.,  35  Hun, 
339. 

By  the  Court. — Sedgwick,  Ch.  J. — The  decision 
below  involved  the  construction  of  section  757  Code 
Civil  Procedure.  The  section  is,  that  in  case  of  the 
death  of  a  sole  plaintiff  or  sole  defendant  if  the 
cause  of  action  survives  or  continues,  the  court  must, 
upon  a  motion,  allow  or  compel  the  action  to  be  con- 
tinued by  or  against  his  representative  or  successor 
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in  interest.     The  question  is,  what  is  the  meaning 
of  "  successor  in  interest." 

I  am  of  opinion  that  the  words  refer  to  the  pos- 
sessor of  an  interest  which,  apart  from  the  right  to  the 
interest,  however  that  may  be  created,  commences, 
or  as  to  the  right  of  enjoyment  depends,  upon  the 
fact  of  the  death  occurring.  And  they  do  not  refer 
to  an  interest  gained  by  transfer  from  the  party  by 
assignment  which  transfers  the  interest  before  the 
party's  death. 

So  far  as  the  petitioner  rested  his  motion  upon 
the  assignment  by  the  plaintiff  in  his  life  time,  the 
motion  should  have  been  denied  irrespective  of  the 
consideration  that  the  transfer  assigned  the  judg- 
ment only,  which  has  since  been  reversed  upon  ap- 
peal. 

The  petitioner  also  claimed  under  an  assignment 
made  by  the  administratrix  of  the  plaintiff.  The 
proofs  on  this  subject  were  insufficient.  The  peti- 
tion, and  there  was  no  other  proof  on  the  subject, 
averred  that  since  the  death  of  Northrup,  letters  of 
administration  have  been  taken  out  on  his  estate,  and 
the  cause  of  action  set  up  in  the  complaint  was 
duly  assigned  by  the  administratrix  by  an  instru- 
ment duly  executed  and  acknowledged  to  one  Pierce, 
who  thereafter  transferred  and  assigned  the  same  to 
your  petitioner.  These  are  not  statements  of  facts 
but  results  of  opinion  or  inference  from  the  relevant 
facts.  The  expediency  of  requiring  facts  to  be 
given  is  illustrated  in  this  case.  The  assignment 
by  the  plaintiff  in  his  life  time,  is  of  the  judgment 
only.  Whether  this  embraces  an  assignment  of  the 
cause  of  action  is  a  matter  of  law.  But  it  is  nec- 
essary for  the  court  to  have  the  assignments  made 
after  the  death  put  in  evidence,  so  that  it  may  judge, 
and  not  the  petitioner,  whether  they  had  the  effi- 
cacy the  petitioner  gives  to  them  by  way  of  opin- 
ion or  inference.  I  am  of  opinion  the  motion  should 
have  been  denied. 
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The  decision  here  may  be  made  without  giving  as 
one  of  its  grounds  that  there  should  have  been 
notice  of  motion  to  the  administratrix  of  the  plaint- 
iff. Nevertheless,  it  may  be  said  that  it  is  a  most 
expedient  rule  to  require  notice  of  motion  to  any 
party  that  may  be  affected  by  a  granting  of  the  mo- 
tion, and  especially  in  such  a  case  as  this  where  the 
party  to  be  affected  is  a  party  that  apparently  has 
a  right  to  continue  the  action.  That  administratrix 
would  have  a  right  to  apply  to  continue  the  action 
and  would  not  be  bound  by  the  decision  of  the  mo- 
tion here. 

I  think  the  order  should  be  reversed  with  ten  dol- 
lars costs,  and  the  motion  below  denied  with  ten 
dollars  costs. 


Fbeedman,  J.,  concurred. 


HENRY  G.  VOLKMAR,  Appellant  v.  THE  MAN- 
HATTAN RAILWAY  COMPANY,  Respondent. 

Negligence,  Damages  for  personal  injuries  caused  thereby. 

This  action  was  brought  to  recover  damages  for  injuries  caused  by  an 
iron  plate  or  clip  falling  upon  the  plaintiff  from  the  railroad  structure 
of  defendant.  The  plaintiff  proved  the  falling  of  the  plate  or  clip 
while  he  was  riding  under  the  structure,  and  then  rested.  A  motion 
to  dismiss  the  complaint  at  this  stage  of  the  trial  was  denied  ao'd 
properly  so,  because  the  fall  of  the  plate  or  clip  in  the  absence  of 
explanation,  raised  the  presumption  of  negligence.  The  evidence 
given  by  the  defendant  was  full  and  circumstantial  and  sufficient  to 
overthrow  this  presumption  of  negligence,  and  the  burden  thereafter 
rested  upon  the  plaintiff  to  show  that  the  defendant,  in  the  exercise 
of  due  care,  was  bound  to  do,  or  omit  to  do,  something  else,  by 
which  the  accident  would  have  been  averted.  The  plaintiff  gave  no 
such  additional  proof. 

Hdd^  that  it  was  in  the  nature  of  things,  impossible  for  defendant  to 
prove  more,  and  it  was  incumbent  upon  plaintiff,  by  evidence,  to 
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point  out  the  specific  action  which  constituted  the  negligence*  espe- 
cially in  view  of  the  fact  that  he  had  carried  oflf  the  bolt,  the  breakioK 
of  which  caused  the  injury,  and  failed  to  produce  it  on  the  trial.  In 
the  absence  of  such  evidence,  a  verdict  was  properly  directed  for  the 
defendant. 
As  the  case  was  left,  the  occurrence  came  within  the  category  of  acci- 
dents that  sometimes  happen  notwithstanding  the  exercise  of  due 
care  by  all  parties. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  O'Goeman,  JJ, 

Decided  May  6,  1890. 

Appeal  by  plaintiff  from  judgment  entered  upon  a 
verdict  rendered  on  the  direction  of  the  Court  asrainst 

o 

him,  and  from  an  order  denying  plaintiff's  motion 
for  a  new  trial. 

• 

Leavitt  &  Leavitt,  attorneys,  and  Edwin  R.  Leavitt 
of  counsel,  for  appellant,  argued  : — 

There  is  only  one  question  to  be  reviewed,  which 
is  brought  up  by  the  exception  to  the  direction  of 
the  verdict,  and  denying  plaintiff's  motion  to  go  to 
the  jury.  And  it  is'respectfully  submitted  that  the 
court  erred  in  not  submitting  the  case  to  the  jury 
upon  the  question  of  defendant's  negligence  upon 
the  ground  there  stated,  viz.:  "That  the  evidence 
shows  that  the  presumption  arises  that  the  defend- 
ant was  negligent  in  view  of  the  fact  that  this  iron 
plate  fell  from  its  structure  upon  the  plaintiff/' 
Did  plaintiff,  on  proving  the  falling  upon  him  of 
that  iron  piece  from  defendant's  structure,  prove  a 
fact  that  raised  an  issue  to  be  submitted  to  the  jury  ? 
Clearly  he  did. 

First. — It  is  a  well  settled  rule  that  it  is  a  matter 
of  right  in  the  plaintiff  to  have  the  issue  of  negli- 
gence submitted  to  the  jury  when  it  depends  upon 
conflicting  evidence,  or  on  inference  to  be  drawn 
from  circumstances  in  regard  to  which  there  is  room 
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for  difference  of  opinion  among  intelligent  men. 
Payne  v.  Troy  &  B.  R.  R.  Co.,  83  N.  Y.  574. 
•*  And  if  there  is  any  evidence  from  which  a  jury 
might  find  in  favor  of  the  plaintiff,  the  case  should 
not  be  withdrawn  from  their  consideration."  lb, 
**  When  the  thing  causing  the  injury  is  shown  to 
be  under  the  control  of  the  defendant,  and  the  acci- 
dent is  such  that  in  the  ordinary  course  of  business 
would  not  happen  if  reasonable  care  were  used,  it 
affords,  in  the  absence  of  explanation  by  the  defend- 
ant, sufficient  evidence  that  the  accident  arose  from 
want  of  care  on  its  part."  Breen  v.  N.  Y.  Cent.  R. 
R,  Co.,  109.  N.  Y.  297;  Holbrook  v.  Utica,  etc.,  R. 
R.  Co.,  12  /&.,  243.  The  presumption  of  negligence 
arises  from  the  cause  of  the  injury.  lb.  And  when 
such  presumption  of  negligence  is  once  established 
by  such  evidence,  it  is  clear  that,  whatever  evidence 
is  offered  to  disprove  it,  it  must  together  with  the 
former,  be  submitted  to  the  jury,  and  that  it  is  not 
then  within  the  province  of  the  court  to  say  that,  as 
matter  of  law,  that  presumption  has  been  overcome 
by  defendant's  evidence.  Guided  by  these  rules,  it 
cannot  seriously  be  contended  that  from  the  break- 
ing of  the  bolt  and  falling  of  the  plate,  no  inference 
of  negligence  could  bo  drawn.  And  the  learned 
justice  recognized  this  when  he  refused  to  dismiss  the 
complaint  at  close  of  plaintiff's  case  and  held,  what 
counsel  contends,  that  from  proving  the  nature  of 
the  accident  negligence  was  to  be  inferred. 

Second.  In  fact  two  inferences  of  negligence  nec- 
essarily arise  from  such  a  fact :  (1.)  Negligence  of 
construction.  (2.)  Negligence  in  maintenance  and 
repair.  The  proof  of  the  defendant's  expert,  Well- 
ington, that  that  clip-fastening  was  proper  and  in 
general  use,  might  possibly  be  sufficient,  in  the  ab- 
sence of  conflicting  evidence  on  that  point,  to  show 
no  negligence  of  construction,  so  as  to  take  away,  as 
matter  of  law  the  first  inference.     But  even  then  the 
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jury  might  have  very  justly  said  that  the  clips  being 
known  by  defendant  to  come  off  it  was  its  duty  to 
take  greater  care — some  precaution,  such  as  placing 
a  receptacle  under  them,  etc. — ^to  prevent  them  from 
falling  on  unsuspecting  persons.  The  defendant  did 
not  show  such  a  thing  was  impossible,  and  it  needed 
no  other  expert  than  an  intelligent  jury  to  show, 
that  such  a  thing  could  be  done.  But  granted  that  as 
matter  of  law  the  first  inference  of  negligence,  viz., 
in  construction,  was  taken  away  by  the  expert  testi- 
mony, surely  the  second  inference  of  negligence, 
viz.,  in  maintenance  and  repair,  remained.  The 
mere  evidence  of  Roach  that  he  had,  pursuant  to 
defendant's  instructions  given  him  in  1878,gone  care- 
fully over  the  track  and  looked  at  bolts,  etc.,  continu- 
ing so  doing  in  June,  1885,  was  not  enough  to  free  de- 
fendant from  all  imputation  of  negligence.  Granted 
he  did  all  he  said  he  did  (and  he  nowhere  testified 
he  made  any  examination  of  the  track  on  June  24, 
1885 — the  day  of  the  accident — nor  the  day  nor  the 
week  before,  could  not  this  jury  have  inferred  that 
he,  one  of  defendant's  servants,  had  negligently  car- 
ried out  his  instructions,  from  the  mere  fact  that 
he  allowed  this  clip  and  bolt  to  get  into  such  a  con- 
dition that  they  fell  ?  The  very  fact  that  he  knew 
they  occasionally  came  off  should  have  entailed 
greater  care  in  his  inspection,  and  the  jury  could 
very  rightly  say  that  to  allow  a  part  of  its  mechanism 
— and  such  a  part — to  get  into  such  a  loose  condition 
as  to  menace  persons  traveling  on  the  highway  was, 
in  fact,  conclusive  evidence  of  negligence.  The 
thing  causing  the  injury  was  wholly  under  defend- 
ant's care,  and  plaintiff  was  perfectly  innocent,  and 
no  explanation  is  given  by  defendant  of  the  cause 
of  the  accident,  except  that  **  the  clips  come  off  and 
Occident  is  likely  to  happen,"  If  such  an  expLana- 
tioa  as  that  is,  as  matter  of  law,  a  good  one,  then, 
as  matter  of  fact  the  Elevated  Roads  can  continue 
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dropping  their  "  structure  "  upon  the  crowded  thor- 
oughfares with  perfect  impunity.  The  same  reasoning 
applies  with  equal  force  to  a  portion  of  the  structure 
collapsing,  such  as  a  pillar,  or  this  bolt  and  plate  in 
evidence  here.  Under  the  court's  ruling  it  is  clear 
that  the  plaintiff  was  remediless  unless  he  showed 
aflSmmtively  either  (1)  that  the  kind  of  fastening 
was  unsafe  and  improperly  constructed  ;  (2)  that 
this  particular  clip  was  negligently  and  improperly 
fastened.  The  first  could  only  be  shown  by  experts, 
contradicting  Wellington,  who  might  or  might  not 
have  been  procured.  The  second,  plaintiff,  of  course, 
could  not  show,  as  the  court  evidently  recognized, 
for  it  gave  him  the  opportunity,  saying,  •'  You  can 
show  that  this  bolt  was  improperly  fastened — if  you 
can."  What  an  irony  of  ironies  to  permit  his  plain- 
tiff in  order  to  send  his  case  to  the  jury  to  prove 
that  one  of  about  140,000  clips  belonging  to  and 
fastened  by  defendant,  was  improperly  and  negli- 
gently fastened,  by  proof  other  than  the  fact  that  it 
did  break  and  fall !  By  every  principle  of  common 
sense,  counsel  respectfully  submits,  the  jury  should 
have  determined  this  question  of  defendant's  liabil- 
ity here,  and  the  court  erred  in  withdrawing  the 
case  from  their  consideration. 

Third. — ^But  the  principle  that  counsel  has  urged 
as  governing  this  case  is  as  well  sustained  by  well- 
settled  authorities  as  by  common  sense.  A  railroad 
company  is  bound  to  use  ordinary  care  for  the  pur- 
pose of  laying  its  track  and  roadbed  in  such  a  man- 
ner as  to  make  the  road  safe  for  the  use  of  its  pas- 
sengers, and  of  all  persons  having  the  right  to  pass 
over  or  under  it,  or  to  be  upon  it,  or  to  have  their 
property  thereon.  Shearman  &  Redjield  on  Neg., 
Vol.  2,  §  406.  In  a  case  where  an  injury  happened 
to  one  working  on  a  dock  by  the  fall  of  a  door,  the 
court  say  :  "Whether  the  doors  or  gates  were  prop- 
erly constructed  to  secure  safety,  whether  the  prin- 
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ciple  on  which  they  were  constructed  was  reasonably 
safe,  or  if  so,  whether  the  principle  was  operated 
with  reasonable  guard  to  secure  safety,  or  whether 
the  machinery  had  got  out  of  order  and  become  un- 
safe, were  questions  of  fact  for  the  jury  to  deter- 
mine." Nowall  V.  Bartlett,  114  N.  Y.  '404.  And 
the  rule  laid  down  in  the  leading  case  of  Kearney  v. 
London,  etc.,  R.  R.  Co.,  (L.  R.,  Q.  B.,  411),  and  fol- 
lowed in  this  state,  is  the  very  rule  under  which  the 
learned  justice  should  have  sent  this  case  to  the 
jury.  The  facts  there  were,  that  the  plaintiff  was 
passing  on  a  highway  under  a  railway  bridge,  when 
a  brick  fell  and  injured  him  on  the  shoulder.  A 
train  had  passed  over  the  bridge  shortly  *bef ore- the 
accident.  The  bridge  had  been  built  three  years, 
and  was  an  iron  girder  bridge  resting  on  iron  piers 
on  one  side,  and  on  a  perpendicular  brick  wall  with 
pilasters  on  the  other,  and  the  brick  fell  from  the 
top  of  one  of  the  pilasters  where  one  of  the  girders 
rested  on  it.  On  a  motion  to  nonsuit  on  the  ground 
that  there  was  ho  evidence  of  defendant's  negligence,* 
the  court  held,  that  there  was  prima  facie  evidence, 
and  that  the  maxim  of  re's  ipsa  loquitur  applied,  upon 
the  principle  that  whenever  it  is  the  duty  of  the  de- 
fendant to  use  reasonable  care,  to  keep  a  bridge  or 
other  structure  or  premises  in  a  proper  condition,  as 
respects  persons  passing  along  the  highway,  and 
these  are  out  of  condition,  and  an  accident  happens, 
it  is  incumbent  upon  defendant  to  show  that  it  used 
that  reasonable  care  and  diligence  which  it  was 
bound  to  use  ;  and  that  the  absence  of  that  care 
may  be  fairly  presumed  from  the  fact  that  there 
was  the  defect  from  which  the  accident  had  arisen." 
MuUin  V.  St.  John,  57  N.  Y.  570.  And  the  court 
there  held  further,  to  wit:  "When  the  plaintiff 
proved  that  the  building  fell  on  to  the  street  and 
injured  her,  she  had  made  out  a  case  in  the  absence 
of  any  explanation  on  the  part  of  the  defendant,  as 
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buildiDgs  do  not  usually  or  necessarily  fall,  and  that 
it  is  for  the  jury  to  say,  under  all  the  evidence, 
whether  that  explanation  on  the  part  of  the  defend- 
ant is  reasonably  made.'*  /6.,  p.  568 ;  Lowery  v. 
Manhattan  B.  Co.,  99  N.  Y.  163.  In  another  case, 
exactly  in  point,  the  facts  were  these :  As  plaintiff 
was  entering  his  cellar  he  was  struck  on  the  head 
by  a  bar  of  iron.  The  tracks  of  defendant's  Ele- 
vated road  passed  in  front  of  plaintiff's  premises, 
supported  on  elevated  iron  structures,  and  at  the 
time  of  the  accident  a  train  was  passing  overhead. 
The  bar  was  seen  descending  from  the  train,  and  its 
night  was  observed  from  the  time  it  began  to  so 
descend  until  it  struck  plaintiff.  Held,  that  it  was 
proper  to  deny  a  motion  to  dismiss  the  complaint 
upon  the  ground  that  no  negligence  on  the  part  of 
defendant  causing  the  injury  had  been  shown.  And 
the  court  say  :  "It  may  be  unnecessary  to  say  that 
the  plaintiff  was  entitled  to  protection  from  any 
negligent  act  of  the  defendant  while  in  the  exercise 
bf  any  right  of  property  and  the  lawful  use  of  the 
street,  and  that  it  was  the  duty  of  the  defendant,  in 
the  exercise  of  its  franchise,  to  use  all  necessary 
caution,  care  and  diligence  to  prevent  injury  to  per- 
son and  property.  *  *  *  The  iron  which  fell  is  ger- 
mane to  the  structure,  which  is  chiefly  of  that  ma- 
terial, as  well  as  the  machinery  employed,  and  it 
must  be  that  it  was  broken  off  in  some  way  while 
the  franchise  was  in  use,  which  would  indicate,  the 
absence  of  that  care  and  duty — that  high  sense  of 
obligation — which  is  imposed  upon  the  defendant 
to  keep  its  structure  and  machinery  in  such  perfect 
condition  that«no  one — except  by  ^extraordinary  cir- 
cumstance to  be  proved  by  it — shall  be  injured. 
And  this  rule  should  apply  as  well  to  wayfarers 
along  the  public  streets  as  to  passengers."  Maher 
V.  Manhattan  R.  Co.,  6  N.  K  Sup.  309  ;  Supra.  Ct. 
1889.     And  the  case  of  Goll  v.  Manhattan  R.  Co., 
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recently  decided  by  this  court,  is  on  all-fours  with 
the  present  case.  The  plaintiff  while  walking  on 
the  sidewalk  on  the  Bowery,  immediately  under  the 
track  of  defendant's  Elevated  railroad,  was  struck 
by  a  heavy  piece  of  metal,  which  fell  from  one  of 
defendant's  cars  passing  above.  This  piece  of  metal 
was  part  of  the  cylinder  of  the  engine,  which  cylin- 
^  der  had  suddenly  burst,  scattering  the  pieces  ;  and 
*  this  court  held  :  "  That  from  the  nature  of  the  acci- 
dent itself  negligence  on  the  part  of-  the  defendant 
might  be  inferred."  Goll  v,  Manhattan  R.  Co.,  57 
N.  Y.  Super.  Ct,  186.  What  difference  what  part 
of  defendants's  mechanical  contrivances  breaks  ? 
So  long  as  it  is  shown  to  break  and  injure  some  one, 
it  is  for  the  jury  to  say  whether  the  breakage  was 
through  defendant's  negligence,  or  whether  defend- 
ant was  reasonably  careful.  The  learned  justice 
who  tried  this  case  has  elsewhere  held,  "  The  hap- 
pening of  the  accident,  therefore,  affords  evidence, 
in  the  absence  of  explanation,  that  the  accident  hap- 
pened from  want  of  care."  Gerlach  v.  Edelmeyer, 
47  Super,  ft.  297. 

Davies  &  Rapallo,  attorneys,  and  Edward  S.  Rapallo 
and  Brainard  To/Z^s  of  counsel,  for  respondent.argued 

The  verdict  in  defendant's  favor  was  rightly  direct- 
ed. The  evidence  which  the  defendant  produced  for 
the  purpose  of  overthrowing  the  presumption  of 
negligence  was  absolutely  uncontradicted,  and  was 
of  the  most  positive  and  decisive  character.  To  have 
refused  to  direct  a  verdict  upon  such  evidence  would 
have  been  to  rule  that  the  presumption  of  negligence 
arising  from  the  mere  happening  of  an  accident  was 
incapable  of  being  overthrown.  It  was  in  the  nature 
of  things  impossible  for  the  defendant  to  prove  more 
than  that  the  original  construction  of  the  road  in  this 
particular  was  in  accordance  with  the  best  methods 
in  known  practical  use,  and  that  it  had  been  subject- 
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ed  to  regular  and  careful  inspection  ever  since.  If 
this  did  not  constitute  a  defence,  nothing  could. 
The  plaintiff  had  carried  off  the  bolt,  the  breaking  of 
which  caused  the  injury,  and  *'  lost "  it.  His  only- 
evidence  is  the  falling  of  the  plate.  Against  the 
presumption  thereby  raised  was  the  testimony  of 
two  credible  and  uncontradicted  witnesses,  showing 
that  the  occurrence  came  within  the  category  of  in- 
evitable accidents.  In  Elwood  v.  Western  Union 
Tel.  Co.,  45  N.  Y.  553,  Rapaxlo,  J.,  said,  delivering 
the  opinion  of  the  Court  of  Appeals :  *'  It  is  undoubt- 
edly the  general  rule  that  where  unimpeached  wit- 
nesses testify  distinctly  and  positively  to  a  fact  and 
are  uncontradicted,  their  testimony  should  be  cred- 
ited and  have  the  effect  of  overcoming  a  mere  pre- 
sumption." The  case  at  bar  is  substantially  inden- 
tical  with  Searles  v.  Manhattan  Railway  Company, 
105  N.  y.,  661.  In  that  case  a  cinder  from  defend- 
ant's locofnotive  fell  in  defendant's  eye.  In  spite  of 
uncontradicted  evidence  on  the  part  of  the  defendant, 
that  its  appliances  for  preventing  the  escape  of 
sparks  and  cinders  were  skillfully  made  and  the  best 
known  for  that  purpose,  the  jury  were  allowed  to 
render  a  verdict  in  favor  of  the  plaintiff.  The  Court 
of  Appeals  reversed  the  judgment.  Earl,  J.,  saying: 
•*  The  undisputed  evidence  shows  that  all  the  appli- 
ances used  on  defendant's  locomotives  to  prevent  the 
escape  of  sparks  and  cinders  were  skillfully  made 
and  were  the  best  known.  There  was  no  evidence 
that  any  of  such  appliances  were  defective  or  out  of 
order.  The  mere  proof  of  the  escape  of  cinders  was 
not  suflScient,  as  the  evidence  showed  that  their 
escape  could  not  be  avoided  and  was  inevitable.*  *  * 
When  the  fact  is  that  the  damages  claimed  in  an  ac- 
tion were  occasioned  by  one  of  two  causes,  for  one 
of  which  the  defendant  is  responsible,  and  for  the 
other  of  which  it  is  not  responsible  the  plaintiff  must 
fail  if  his  evidence  does  not  show  that  the  damage 
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was  produced  by  the  former  cause.  And  he  must 
fail  also  if  it  is  just  as  probable  that  they  were  cabsed 
by  the  one  as  by  the  other,  as  the  plaintiff  is  bound 
to  make  out  his  case  by  a  preponderance  of  evidence. 
The  jury  must  not  be  left  to  mere  conjecture,  and  a 
bare  possibility  that  the  damage  was  caused  in  con- 
sequence of  the  negligence  and  unskillf  ulness  of  the 
defendant  is  not  sufficient."  In  this  case  the  falling 
of  the  plate  was  caused  by  the  breaking  of  an  iron 
bolt  three-quarters  of  an  inch  thick,  at  about  an  inch 
and  a  half  from  the  nut  in  the  interior  of  a  wooden 
beam.  The  place  where  the  break  took  place  was 
entirely  concealed  from  sight  and  the  defect  in  the 
bolt,  if  such  there  was,  could  not  be  discovered  except 
by  taking  the  structure  apart.  Every  other  source 
of  danger  from  the  use  of  the  plates  had  been  obvi- 
ated, except  that  arising  from  the  breaking  of  the 
bolts.  This  there  was  no  known  means  of  prevent- 
ing. And  accidents  of  this  kind  were  so  rare  that 
out  of  the  many  thousands  of  such  bolts  in  use  only 
six  had  broken  in  twelve  years.  In  view  of  these  facts 
the  court  was  justified  in  directing  a  verdict  for  the 
defendant,  under  the  rule  laid  down  in  Dwight  v. 
Germania  Life  Ins.  Co.,  103  N.  Y.  359. 

By  the  Court. — Freedman,  J. — This  action  was 
brought  to  recover  damages  for  personal  injuries 
occasioned  by  an  iron  plate  or  clip  falling  upon  the 
plaintiff  from  the  railroad  structure  of  the  defendant. 
The  fall  of  the  said  plate  or  clip  was  alleged  as  hav- 
ing resulted  from  the  negligence  of  the  defendant  or 
its  servants.  This  was  denied  by  the  answer.  The 
plaintiff  proved  the  falling  of  the  plate  or  clip  while 
lie  was  riding  under  the  structure,  and  then  rested. 
A  motion  to  dismiss  the  complaint  at  this  stage  of 
the  trial  was  denied,  and  properly  so,  because  the 
fall  of  the  plate  or  clip,  in  the  absence  of  an  explana- 
tion, raised  a  presumption  of  negligence.     The  de- 
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fendant  then  showed  that  both  in  the  construction 
and  the  maintenance  of  the  road  great  care  liad  been 
taken  to  guard  against  such  an  occurrence;  that  the 
plate  or  clip  had  been  secured  according  to  the  best 
method  in  known  practical  use  at  the  time  of  the  acci- 
dent and  with  more  than  usual  precaution;  that  the 
plate  or  clip  could  only  have  come  off  by  reason  of  the 
breaking  of  a  bolt ;  and  that  the  break  in  question, 
in  the  manner  it  did  occur,  was  not  discovered  or 
discoverable  notwithstanding  the  exercise  of  great 
care.  As  a  whole  the  evidence  thus  given  by  the 
defendant  was  full  and  circumstantial  and  sufficient 
to  overthrow  the  presumption  of  negligence.  The 
burden  thereupon  rested  upon  the  plaintiff  to  show 
that,  notwithstanding  all  that  was  shown  by  the  de- 
fence, the  defendant,  in  the  exercise  of  due  care, 
still  was  bound  to  do,  or  omit  to  do,  something  else 
by  which  the  occurrence  would  have  been  averted. 
The  plaintiff  gave  no  such  additional  proof.  Nor 
could  an  inference  be  competently  drawn  from  the 
whole  evidence  notwithstanding  the  explanation 
given  by  the  defendant,  that  after  all  the  defendant 
was  negligent  in  some  specific  particular.  It  was 
in  the  nature  of  things  impossible  for  the  defendant 
to  prove  more  than  it  had  proved,  and  it  therefore 
became  incumbent  upon  the  plaintiff  to  point  out 
the  specific  thing  which  constituted  the  alleged  neg- 
ligence, especially  as  he  had  carried  off  the  bolt,  the 
breaking  of  which  caused  the  injury,  and  had  not 
produced  it.  In  the  absence  of  such  proof  or  inference 
pointing  to  specific  negligence,  a  verdict  was  prop- 
erly directed  for  the  defendant.  To  have  refused 
to  direct  a  verdict  under  such  circumstances,  would 
have  been  equivalent  to  hold  that  the  presumption 
of  negligence  arising  from  the  mere  happening  of 
an  accident,  was  incapable  of  being  overthrown. 
As  the  case  was  left,  the  occurrence  came  within  the 
category  of  accidents  which  sometimes  do  happen 
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in   spite   of  the  requisite  care   exercised  by   both 
parties. 

The  judgment  and  order  should  be  aflfirmed  with 
costs. 

Sedgwick,  Ch,  J.,  and  O'Gobman,  J.,  concurred. 


ALLAN  C.  DALZELL,  Respondent  v.  THE  FAHYS 
WATCH  CASE  COMPANY,  Appellant. 

Order  for  the  examination  of  defendant' a  qficen  and  books  brfore  oomplanU^ 

when  U  may  be  vacated. 

The  motion  to  vacate  in  this  case  was  made,  (1)  upon  alleged  indeflnlte- 
ness  and  insufficiency  of  plaintiffs  affidavit,  and  (2)  upon  affidavits 
and  exhibits  showing  cause  against  the  order.  Hetd,  that  the  power 
of  the  court  to  vacate  the  order  for  either  of  the  reasons  stated  cannot 
be  questioned. 

At  this  stage  of  the  case  plaintiff  was  bound  to  show  that  the  examina- 
tion was  material  and  necessary  to  enable  him  to  frame  his  complaint. 
The  object  of  allowing  the  examination  before  the  complaint  or  Joinder 
of  issue,  is  not  to  enable  plaintiff  to  ascertain  whether  or  not  he  has  a 
cause  of  action,  but  to  enable  him  to  elicit  material  facts  necessary  to 
be  known  and  incorporated  into  a  statement  of  the  cause  of  action 
which  exists  and  he  has.  It  was  necessary  that  the  plaintiff  should 
have  established  the  good  faith  of  his  application  and  the  materiality 
and  necessity  of  the  examination,  for  the  purpose  of  framing  his  com- 
plaint. This  the  plaintiff  failed  to  do  and  consequently  the  order 
should  have  been  vacated. 

Before  Sedgwick,  Ch.  J..  Preedman  andO'GoRMAN,  J  J. 

Decided  May  5,  1890. 

Appeal  from  order  denying  defendant's  motion  to 
vacate  an  order  for  the  examination  of  defendant's 
ofiScers  and  books. 
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Wetmore  &  Jenner,  attorneys,  and  Wm.  A.  Jenner 
of  counsel,  for  appellant. 

Wilber  &  Oldham,  attorneys,  and  S.  W.  Fullerton  of 
counsel,  for  respondent. 

By  the  Court,-Feeedman,  J. — This  is  an  appeal 
from  an  order  denying  defendant's  motion  to  vacate 
an  order  granted  ex  parte  for  the  examination  of 
defendant's  officers  and  books  before  service  of  the 
complaint. 

The  motion  was  made,  (l)upon  the  alleged  indefi- 
niteness  and  insufficiency  of  plaintiffs  affidavit,  and 
(2)  upon  affidavits  and  exhibits  showing  cause 
against  the  order.  The  power  of  the  court  to  vacate 
the  order  for  either  of  the  reasons  stated,  cannot  be 
questioned.  Levy  v,  Loeb,  44  N.  Y,  Superior  Ct. 
(12  J&Sp.)2^\  ;  affirmed  75  iV.  Y.  609.  The  plaint- 
iff obtained  the  order  before  service  of  a  copy  of  the 
complaint,  and  consequently  he  was  bound  to  show 
that  at  that  stage  of  the  case  the  examination  was 
material  and  necessary  to  enable  him  to  frame  his 
complaint.  The  object  of  allowing  the  examination 
to  be  had  before  the  joinder  of  issue,  is  not  to  enable 
the  plaintiff  to  ascertain  whether  he  has  a  cause  of 
action,  but  to  enable  him  to  elicit  material  facts 
necessary  to  be  incorporated  into  the  statement  of 
the  cause  of  action  which  he  has. 

A  careful  inspection  of  the  record  shows  not  only 
that  the  plaintiffs  affidavit,  even  if  barely  sufficient 
in  the  first  instance,  was  very  indefinite,  but  also 
that  the  plaintiff  had  sufficient  facts  for  framing 
a  complaint  based  upon  defendant's  refusal  to 
account,  and  that  he  failed  to  establish  any  necessity 
for  the  order  of  examination.  The  case  as  presented 
bv  the  affidavits  and  exhibits  of  the  defendant  called 
upon  the  court  to  see  to  it  that  the  plaintiff  should 
establish  the  good  faith  of  his  application  and  the 
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materiality  and  necessity  of  the  examination  for  the 
purpose  of  framing  a  complaint.  This  the  plaintiff 
failed  to  do,  and  consequently  the  order  should  have 
been  vacated,  and  not  merely  modified  as  to  the 
books. 

The  order  appealed  from  should  be  reversed  and 
the  order  of  examination  vacated  with  ten  dollars 
costs  of  the  appeal  and  disbursements  to  be  taxed 
and  ten  dollars  costs  of  motion. 

Sedgwick,  Ch.  J.,  and  O'Gorman,  J.,  concurred. 


ALEXANDER  KUH,  Respondent  v.  THE  METRO- 
POLITAN ELEVATED  RAILWAY  COMPANY, 
ET  AL.,  Appellants. 

Damages  to  the  fee  and  rental  value  of  premises  oi^oining  a  street  in  the  city 
of  New  York  caused  by  the  construction  and  operation  of  an  elevated  railway 
on  said  street — Admission  of  improper  testimony  on  the  trial;  its  effect  con- 
sidered. 

The  plaintiff,  after  objection,  was  permitted  to  prove  that  ho  was  offered 
$42,000  for  his  Sixth  avenue  property  before  the  defendants'  railway 
was  constructed.  Assuming  that  this  testimony  was  incompetent,  yet 
it  sufficiently  appears  from  the  whole  case,  that  the  defendants  were 
not  prejudiced  by  it,  for  upon  testimony  which  was  competent,  the 
trial  judge  found  that  during  a  period  of  six  years  there  was  an  actual 
loss  in  rental  that  amounted  to  $150  each  year.  It  thus  fully  appears 
that  the  award  of  $2,500  for  loss  of  fee  value,  which  was  made,  is  a 
reasonable  one  under  all  the  circumstances.  It  bears  the  usual  relation 
between  fee  value  and  rental  value  at  the  legal  rate  of  interest. 

The  testimony  admitted  as  regards  the  plaintiff's  Eighth  avenue  prop- 
erty, to  the  effect  that  other  owners  of  property  in  that  neighborhood 
had  difficulty  in  renting  their  flats  after  the  construction  of  the  rail- 
road, was  proper  under  all  the  circumstances,  for  it  tended  to  show  the 
uniform  operation  of  a  general  cause  to  produce  a  loss  of  rents. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  5,  1890. 
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Appeal  from  judgment  entered  upon  the  decision 
of  a  judge  at  an  equity  term. 

Davies  &  Rapallo,  for  appellants. 

Peckham  &  Tyler,  attorneys,  and  Charles  A.  B. 
Pratt  of  counsel,  for  respondent. 

By  THE  Court. — Freedman,  J. — The  only  questions 
presented  for  review  are  raised  by  exceptions  taken 
by  the  defendants  to  the  admission  of  testimony. 

Assuming  that  it  was  incompetent  for  the  plaintiff 
to  show  that  he  was  offered  $42,000  for  his  Sixth 
Avenue  property  before  the  defendants'  railway  was 
constructed,  yet  it  sufficiently  appears  from  the 
whole  case  that  the  defendants  were  not  prejudiced 
by  it.  The  testimony  of  defendants'  experts  seems  to 
have  been  wholly  discarded.  Upon  the  testimony 
of  plaintiflTs  experts  four  times  the  amount  which 
was  awarded  as  damage  to  fee  value,  might  have 
been  awarded.  Upon  testimony  which  was  compe- 
tent, sufficient  and  found  worthy  of  belief,  the  trial 
judge  found  during  a  period  of  six  years  an  actual 
loss  of  rental  value  amounting  to  $150  for  each  year. 
It  thus  fully  appears  that  the  award  of  $2,500  for 
loss  of  fee  value  which  was  made,  is  a  reasonable 
one  under  all  the  circumstances.  It  bears  the  usual 
relation  between  fee  value  and  rental  value  at  the 
legal  rate  of  interest.  A  somewhat  similar  question 
was  presented  to  this  court  in  Ross  v.  The  Manhat- 
tan Elevated  R.  R.  Co.,57  N.  Y.  Super.  Ct.  412  de- 
cided during  January,  1890,  and  it  was  held  no 
ground  for  reversal. 

The  testimony  admitted  as  regards  plaintiflTs 
Eighth  Avenue  property  to  the  eflfect  that  other 
owners  of  property  in  that  neighborhood  had  diffi- 
culty in  renting  their  flats  after  the  construction  of 
the  elevated  railroad,  was  proper  under  all  the  cir- 
cumstances.    It  tended  to  show  the  uniform  opera- 
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tion  of  a  general  cause  and  that  plaintiffs  loss  of 
rents  was  not  attributable  to  his  own  neglect,  and 
consequently  it  also  had  a  legitimate  bearing  upon 
the  question  of  fee  value  as  affected  by  loss  of  rents. 
The  judgment  should  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  and  O'Goeman,  J.,  concurred. 


ANTHONY  PRISCO,  Appellant  v.  HERMAN  HUG, 

Respondent. 

Action  for  money  had  and  received  by  defendant  for  the  uk  of  plaint^ s  assignor 

Defences  to  such  an  action. 

PlalntLfTs  aaeignor,  John  F.  Schlpper,  made  a  draft  on  hie  brother 
Gerhard  Sohipper  of  Bremen,  Germany,  for  1,500  BeicbsmarkB,  equal 
to  $360,  payable  to  the  order  of  the  defendant  at  five  days  sight,  and 
gave  the  draft  to  defendant  to  collect  for  him.  Defendant  undertook 
to  collect  the  same  and  to  pay  to  the  said  John  F.  Schlpper,  the  amount 
of  the  same  as  soon  as  he  was  advised  by  cable  from  the  bankers  in 
Germany,  to  whom  the  draft  was  to  be  sent,  that  it  was  paid.  The 
draft  was  sent,  presented  and  paid,  and  defendant  advised  of  payment 
by  cable,  and  afterwards  received  the  money,  yet  defendant  refused  to 
pay  the  proceeds  of  said  draft  ti  John  F.  Schlpper  when  the  latter 
demanded  the  same.  The  grounds  of  his  refusal,  as  claimed  by  him, 
appear  in  the  opinion  of  the  court,  which  were  held  to  be  no  defence 
to  this  action  under  the  circumstances.  That  the  case,  as  presented, 
is  governed  by  the  principles  that  usually  apply  between  principal  and 
agent.  The  agent  collected  the  money  of  his  principal  without  in- 
curring any  responsibility  except  to  pay  it  over  to  his  principal  ac- 
cording to  the  terms  of  his  employment,  and  having  refused  so  to  do 
he  is  liable.    It  was  therefore  error  to  direct  a  verdict  for  defendant. 

Before  Sedgwick,  Ch.  J. ,  Fbeedman  and  O'Gobman,  JJ. 

Decided  May  5,  1890. 

Appeal  from  judgment  entered  in  favor  of  the  de- 
fendant upon  a  verdict  directed  by  the  court. 
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The  facts  suflSciently  appear  in  the  opinion. 
Samuel  D.  Sewards,  for  appellant. 

Gruber  &  Bard,  for  respondent.    . 

By  the  Court. — Preedman,  J. — ^The  action  was 
brought  by  the  plaintiff,  as  the  assignee  of  one  John 
F.  Schipper,  upon  the  allegation  that  the  defendant, 
as  agent  of  the  said  John  F.  Schipper,  had  received 
from  one  Gerhard  Schipper  a  sum  of  money  of  the 
value  of  $360  to  the  use  of  the  said  John  F.  Schip- 
per and  upon  due  demand  had  refused  to  pay  it 
over.* 

The  defendant,  in  his  answer,  denied  this  allega- 
tion, and  then  set  forth  that  he  received  the  money 
from  Gerhard  Schipper  with  instructions  to  expend  it 
in  the  establishment  in  business  of  the  said  John  F. 
Schipper  in  the  city  of  San  Francisco  and  to  pay  it 
over  to  said  John  F.  Schipper  for  that  purpose  when- 
ever the  latter  should  have  proceeded  to  and  become 
permanently  located  at  said  city,  and  not  otherwise  ; 
that  said  John  F.  Schipper  did  not  proceed  to  San 
Francisco,  and  abandoned  Jiis  project  of  going  there 
and  establishing  himself  there,  and  notified  and  in- 
formed the  said  Gerhard  Schipper  to  that  effect, 
and  that  thereupon  the  said  Gerhard  Schipper  notified 
and  instructed  the  defendant  not  to  pay  the  money  to 
said  John  F.  Schipper,  but  to  return  the  same  to  him, 
the  said  Gerhard  Schipper,  and  that  thereupon,  and 
before  the  commencement  of  the  action,  the  defend- 
ant did  return  the  money  to  said  Gerhard  Schipper, 
etc. 

The  trial  of  the  issues  opened  with  an  admission 
on  the  part  of  plaintiff's  counsel  that  the  payment 
of  the  money  was  a  gift  from  Gerhard  Schipper  in 
Bremen  to  John  F.  Schipper,  and  plaintiffs  assignor 
thereupon  took  the  stand,  and  his  testimony  sub- 
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stantiated  the  allegations  of  the  complaint.  A  mo- 
tion made  by  the  defendant  at  this  stage  of  the  trial 
for  a  dismissal  of  the  complaint  on  the  ground  that 
no  cause  of  action  had  been  shown  against  the  de- 
fendant, was  denied. 

The  defendant  then  took  the  stand  as  a  witness 
in  his  own  behalf,  and  the  substance  of  his  testi- 
mony was  as  follows  :  In  the  course  of  a  conversa- 
tion which,  on  or  about  August  6, 1886,  thedefendant 
had  with  plaintiff's  assignor,  the  defendant  suggest- 
ed that  plaintiffs'  assignor  should  go  to  San  Fran- 
cisco, establish  himself  in  business  there,  and  then 
should  sell  defendant's  goods  on  commission.  The 
defendant  declined  to  advance  any  money  for  th«t 
purpose,  and  thereupon  John  F.  Schipper,  being  of 
the  opinion  that  his  brother,  Gerhard  Schipper  of 
Bremen,  Germany,  would  let  him  have  some,  made 
a  draft  on  his  said  brother  for  1,500  Reichsmarks, 
equal  to  $360,  payable  to  the  order  of  thedefendant 
at  five  days  sight,  and  gave  the  draft  to  the  defendant 
for  collection.  The  defendant  undertook  to  collect  it 
and  to  pay  John  F.  Schipper  the  amount  as  soon  as 
he  (the  defendant)  should  be  advised  by  cable  from 
the  bankers  in  Germany  to  whom  the  draft  was  to 
be  sent  for  presentation  and  collection,  that  it  was 
paid.  The  draft  was  sent,  presented  and  paid,  and 
the  defendant  was  advised  of  it  by  cablegram  on  or 
about  August  24, 1886.  Nevertheless  the  defendant 
subsequently  refused  to  pay  the  money  over  to  John 
F.  Schipper  when  the  latter  demanded  it.  The 
ground  of  this  refusal  has  been  variably  stated  by 
the  defendant. 

In  his  answer  he  took  the  position,  as  already 
shown,  that  he  refused  to  pay  because  he  had  re- 
ceived the  money  from  Gerhard  Schipper  with  in- 
structions to  expend  it  only  for  establishing  John 
F.  Schipper  in  business  in  San  Francisco,  and  be- 
cause John  F.  Schipper  had  changed  his  mind  and 
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declined  to  go  to  San  Francisco.  But  there  is  not 
a  particle  of  evidence  nn  the  case  to  the  eJBTect  that 
Gerhard  Schipper  gave  any  such  instructions  or  any 
instructions  whatever  at  the  time  he  paid  the  draft. 
On  this  point  there  was  a  complete  failure  to  estab- 
lish the  defence  set  up  by  answer. 

In  the  course  of  tho  trial  the  defendant  took  the 
position,  and  his  testimony  on  his  direct  examina- 
tion was  to  the  effect,  that  he  refused  to  pay  because 
he  had  been  instrumental  in  assisting  John  F.  Schip- 
per to  obtain  the  money  from  his  brother  upon  the 
representation  that  John  F.  Schipper  intended  to 
establish  himself  in  business  in  San  Francisco  ;  that 
it  was  an  enterprise  promising  good  results,  and 
that  tho  money  was  necessary  for  that  purpose,  and 
that,  when  John  F.  Schipper  changed  his  mind  and 
finally  decided  to  establish  himself  in  New  York, 
and  not  in  San  Francisco,  he,  the  defendant,  believed 
it  to  be  his  duty  not  to  pay  the  money  over  before 
he  had  written  to  Gerhard  Schipper  and  heard  from 
him  again.  In  taking  this  position  the  defendant 
claimed  that,  when  John  F.  Schipper  applied  to  his 
brother  for  the  money,  he,  the  defendant,  had  sent  a 
letter  to  Gerhard  Schipper  in  which  he,  the  defend- 
ant, had  indorsed  the  application  by  the  represent- 
ation that  John  F.  Schipper  intended  to  go  to  San 
Francisco  and  to  establish  himself  in  business  there; 
and  that  a  good  result  might  be  expected.  But  no 
such  letter  appears  in  evidence,  and,  even  if  it  were 
assumed  that  a  letter  to  such  effect  was  written,  no 
proof  was  given  that  it  was  received,  or  even  that  it 
was  properly  mailed.  Upon  his  cross-examination 
the  defendant  distinctly  admitted  that  he  had  no 
knowledge  whatever  that  Gerhard  Schipper  had  re- 
ceived the  letter,  and  that  all  he  knew  was  that 
Gerhard  Schipper  paid  the  draft.  No  other  evidence 
having  been  adduced  upon  this  point,  the  position 
taken  by  the  defendant  at  the  trial   therefor   in- 
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volved  a  defence  which  was  neither  pleaded  nor 
sustained  by  competent  proof. 

Moreover,  the  defendant  in  the  course  of  his  cross- 
examination  was  forced  to  admit,  and  finally  did 
admit,  and  the  testimony  of  Frederick  Huhn,  who 
at  the  time  of  the  transaction  was  defendant's  con- 
fidential clerk,  was  to  the  same  effect,  that  the  true 
reason  of  defendant's  refusal  to  pay* was  that  the 
defendant  thereby  intended  to  prevent  John  F.  Schip- 
per  from  establishing  himself  in  business  in  New 
York  in  competition  with  defendant's  business. 

The  case,  as  presented,  is  therefore  to  be  governed 
by  the  principles  which  usually  apply  between  prin- 
cipal and  agent.  The  agent  collected  the  money 
for  his  principal  without  incurring  any  responsibility 
except  to  pay  it  over  to  his  principal  according  to 
the  terms  of  his  employment,  and  having  refused  to 
do  so,  he  is  liable.  No  representation  by  the  agent 
having  been  made  to  Gerhard  Schipper  as  an  induce- 
ment to  the  payment  of  the  draft,  and  no  condition 
having  been  annexed  by  Gerhard  Schipper  to  the 
payment,  the  money  became  the  property  of  John 
F.  Schipper,  and  it  constitutes,  under  the  circum- 
stances of  the  case,  no  defence  to  the  defendant 
that,  subsequent  to  his  refusal,  he  procured  Gerhard 
Schipper  to  instruct  him  to  pay  the  money  to  a 
banking  house  in  New  York  for  the  account  of  said 
Gerhard  Schipper,  and  that  he,  the  defendant,  did 
pay  it  pursuant  to  such  instruction. 

It  was  therefore  error  to  direct  a  verdict  for  the 
defendant,  and  for  such  error  the  judgment  should 
be  reversed  and  a  new  trial  ordered  with  costs  to 
appellant  to  abide  the  event. 


O'GoEMAN,  J.,  concurred. 
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FANNIE    SCHACHNE,   Kespondent  v.    SAMUEL 

BARNETT,  Am^llant. 

Ne^igence — LiabtiUy  of  owner  of  tenement  hou9e  for  damages  caused  by  the 
faUmg  of  a  stone  upon  plaint^ that  had  rested  upon  the  fire  escape,  for  some 
time  previous  to  UsfaU,  to  the  knowledge  of  dtfendant. 

The  plaintiff  was  lawfully  walking  upon  Bidge  street,  a  public  highway 
in  the  city  of  New  York,  and  when  passing  the  tenement  house,  known 
as  No.  91,  Bidge  street  and  owned  by  defendant,  a  large  stone  or 
marble  slab  which  had  been  placed  and  had  remained  for  some  time 
upon  the  uppermost  Are  escape  on  the  front  of  the  building,  fell  and 
striking  her  upon  the  head  severely  injured  her.  It  was  admitted  by 
the  pleadings  that  at  the  time  in  question,  and  for  some  time  prior 
thereto,  the  defendant  was  the  owner  and  had  possession  and  control 
of  the  said  premises  and  the  fire  escapes  attached  thereto,  and  all  the 
appurtenances  thereunto  belonging.  Tha  immediate  cause  of  the  fall 
of  this  stone  was  left  in  uncertainty.  It  lay  upon  the  tire  escape  in 
front  of  the  sixth  story  of  the  building  and  the  two  middle  windows  of 
the  top  floor.  The  right  window  belonged  to  apartments  which  had 
been  occupied  by  a  tenant  named  Seller,  and  the  left  window  to  apart- 
ments, then  occupied  by  a  tenant  named  Natowiteb.  The  stone  lay 
between  these  windows  and  projected  somewhat  over  the  opening  in 
the  bottom  of  the  fire  escape.  When  Seller  moved  into  these  apart- 
ments he  found  the  stone  in  the  position  described  and  it  remained 
there  during  his  occupation  and  was  there  when  he  left  about  eight 
days  before  the  accident.  That  the  defendant  rented  the  Seller  apart- 
ments after  the  accident,  and  during  the  time  they  were  vacant,  had 
been  locked  and  in  the  possession  and  control  of  defendant,  who  had 
actual  notice  of  the  presence  of  the  stone  on  the  fire  escape,  but  neg- 
lecteil  to  remove  it.  The  defendant  had  a  housekeeper  on  the  prem- 
ises to  keep  them  in  order  and  in  general  charge  of  the  same  who  had 
seen  and  known  the  stone  to  have  been  there  for  a  year  and  a  half  in 
the  same  position.  There  was  no  evidence  that  the  tenant  Natowitch 
had  anything  to  do  with  placing  the  stone  on  the  Are  escape  or  main- 
taining it  there. 

Held,  that,  upon  these  facts  appearing,  the  trial  Judge  properly  refused 
to  dismiss  the  complaint  or  to  direct  a  verdict  for  the  defendant,  and 
it  was  competent  for  the  Jury  to  find  that  the  presence  of  the  large 
stone  or  slab,  projecting  over  the  opening  in  the  fire  escape  in  the 
manner  it  did,  was  a  standing  menace  to  the  safety  of  the  passers  by 
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on  the  street,  of  which  the  defendant  had  sufficient  notice  and  was 
bound  to  remove,  and  failing  so  to  do,  was  liable  for  the  damages  and 
injury  to  plaintiff.  The  issues  were  submitted  to  the  jury  under  a 
charge  which  fully  and  fairly  guarded  all  the  rights  of  the  defendant, 
and  were  determined  in  favor  of  plaintiff,  and  the  record  discloses  no 
tenable  exception,  and  no  sufficient  reason  appears  to  disturb  the 
verdict. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Decided  May  5,  1890. 

Appeal  from  judgment  entered  in  favor  of  the 
plaintiff  upon  the  verdict  of  a  jury,  and  from  order 
denying  defendant's  motion  upon  the  minutes  for  a 
new  trial. 

The  facts  suflSciently  appear  in  the  head  note 
and  opinion. 

Aaron  Levy,  attorney,  and  Christopher  Fine  of  coun- 
sel, for  appellant. 

Adolph  Cohen,  for  respondent. 

By  the  Court. — Freedman,  J. — The  plaintiff  was 
lawfully  walking  along  Ridge  street,  a  public  street 
in  the  city  of  New  York,  and  passing  the  tenement 
house  known  as  No.  91  Ridge  street  and  owned  by 
the  defendant,  when  a  large  stone  or  marble  slab 
which  had  been  placed  and  had  remained  for  some 
time  upon  the  uppermost  fire  escape  on  the  front 
of  the  building,  fell  down  and  struck  her  upon  the 
head  and  severely  injured  her.  The  action  was 
brought  to  recover  damages  for  the  injuries  thus 
sustained. 

The  complaint  alleged,  and  the  answer  by  not 
denying  admitted,  that  at  the  time  in  question  and 
for  some  time  prior  thereto,  the  defendant  was  the 
owner  and  had  possession  and  control  of  the  said 
premises  known  as  No.  91  Ridge  street,  with  the  fire 
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escapes  attached  thereto  and  all  the  appurtenances 
thereunto  belonging. 

Notwithstanding  this  admission  upon  the  record 
the  defendant  now  contends  that  the  complaint 
should  have  been  dismissed  at  the  trial,  because  it 
was  shown  that  he  was  not  an  actual  occupant  of 
the  said  building  or  any  part  thereof,  and  because,  not 
having  been  said  occupant,  he  cannot  be  held  liable 
for  any  misuse  of  the  premises  by  any  of  his  tenants. 
This  contention  is  not  well  founded  in  view  of  the 
state  of  the  evidence,  even  if  the  defendant  could  be 
permitted  to  deny  the  admission  that  he  was  in  con- 
trol. True,  there  was  no  evidence  that  the  fire 
escapes  were  out  of  repair,  or  that  the  stone  which 
fell  was  part  of  the  building  or  fire  escape,  or  that 
the  defendant  put  it  upon  the  fire  escape  from  which 
it  fell,  or  that  he  authorized  anybody  to  put  it  there. 
So  it  is  also  conceded  that  the  premises  consisted  of 
a  six-story  building,  with  properly  constructed  fire 
escapes  in  front  thereof  from  the  sixth  to  the  second 
floor,  and  that  some  26  families  lived  upon  the 
premises.  There  was  an  opening  in  the  bottom  of 
each  fire  escape  except  the  lowest,  and  through  said 
openings  a  ladder  ran  in  front  of  the  building  from 
the  sixth  to  the  second  floor.  The  top  or  uppermost 
fire  escape  was  the  one  on  which  the  stone  lay. 
That  fire  escape  was  in  front  of  the  two  middle  win- 
dows of  the  top  floor,  the  right  window  belonging  to 
apartments  which  had  been  occupied  by  a  tenant 
named  Seller,  and  the  left  window  belonging  to 
apartments  then  occupied  by  a  tenant  named  Nato- 
witch.  The  stone  lay  between  the  said  two  windows 
and  projected  somewhat  over  the  opening  in  the 
fire  escape.  There  was  some  testimony  that  some 
boys  were  playing  or  quarrelling  on  that  fire  escape, 
but  the  immediate  cause  of  the  fall  of  the  stone  was 
left  uncertain.  But  the  plaintiff  showed  that  when 
Seller  moved  into  his  apartments,  he  found  the  stone 
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in  the  position  already  described  ;  that  while  he 
resided  there,  he  let  the  stone  remain,  there  ;  that 
when  he  moved,  he  left  it  there  ;  that  Seller  vacated 
his  apartments  about  eighty  days  before  the  accident 
and  that  the  defendant  rented  them  to  another  ten- 
ant after  the  accident ;  that  in  the  meantime  the 
premises  were  kept  locked  and  that  the,  defendant 
had  full  control  over  them  and  even  had,  through  a 
conversation  with  another  person  on  the  premises, 
actual  notice  of  the  presence  of  the  stone  on  the 
fire  escape,  but  neglected  to  remove  it  after  such 
notice.  And  the  plaintiff  also  gave  proof  that  the 
defendant  had  a  housekeeper  on  the  premises,  whose 
duty  it  was  to  keep  the  house  in  order  and  to  take 
charge  of  the  house  generally,  and  that  the  said 
housekeeper  had  seen  the  stone  from  a  year  to  a 
year  and  a  half  in  the  same  position.  There  was  no 
evidence  that  the  tenant  Natowitch  had  anything  to 
do  with  placing  the  stone  on  the  fire  escape  or  main- 
taining it  there. 

In  view  of  these  facts  the  trial  judge  properly  re- 
fused to  dismiss  the  complaint  or  to  direct  a  verdict 
for  the  defendant,  for  upon  the  same  and  the  other 
evidence  in  the  case  it  was  competent  for  the  jury 
to  find  that  the  presence  of  the  large  stone  or  mar- 
ble slab  projecting  over  the  opening  in  the  fire  escape 
in  the  manner  it  did,  constituted  under  all  the  cir- 
cumstances a  standing  menace  to  the  safety  of  pas- 
sers-by, of  which  the  defendant  had  sufficient  no- 
tice and  which  he  was  bound  to  remove  irrespective 
of  any  duty  specifically  cast  upon  him  by  Section 
26  of  Chapter  566  of  the  Laws  of  1887  relating  to 
the  erection  of  fire  escapes,  but  which  he  failed  to 
remove  notwithstanding  the  notice  and  sufficient 
opportunity  for  the  purpose.  True  many  of  these 
facts  were  contradicted  by  the  defendant,  but  that 
only  created  a  conflict  and  it  was  then  for  the  jruy 
to  determine  the  conflict. 
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The  issues  were  submitted  to  the  jury  under  a 
charge  which  fully  and  fairly  guarded  all  the  rights 
of  the  defendant,  and  were  determined  by  them  in 
favor  of  the  plaintiff.  The  record  discloses  no  ex- 
ception which  is  tenable,  and  no  sufficient  reason 
appears  why  the  verdict  of  the  jury  should  be  dis- 
turbed. 

The  judgment  and  order  ^ould  be  affirmed  with 
costs. 

Sedgwick,  Ch.  J.,  concurred. 


LOUIS  SCHOEN,  as  Administbatob,  etc.,  Appellant 
V.  THE  DRY  DOCK,  EAST  BROADWAY  AND 
BATTERY  RAILROAD  COMPANY,  Respondent. 

KegUgence,  action  to  recover  damagt^  in  consequence  of  the  death  of  the  son 
of  the  plamtiff,  coM^ed  thereby;  under  Chapter  4^)  of  the  Laws  1847,  and 
Section  1902,  of  the  Code  of  Ciml  Prooedmire, 

The  burden  of  proof  was  upon  plaintiff  to  establish  that  the  wrongful 
act,  neglect  or  default  on  the  part  of  defendant's  driver  was  the  actual 
cause  of  the  death  of  plaintiffs  son. 

The  plaintiff  at  the  trial  failed  to  establish  by  competent  evidence  that 
the  death  was  the  legitimate  result  of  any  such  wrongful  act»  neglect 
or  default,  and  plaintiffs  complaint  was  properly  dismissed. 

Before  Feeedman  and  O'Gobman,  JJ. 

De/nded  May  5,  1890. 

Appeal  from  judgment  of  dismissal  of  complaint. 

George  W.  Wilsim,  for  appellant. 

John  M.  Scribner,  for  respondent. 

By  the  Coubt. — Feeedman,  J. — This  action  was 
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brought  to  recover  damages  for  the  benefit  of  the  next 
of  kin  of  the  decedent  by  reason  of  the  death  of  the 
decedent  alleged  to  have  been  caused  by  the  negli- 
gence of  defendant's  driver.  The  decedent  at  the 
time  of  his  death  was  4}  years  of  age.  Such  an  ac- 
tion did  not  lie  at  common  law.  The  right  of  action 
was  first  created  by  Chapter  450  of  the  Laws  of  1847, 
and  the  action  may  now  be  maintained  under  Section 
1902  of  the  Code  of  Civil  Procedure  by  the  executor  or 
administrator  of  the  decedent  for  a  wrongful  act, 
neglect  or  default  by  which  the  decedent's  death 
was  caused. 

The  burden  was,  therefore,  upon  the  plaintiff  to 
establish,  as  part  of  his  case  and  by  competent  evi- 
dence, that  a  wrongful  act,  neglect  or  default  on  the 
part  of  defendant's  driver  was  the  actual  cause  of 
death.  The  plaintiff,  at  the  trial,  did  not  sustain 
the  burden  in  this  respect.  True,  it  is  not  neces- 
sary that  the  cause  of  death  should  be  shown  by  the 
testimony  of  an  expert.  Where,  for  instance,  a  per- 
son, on  being  run  over,  is  killed  on  the  spot,  the 
cause  of  death  is  apparent  to  every  ordinary  ob- 
server. But  in  the  case  at  bar  the  boy  was  taken 
to  a  hospital  and  lived  for  twenty  days  thereafter. 
While  there  his  arm  was  amputated.  No  witness 
described  the  injuries  sustained  as  sufficiently  severe. 
His  little  brother  testified  that  one  wheel  of  the  car 
passed  over  decedent's  hand,  but  no  evidence  was 
given  that  the  injury  was  sufficient  to  cause  death 
or  to  require  amputation.  The  hospital  doctors 
were  not  placed  upon  the  stand.  The  surgeon  who 
performed  the  amputation  was  not  called  as  a  wit- 
ness. The  only  witness  relied  on  by  the  plaintiff  to 
prove  that  the  death  of  the  decedent  resulted  from 
the  injuries  which  he  sustained  on  the  occasion  of 
the  occurrence  complained  of,  was  a  physician  at- 
tached to  the  coroner's  office  who  had  never  seen 
the  decedent  until  after  death.     This  witness  ad- 
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mitted  that  he  had  no  personal  knowledge  as  to  the 
character  of  the  injuries  which  resulted  in  the  am- 
putation ;  that  there  were  no  other  signs  of  violence 
except  the  amputated  arm  ;  that  the  amputation  of 
a  person's  arm  is  not  usually  fatal  ;  and. that  after 
amputation  it  is  impossible  to  tell  what  the  condi- 
tions were  that  necessitated  the  operation,  because 
the  operation  would  necessarily  remove  all  the  indi- 
cative features  of  the  case.  As  the  result  of  a  post 
mortem  examination,  which  he  had  made  and  which 
had  disclosed  that  the  left  side  of  the  pleura  or 
membrane  involving  the  lung  was  in  a  state  of  acute 
pleuritic  inflammation,  he  undertook  to  say  that,  in 
his  opinion,  the  cause  of  death  was  exhaustion  and 
acute  pleurisy  following  in  the  wake  of  the  ampu- 
tation, but  he  did  not  account  in  any  way  for  the 
origin  of  the  pleurisy.  As  the  case  was  left,  the 
pleurisy  might  have  come  from  a  cold  or  exposure 
before  the  accident,  or  from  the  condition  of  the  boy 
immediately  preceding  the  accident,  although  he 
then  appeared  in  health,  or  from  subsequent  unnec- 
essary exposure  in  the  hospital.  This  being  in  sub- 
stance the  state  of  the  evidence,  there  was  no  suf- 
ficient competent  proof  that  the  death  was  the  legit- 
imate result  of  any  wrongful  act,  neglect  or  default 
on  the  part  of  defendants'  driver,  and  plaintiff^s 
complaint  was  properly  dismissed.  That  being  so, 
it  is  not  necessary  to  determine  whether  a  suflScient 
case  was  made  out  in  other  respects. 

The  judgment  should  be  affirmed  with  costs, 

O'GoRMAN,  J.,  concurred. 
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FRANCIS  PARES  OSBORN,  et  al.,  Plaintiffs  v. 
WILLIAM  C.  ROGERS,  et  al..  Defendants.. 


WriUen  instrument,  covistrfiction  of,  principles,  applicable  to  where  Us  meaning 
and  piapoae  by  reason  of  ambiguity  or  confusion  of  language  is  not  dear. 

Defendant ''i,  for  the  purpose  of  enabling  one  Rogers  (who  was  one  of 
them)  to  comply  with  the  conditions  of  an  order  made  on  his  motion 
which  stayed  proceedings  on  a  judgment  against  him  pending  an  ap- 
peal by  him,  first  to  the  general  term  and  then  in  a  certain  event  to  tljc 
C!ourt  of  Appeals,  from  an  order  at  special  term  denying  his  motion  to 
vacate  a  judgment  recovered  against  him  and  the  execution  thereon,and 
which  discharged  a  levy  made  under  an  execution  in  such  judgment  on 
certain  conditions,  gave  to  plaintiffs  a  joint  and  several  bond  conditioned 
that  "  in  case  said  order  appealed  from  shall  be  affirmed  by  the  gen- 
eral term,  and  If  an  appeal  be  taken  from  the  determination  of  the 
general  term  upon  such  appeal  to  the  Court  of  Appeals  in  case  said 
order  be  finally  affirmed  bysuoh  Court  of  Appeals,  the  defendant,  Wil- 
liam C.  Rogers,  shall  well  and  and  truly  pay  unto  the  plaintiffs,*  et<*. 
This  bond  complied  with  and  pursued  the  conditions  of  the  order 
granting  a  stay  and  discharging  the  levy.  The  general  term  reversed 
the  order  appealed  from.  On  appeal  to  the  Court  of  Appeals  that 
court  reversed  the  general  term  and  affirmed  the  special  term. 

The  question  involved  was,  whether  the  phrase  **  in  case  said  order  be 
finally  affirmed  by  the  Court  of  Appeals  "  was  confined  to  an  affirm- 
ance after  an  affirmance  by  the  general  term,  or  included  an  affirm- 
ance after  a  reversal  by  the  general  term,  in  other  words  whether  or 
not  it  referred  to  an  affirmance  of  the  special  term  order  whatever 
may  have  been  the  determination  of  the  general  term  from  which  the 
appeal  to  the  Court  of  Appeals  was  taken.  If  the  phrase  included  an 
affirmance  by  the  Court  of  Appeals  after  a  reversal  by  the  general 
term,  then  plaintiffs  were  entitled  to  be  paid  the  sum  conditioned  to 
be  paid  by  the  bond,  otherwise  not. 

Held,  (1.)  That  it  is  a  principle  of  law  that  where  the  meaning  and  pur- 
pose of  a  written  contract,  from  the  ambiguity  or  confusion  of  language 
employed,  Is  not  quite  clear,  such  a  c  instruction  of  it  is  to  be  sought 
for  and  adopted  as  may  be  the  most  reasonable,  the  most  liberal  and 
most  consistent  with  the  sense  in  which  the  promisor  believed  the 
promisee  accepted  the  promi^  and  in  which  he  did  actually  accept. 
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{^2)  That  upon  tiiis  principle,  in  view  of  the  facts  and  circumstances  at- 
tendant on  and  surrounding  tlie  execution  of  the  bond,  the  sense 
mutually  understood  by  the  parties  was  that  payment  was  to  be  made 
to  plaintiffs  upon  the  order  being  affirmed  by  the  general  term,  or  if 
the  litigation  was  carried  to  the  Court  of  Appeals  by  either  of  the  par- 
ties then  upon  affirmance  by  that  court. 

(3)  That  plaintiffs'  were  entitled  to  judgment  for  the  sum  conditioned 
to  be  paid  by  the  bond. 

Before  Sedgwick,  Ch.  J. ,  Freedma.n  and  O'Gtorman,  J  J. 

Decided  May  5,  1890. 

Submission  in  an  agreed  case.  The  facts  suflS- 
ciently  appear  in  the  opinion. 

Coudert  Brothers,  attorneys  and  of  counsel,  for 
plaintiffs,  argued : — 

I.  The  bond  was  executed  and  delivered  as  the 
condition  of  a  favor  to  the  defendant  Rogers — as  the 
*'  terms  "  upon  which  his  request  for  favor  was 
granted.  That  request  is  found  in  the  affidavit  of 
Rogers,  at  folio  19  of  the  case,  and  is  in  the  following 
words.  "  The  defendant  asks  for  a  stay  of  pro- 
ceedings, pending  said  appeal,  and  that  the  levy 
under  the  execution  herein  be  discharji^ed  upon  such 
terms  as  to  the  court  may  seem  just."  This  lan- 
guage is  substantially  repeated  in  the  order  to  show 
cause  and  precludes  any  necessity  of  citing  author- 
ity in  support  of  the  power  of  the  court  to  exact 
terms  in  the  premises.  In  other  words,  the  power 
is  conceded.  Rogers  asked  for  two  things:  (1.) 
For  a  stay  of  proceedings  under  the  judgment  and 
execution  pending  his  appeal.  In  respect  of  this 
element  we  concede  that  the  vitality  of  the  bond 
expired  upon  the  reversal  of  the  order  by  the  gen- 
eral term.  After  that,  and  ponding  the  plaintiffs* 
appeal  to  the  Court  of  Appeals,  there  was  no  neces- 
sity for  a  stay  ;  for  although  the  judgment  was 
never  cancelled  of  record,  the  plaintiffs  could  not 
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have  enforced  it,  with  the  order  of  reversal  staring 
them  in  the  face.  (2.)  The  other  favor  asked  for 
was  the  discharge  of  a  levy  which  afforded  the 
plaintiffs  ample  security  for  their  debt.  The  bond 
was  a  substitute  for  this  security.  This  element  is 
entirely  lost  sight  of  in  the  contention  of  the  de- 
fendants. (3.)  The  decision  of  the  court,  at  special 
term,  upon  the  favors  asked  for  was  practically, 
this  : — *'  Yes  ;  proceedings  shall  be  stayed  and  your 
property,  which  the  plaintiffs  hold  as  a  security, 
shall  be  released  and  handed  back  to  you,  to  dispose 
of  as  you  see  fit,  upon  condition  that  you  give  the 
plaintiffs  equally  good  and  ample  security  in  its 
stead."  That  this  was  intended  is  evident  from  the 
provision  in  the  order  and  in  the  bond  itself,  for 
payment  *'  within  thirty  days  after  the  final  affir- 
mance of  said  order,"  by  either  the  general  term  or 
the  Court  of  Appeals,  as  the  case  should  be.  (4.) 
That  this  bond  was  exacted,  not  only  to  stay  pro- 
ceedings, but  as  a  consideration  for  the  discharge  of 
the  levy  cannot  be  disputed. 

II.  It  is  clear  from  all  the  circumstances  of  the 
case  and  from  the  language  of  the  bond  itself,  that 
the  contingency  contemplated  was  a  final  affirmance 
of  the  order  of  the  special  term,  whether  that  final 
affirmance  should  be  by  the  general  term,  ( in  case 
no  appeal  should  be  taken  to  the  Court  of  Appeals), 
or  by  the  Court  of  Appeals.  It  is  also  clear  that 
both  the  order  and  the  bond  contemplated  an  appeal 
by  either  party  to  the  Court  of  Appeals.  The  lan- 
guage of  the  order  is  "if  an  appeal  be  taken  from 
the  determination  of  the  general  term  upon  such  ap- 
peal," that  of  the  bond,  '*  in  case  of  an  appeal  from 
the  determination  of  the  general  term."  The  office 
of  the  bond  was  two-fold.  (1.)  To  protect  the  de- 
fendant from  further  prosecution  under  the  judg- 
ment until  his  motion  to  vacate  should  have  been 
finally  passed  upon  ;  and  (2.)    To  indemnify   the 
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plaintiffs  for  the  loss  of  the  security  afforded  them 
by  the  levy.  The  propriety  for  such  indemnity  is 
shown  by  the  fact  that  otherwise  their  final  success 
in  the  court  of  last  resort  would  have  proved  a  bar- 
ren victory.  And  it  is  undoubtedly  true  that  the 
possibility  of  such  a  contingency  was  in  the  mind  of 
the  court  at  special  term  when  indemnity  was 
demanded  as  the  condition  of  discharging  the  levy. 
III.  The  contract  of  the  defendants  is  in  plain, 
unmistakable  terms — "  in  case  said  order  be  finally 
aflBrmed  by  the  Court  of  Appeals,  the  defendant, 
William  C.  Rogers,  shall  well  and  truly  pay  *  *  * 
within  thirty  days  after  the  final  affirmance  of  said 
order  by  such  Court  of  Appeals."  If  there  were 
any  ambiguity  in  the  language  of  the  obligation, 
(which  we  deny)  it  should  be  construed  against  the 
obligors.  Ripley  t?.  Larmouth,  56  Barb.  21  ;  Marvin 
V.  Stone,  2  Cow.  781  ;  Gifford  v.  First  Pres.  Soc,  56 
Barh.  114  ;  White  v.  Hoyt,  IZN.  Y.  505  ;  Hoffman  v. 
iEtna  Fire  Ins.  Co.,  32  lb.  405. 
■  IV.  In  the  case  of  Robinson  v.  Plimpton,  25  N. 
Y.  484,  it  was  held  that  the  sureties  in  an  undertak- 
ing on  appeal  from  an  order  of  the  special  term 
which  was  reversed  by  the  general  term,  were  not 
thereby  discharged  ;  but  were  liable  upon  the  ulti- 
mate affirmance  of  the  first  order  by  the  Court  of 
Appeals.  The  language  of  the  undertaking  in  that 
case  was  general  ;  following  §  335  of  the  Code  of 
Procedure — "  that  if  the  judgment  appealed  from,  or 
any  part  thereof,  be  affirmed,  or  the  appeal  be  dismiss- 
ed, the  appellant  will  pay,"  etc.  There  was  no  refer- 
ence, in  the  undertaking,  to  either  the  general  term 
or  the  Court  of  Appeals  ;  and  it  was  claimed'  that 
the  reversal  by  the  general  term  absolutely  dis- 
charged the  sureties,  and  that  they  could  not  be 
again  made  liable,  without  their  assent,  by  the  order 
of  another  court  in  an  appeal  to  which  they  were 
strangers.     The  court  held  that  "  the  statute  and  the 


J  56  OSBORN  0.  ROGERS. 


Defendants'  points. 


undertaking  given  in  pursuance  of  it,  have  respect 
to  the  final  determination  in  the  court  of  last  resort, 
or  the  last  court  to  which  the  parties  may  take  it  by 
appeal.''  The  cases  cited  by  Mr.  Justice  Allen,  in 
that  opinion  are  Traver  v.  Nichols,  7  Wend.  434  ; 
Bennet  v.  Brown,  20  N.  Y.  99  ;  Ball  v.  Gardener,  21 
Wend.  270  ;  and  Smith  v.  Grouse,  24  Barb.  433. 
And  the  case  Robinson  v.  Plimpton  has  been  cited 
and  the  principles  there  enunciated  approved  in  Doo- 
little  V.  Dininny,  31  N.  Y.  350  ;  Hinckley  v.  Kreitz, 
58  lb.  583  ;  Humerton  t\  Hay,  65  lb.  380.  A  fortiori, 
where  the  instrument  itself  makes  specific  provision 
for  payment  within  thirty  days  after  affirmance  by 
the  general  term,  (if  no  appeal  bo  taken  from  that 
affirmance),  and  also,  in  terms,  for  payment  within 
thirty  days  after  final  affirmance  by  the  Court  of 
Appeals,  if  an  appeal  be  taken  from  the  determina- 
tion of  the  general  term. 

Marston  Niles,  attorney  and  of  counsel,  for  defend- 
ants Edgar  and  Grannis,  among  other  things,  ar- 
gued : — 

I.  The  bond  has  these  words  :  •'  The  court  havino: 
ordered  such  discharge  of  levy  and  a  stay  of  execution 
*  *  *  in  case  of  an  appeal  from  the  determination  of 
the  general  term  to  the  Court  of  Appeals  *  *  *  until  the 
final  determination  of  the  Court  of  Appeals."  The 
plaintiffs  claim  that  the  court  ordered  such  discharge 
and  stay,  even  in  case  the  general  term  should  vacate 
the  judgment  and  discharge  the  execution,  and  the 
plaintiff's  should  appeal.  Why  should  the  special 
term  order  that  the  levy  should  remain  discharged 
and  the  stay  of  execution  continue  at  a  time  when 
the  judgment  should  have  been  wholly  vacated  and 
the  levy  have  been  entirely  discharged,  and  the  ex- 
ecution rendered  null  ?  Of  high  value  to  the  defend- 
ant, as  the  plaintiff"  thinks,  would  be  a  stay  forbid- 
ding the  plaintiffs  to  issue  execution  upon  a  judgment 
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that  had  already  been  vacated.  On  account  of  the 
value  to  him  of  such  a  stay,  the  plaintiiFs  think  the 
special  term  imposed  upon  him  the  burden  of  a  bond 
pending  the  operation  of  such  a  stay,  and  on  account 
of  its  value  the  defendant  was  willing  to  give  the 
bond.  But  perhaps  the  plaintiflfs  will  say  that  there 
was  another  purpose  in  exacting  the  bond  ;  viz., 
that  the  plaintiffs  should  be  protected  in  case  the 
general  term  should  vacate  the  judgment  and  the 
plaintiffs  take  an  appeal  to  Albany.  According  to 
the  plaintiffs,  the  special  term  designed  to  protect 
the  plaintiffs  against  a  possible  adverse  determina- 
tion of  the  general  term.  The  general  term  might, 
perhaps,  determine  that  the  special  term  had  been 
in  error.  Therefore  the  special  term,  by  exacting  a 
bond,  secured  the  plaintiffs  against  injury  by  the 
general  term,  and  threw  its  defending  arm  about  the 
plaintiffs  until  the  Court  of  Appeals  could  be  heard 
from.  Assuming  that  the  special  term  designed  the 
bond  to  baffle  somewhat  the  effect  of  the  general 
term's  determination,  how  would  the  stay  operate 
which  was  granted  in  consideration,  of  the  bond? 
In  fact  the  general  term  vacated  the  judgment.  As 
soon  as  the  judgment  was  vacated  the  plaintiffs  were 
stayed.  Stayed  by  virtue  of  the  stay,  say  the  plain- 
tiffs ;  and  therefor,  say  they,  the  bond  which  was 
the  condition  on  which  the  stay  was  granted,  held 
good.  Is  that  true  ?  Was  it  not  because  the  plaint- 
iffs had  now  no  judgment  in  their  favor  that  they 
were  stayed  ?  But  perhaps  the  plaintiffs  will  say  that 
the  meaning  was  that  the  defendant  should  somehow 
be  stayed,  in  case  the  judgment  against  him  should  be 
set  aside  by  the  general  term  ?  should  be  stayed  till 
the  Court  of  Appeals  could  be  heard  from.  Assum- 
ing that  the  special  term  had  jurisdiction  to  stay  the 
operation  of  the  general  term's  determination,  in 
what  would  such  stay  of  the  victorious  defendnnt 
consist  ?     What  proceedings  of  the  defendant  could 
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there  then  be  to  stay  ?  The  defendant  would  be 
having  no  proceedings  pending  ;  he  would  simply 
have  gone  about  his  business.  But  assuming  the 
defendant  might  take  some  proceedings  except  for 
this  stay,  why  should  he  be  called  upon  to  give  a 
bond  as  a  condition  of  staying  his  own  proceedings  ? 
II.  I  understand  the  plaintiffs  make  claim  that  the 
words  *'  until  the  final  determination  of  defendant's 
said  appeal  from  said  order  by  the  general  term  " 
mean  "  until  the  general  term  shall,  after  the  Court 
of  Appeals'  affirmance  of  the  special  term  order,  make 
final  determination  affirming  the  order."  I  under- 
stand the  plaintiffs  make  claim  that  '•  final"  means 
here  '*  upon  remittitur  from  Albany  and  order  of 
conformity  entered  below."  Were  this  possible,  the 
language  would  be  absurd  ;  for  it  speaks  of  **  an  ap- 
peal *  *  *  to  the  Court  of  Appeals "  subsequent  to 
such  '*  final  determination."  But  appeal  to  the  Court 
of  Appeals  would  be  impossible  after  order  of  con- 
formity pursuant  upon  remittitur.  Moreover  if  the 
plaintiffs'  contention  in  that  behalf  is  true,  the  words 
*'  and  in  case  of  an  appeal  from  the  determination  of 
the  general  term  "  would  be  superfluous ;  for  the 
greater  includes  the  less,  and  the  immediately  pre- 
ceding words,  *' until  the  final  determination  *  *  *  by 
the  general  term,"  would  then  include  the  utmost 
contingencies.  But  the  bond  does  in  fact,  through- 
out, use  the  phrase  •'  final  determination"  in  no  suc?h 
sense  as  that  which  the  plaintiffs  claim.  It  says 
•'  the  final  determination  by  the  Court  of  Appeals/' 
and  it  says  '*  in  case  said  order  be  finally  affirmed 
by  the  Court  of  Appeals  ;  "  in  neither  of  which  cases 
can  the  plaintiffs'  proposed  interpretation  attach. 
And  in  respect  to  the  general  term  itself,  the  bond 
uses  the  pliraso  in  a  sense  necessarily  opposite  to 
the  plaintiffs'  proposed  sense  ;  for  it  uses  the  words 
•*  within  30  days  after  the  final  aflSrmance  by  the 
general  term,  or,  if  an  appeal  be  taken  to  the  Court 
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of  Appeals,  within  30  days  after  the  final  affirmance 
of  said  order  by  the  Court  of  Appeals."     Here  the 
•'  final  affirmance  by  the  general  term  "  is  an  affirmance 
that  may  be  followed  by  an  appeal  to  the  Court  of 
Appeals,  and    consequently   is   not   an   affirmance 
which  is  "final  "  in  the  sense  that  it  is  "after  remit- 
titur from  the  Court  of  Appeals."     Besides,  the  word 
'•  or  "  imports  an  alternative.     If  "  final  affirmance 
by  general  term"  is  here  meant  to  include  a  case  of 
previous  determination  by  the  Court  of  Appeals,  the 
function  of  the  word  "  or  "is  destroyed.    The  probable 
reason  for  using  the  word  "  final  is  in  order  to  provide 
for  such  a  contingency  as  where  the  general  term  might 
make  a  determination  which  would  not  finally  deter- 
mine the  matter,  as,  for  example,  a  determination  re- 
ferring the  matter  for  further  evidence,  etc. ;  with 
perhaps  some  general  instructions  to  be  pursued  by 
the  special  term  ;  and  perhaps  from  the  special  term's 
ordered  thereon,  the  defendant  might  make  an  in- 
terlocutory appeal  to  the  general  term.     In  any  such 
case  the  stay  ought  to  hold,  and  the  bond  therefore 
ought  to  hold  beyond  such  interlocutory  determina- 
tion ;  ought  to  hold  until  a  "  final"  determination. 
Likewise,  the  word  "final"  includes  a  case  in  which 
the  special  term  order  would  be  modified,  and  yet,  as 
modified,  affirmed.    Moreover,  the  order  itself,  con- 
tains no  trace  of  such  a  meaning  for  the  word  "final"  as 
the  plaintiffs  claim  for  it.    In  its  parallel  passage  that 
order  says  merely,  "  In  case  the  said  order  appealed 
from  shall  be  affirmed  by  said  general  term."     If  the 
plaintiffs  say  that  the  special  term  purposely  caused 
the  bond  to  vary  from  the  order,  considering  the  order 
to  be  defective,  a  sufficient  answer  is  that  so  far  from 
indicating  this,  the  bond  expressly  refers  to  the  order 
as  its  fans  et  origo,  and  purports  to  follow  strictly  the 
order. 

III.  Robinson  v.  Plimpton,  25  N.  Y.  484  ;  Smith  v. 
Grouse,  24  5ar6. 434;  Hinckley  i?.  Kreitz,58iV:  Y.  583; 
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Gardner  v.  Barney,  24  Haw,  467  ;  Bennett  v.  Brown, 
20  A^.  y.99;  Traver  v.  Nichols,  7  Wend.  434;  Ball  r. 
Gardner,  21  lb.  270 ;  Tibbies  v.  O'Connor,  28  Barb. 
538,  are  not  in  point  as  authorities  in  favor  of  plain- 
tiffs contention.  ( Here  counsel  commented  on  them) 
A  radical  distinction  is  to  be  drawn  between  the 
statutory  undertaking,  and  a  bond,  like  this  one,  re- 
quired *'  as  the  condition  of  a  favor."  Rice  v.  Whit- 
lock,  IQAbb.  225. 

A.  D.  Williams,  attorney  and  of  counsel,  for  defend- 
ants Rogers  and  Horton. 

By  the  Court. — O'Gorman,  J. — This  action  being 
now  pending,  this  is  a  submission,  under  sections 
1279,  et  seq.,  of  the  Code,  on  an  agreed  case  of  a  con- 
troversy arising  from  the  differing  opinions  enter- 
tained by  the  parties  plaintiff  and  defendant,  as  to 
the  true  meaning,  force  and  effect  of  a  certain  bond 
with  sureties,  given  by  defendant  Rogers,  under 
order  of  the  Supreme  Court,  as  a  condition  for  the 
discharge  of  a  levy  made  under  judgment  and  execu- 
tion against  Rogers,  in  favor  of  the  plaintiffs  for  the 
sum  of  $7,938.53,  with  interest  and  costs. 

The  plaintiffs  claim  that  this  bond  is  now  in  full 
force."    The  defendants  deny  the  claim. 

On  issue  of  execution  and  levy  made  on  the  prop- 
erty of  *'  Rogers,"  he  moved  at  the  special  term  of 
the  Supreme  Court,  for  the  vacation  of  the  judgment 
and  execution.  His  motion  was  denied.  From  this 
decision,  he  appealed  to  the  general  term,  and  also 
moved  in  the  special  term  for  a  stay  of  plaintiffs' 
proceedings  pending  that  appeal.  This  motion  was 
granted  and  '*  Rogers"  obtained  an  order  staying  the 
plaintiffs'  proceedings,  and  discharging  the  levy  pend- 
ing the  appeal  to  the  general  term,  and  also  pend- 
ing such  appeal  as  might  be  taken  to  the  Court  of 
Appeals,  on  the  condition  of  his  giving  a  bond  with 
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sureties.  The  bond  was  given  under  the  approval 
of  the  court,  and  the  contention  now  is  as  to  the  true 
intention  and  legal  effect  of  that  bond.  The  Su- 
preme Court,  at  general  term,  reversed  the  order  of 
the  special  term,  and  set  aside  the  judgment  against 
*'  Rogers."  From  that  decision  the  plaintiffs  ap- 
pealed to  the  Court  of  Appeals,  who  reversed  the 
decision  of  the  general  term  of  the  Supreme  Court 
and  restored  the  judgment  and  execution  against 
Rogers  to  their  former  force  and  effect. 

The  defendants  now  claim  that  the  liability  of 
the  sureties  on  the  bond  was  discharged  by  the 
judgment  of  the  general  term,  setting  aside  the  judg- 
ment against  Rogers,  and  that  plaintiffs  can  main- 
tain no  action  against  the  sureties. 

The  plaintiflFs,  on  the  other  hand,  contend  that 
the  bond  and  all  its  obligations  continued  in  full 
force  and  effect  during  all  the  litigation  in  the  Court 
of  Appeals,  and  on  the  decision  of  that  court  revers- 
ing the  decision  of  the  general  term  and  reinstating 
the  judgment  against  Rogers  and  the  execution 
against  his  property,  they  were  intitled  to  demand 
the  fulfillment  of  all  the  provisions  of  that  bond,  in 
their  favor,  and  to  compel  the  sureties  to  pay  the 
amount  of  the  judgment,  etc. 

The  condition  of  the  bond  is  as  follows  : — *'  That 

whereas,  the  above  bounden  William  C.  Rogers  has 

appealed  to  the  general  term  of  the  Supreme  Court 

of  the  state  of  New  York,  First  Department,  from  an 

order  made  and  entered  on  the  28th  day  of  October, 

1887,  in  an  action  in  the  Supreme  Court  of  the  state 

of  New  York,  wherein  Francis  Pares  Osborn,  and 

others,  are  plaintiffs,  and  the  said  William  C.  Rogers, 

defendant,  which  order  denies  the  motion  made  by 

the  said  Rogers  to  vacate  the  judgment  entered  in 

said  action  on  October  17th,  1887,  and  to  set  aside 

the  execution  issued  thereon. 

'•  And  whereas,  a  motion  has  been  made  by  said 

11  ^ 
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Rogers  for  a  stay  of  proceedings  pending  said  appeal 
and  to  discharge  the  levy  under  the  execution  issued 
upon  said  judgment  upon  such  terms  as  to  the  court 
may  seem  just,  and  the  court  having  ordered  such 
discharge  of  levy  and  a  stay  of  proceedings  until 
the  final  determination  of  the  defendants'  said  ap- 
peal from  said  order  by  the  general  term,  and  in 
case  of  an  appeal  from  the  determination  of  the  gen- 
eral term  to  the  Court  of  Appeals,  then  until  the 
final  determination  of  the  Court  of  Appeals  upon 
such  appeal,  then,  that  in  case  said  order  appealed 
from  shall  be  affirmed  by  said  general  term,  and  if 
an  appeal  be  taken  from  the  determination  of  the 
general  term  upon  such  appeal  to  the  Court  of  Ap- 
peals in  case  said  order  be  finally  affirmed  by  said 
Court  of  Appeals  the  defendant  William  C.  Rogers 
shall  well  and  trulv  pav  unto  said  Francis  Pares 
Osborn,  Charles  Spencer  Osborn,  William  Osborn, 
and  Robert  Arthur  Osborn,  any  and  all  sum  or  sums 
which  may  be  or  shall  be  due,  owing  and  unpaid 
upon  said  judgment,  and  the  fees  of  the  sheriff  under 
said  execution,  wdth  interest  upon  such  sum  or  sums 
unpaid,  and  sheriff*  fees  and  all  costs  of  appeal  that 
may  be  awarded  to  the  plaintiffs,  within  thirty  days 
after  the  final  affirmance  by  the  general  term,  or  if 
an  appeal  be  taken  to  the  Court  of  Appeals  within 
thirty  daj^s  after  the  final  affirmance  of  said  order 
by  such  Court  of  Appeals,  then  this  obligation  to  bo 
void  otherwise  to  remain  in  full  force  and  effect." 

The  language  used  might  have  been,  no  doubt, 
more  clear,  but,  taking  into  account  the  circum- 
stances under  which  it  was  executed,  and  the  im- 
portant advantages  secured  by  defendant  Rogers, 
because  of  its  execution,  I  find  little  difficulty  in 
arriving  at  the  conclusion  that  the  plaintiffs'  conten- 
tion is  right,  and  that  the  liability  of  the  sureties 
on  the  bond  to  the  plaintiffs,  still  exists,  and  the 
action  on  behalf  of  the  plaintiffs  against  defendants 
is  well  brought. 
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In  the  endeavor  to  ascertain  the  meaning  and  pur- 
pose of  a  written  contract,  which,  from  the  ambig- 
uity or  confusion  of  language  may  not  be  quite 
clear,  a  court  is  justified  in  seeking  for  such  con- 
struction as  may  bo  the  most  reasonable,  the  most 
liberal  and  most  consistent  with  the  sense  in  which 
the  promisor  believed  that  the  promisee  accepted 
the  promise,  and  in  which  he  did  actually  accept  it. 

I  entertain  no  doubt,  that,  in  the  case  of  the  instru- 
ment here  in  question,  the  sense  thus  mutually  under- 
stood by  the  parties  was,  that  the  bond  should  be 
and  continue  to  be  a  valid  and  suflBcient  security 
for  payment  of  the  amount  of  plaintiffs  judgment, 
whether  that  judgment  was  sustained  by  the  general 
term  of  the  Supreme  Court,  or  the  decision  of  the 
Court  of  Appeals  if  the  litigation  rea6hed  that  court. 
If  the  intention  of  the  parties  to  the  bond  was  that 
the  liability  of  the  sureties  was  to  end  on  the  deci- 
sion of  the  appeal  to  the  general  term,  all  allusion 
in  the  bond  to  the  Court  of  Appeals  would  have  been 
useless,  idle  and  irrelevant.  The  allusion  to  the 
Court  of  Appeals  clearly  indicated  that  an  appeal  to 
that  court  was  to  be  expected  on  the  part  of  either 
party  who  might  be  dissatisfied  by  the  decision  of 
the  general  term.  It  is  very  unlikely  that  the  inten- 
tion of  the  parties  was,  that  in  case  of  a  decision  of 
the  general  term  hostile  to  the  plaintiffs' ,  they  were 
to  accept  their  defeat,  or,  if  they  sought  redress  by 
appeal  to  the  Court  of  Appeals,  carry  on  that  litiga- 
tion without  any  security  from  which  they  could 
realize  any  substantial  benefit  or  protection. 

It  should  bo  remembered  that,  at  the  time  the 
the  bond  was  executed,  the  plaintiffs  had  levied  under 
the  execution,  on  the  goods  of  Rogers,  and  that,  to 
the  extent  of  the  value  of  these  goods,  security, 
pendente  lite,  had  been,  in  effect,  given.  By  setting 
aside  that  levy,  the  plaintiffs  were  left  without  any 
security,  unless  such  as  was    found  in  the  bond. 
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That  whatever  security  was  aflForded  by  the  bond 
should  cease  to  exist  on  the  decision  of  the  general 
term  in  favor  of  the  defendant  Rogers,  would  have 
left  the  plaintiffs  without  any  security  in  place  of 
the  levy  on  the  goods  of  Rogers,  of  which  security 
he  had  been  deprived  by  the  order  of  the  special 
term.  That  this  injustice  should  have  been  intend- 
ed by  the  court,  or  would  have  been  acquiesced  in 
by  the  plaintiffs,  is  not  to  be  believed.  No  violence 
is  done  to  the  language  of  the  bond  by  this  holding, 
and  the  general  driftof  authoritative  judicial  opinion 
is  in  that  direction.  Robinson  v.  Plimpton,  25  -AT. 
Y.  484  ;     Doolittle  v.  Dininny,  31  lb.  350. 

The  intention  of  all  the  parties  was,  in  my  opinion, 
that  the  plaintiffs  were  to  receive,  by  means  of  the 
bond,  a  security  which  should  be  the  full  equivalent 
of  the  security  they  held  by  their  levy  on  the  goods 

of  Rogers. 

There  should  be  judgment  for  the  plaintiffs  in  form, 
and  for  the  amount  specified  in  folios  55  and  56  of 
the  agreed  case. 

Sedgwick,  Ch.  J.,  and  Feeedman,  J.,  concurred. 
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THEODOKE    HAEBLER,  et   al..  Respondents  «. 
JOHN  G.  BERNHARTH,  et  al..  Appellants. 

Motion  by  dffendarU  to  vacate  attachment  on  the  papers  on  which  it  was  issued, 
permitting  an  affidavit  to  be  read  in  opposition,  when  not  subsla/ntiat 
error,  Haebkr  v.  Bemharlh,  115  N»  F.  4^9, —  effect  of  on  question  of 
sufficiency  of  affUkani, 

Permitting  an  aflfldavit  to  be  read  in  support  of  an  attachment  upon  a 
motion  to  vacate  upon  the  papers  on  which  the  warrant  of  attaoh- 
ment  was  granted,  is  not  substantial  error  where  the  affidavit  on  which 
the  warrant  of  attachment  was  granted,  authorized  its  issue. 

In  the  case  at  bar  the  Court  of  Appeals,  in  115  N,  T.,  459,  has  held  that 
the  affidavit  on  which  the  attachment  was  granted  was  sufficient  to 
authorize  Its  issue. 

Under  this  decision  the  permitting  the  plaintiff  to  read  an  affidavit  in 
opposition  to  a  motion  by  defendant  to  vacate  the  warrant  of  attach* 
ment  on  the  papers  on  which  it  was  issued,  was  not  substantial  error. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 

Decided  May  5,  1890. 

Appeal  from  an  order  denying  defendants'  motion 
to  vacate  the  attachment  issued  herein  on  the  papers 
whereon  it  was  granted. 

The  affidavit  on  which  the  attachment  was  granted 
was  as  follows  : 

'•  Theodore  Haebler,  being  duly  sworn,  says :  That 
he  is  one  of  the  plaintiffs  named  in  the  above  entitled 
action,  which  has  been  brought  to  recover  the  sum 
of  one  thousand  sixtyrfour  VJi  dollars  as  damages 
suffered  by  the  plaintiffs  by  reason  of  a  breach  of 
warranty  by  the  defendants  as  to  the  kind  and 
quality  of  one  thousand  bags  of  beans,  purchased 
and  paid  for  by  the  plaintiffs  to  be  shipped  by  the 
defendants  from  Havre,  France,  under  said  warranty. 
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•'  That  the  defendants  are  not  residents  of  this  State, 
but  reside  at  Havre,  France. 

*'  That  the  plaintiffs  are  entitled  to  recover  from  the 
defendants  the  sum  of  one  thousand  sixty-four  a'^ 
dollars  over  and  above  all  counterclaims  known  to 
deponent.'* 

The  other  matters  sufficiently  appear  in  the  opinion. 

Coudert  Brothers,  attorneys  and  of  counsel,  for  ap- 
pellants, on  the  questions  considered  in  the  opinion, 
argued  : — 

I.  The  attachment  can  only  be  sustained,  if  at 
all,  upon  the  affidavit  recited  in  the  warrant.  No 
further  proof  can  be  given  in  plaintiffs'  behalf.  Buhl 
V.  Ball,  41  Hun,  61  ;  Pach  v.  Orr,  15  Code  C.  P.  176, 
and  cases  cited,  p.  178. 

II.  The  plaintiffs  must  affirmatively  establish 
every  fact  necessary  to  sustain  their  attachment. 
Richter  v.  Wise,  6  T.  &  C.  70  ;  S.  C.  3  Hun,  398  ; 
Smith  V.  Davis,  29  lb.  306  ;  Pomeroy  v.  Ricketts,  27 
lb.  242  ;  Reilly  v.  Sisson,  31  lb.  572  ;  Labalt  v. 
Schulhof,  4  N.  Y.  Supp.  819 ;  Pomeroy  v.  Moss,  15 
Weekly  Digest,  25  ;  Golden  Gate  Concentrator  Co.  v. 
Jackson,  13  Abb.  N.  C.  476  ;  Walts  v.  Nichols,  32 
Hun,  276  ;  Manton  v.  Poole,  67  Barb.  330.  The 
cases  cited  by  plaintiffs  as  to  the  sufficiency  of  the 
affidavit  have  no  application  here  ;  in  those  cases 
facts,  and  not  conclusions  drawn  from  facts,  were 
alleged.  The  general  term  of  this  court  has  pre- 
viously and  very  properly  criticised  and  condemned 
this  affidavit  in  the  strongest  terms.  56  N.  Y.  Super. 
Ct.  575.  All  the  Court  of  Appeals  has  decided,  re- 
specting the  affidavit,  is,  that  "  dealing  solely  with 
the  question  of  jurisdiction,"  they  thought  it  suffi- 
cient, but  they  reaffirm  the  principles  above  referred 
to,  as  to  the  necessity  of  establishing 'affirmatively 
by  the  affidavit,  "  a  full  and  clear  statement  of  facts, 
bringing  the  case  immediately  within  the  statutory 
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conditions  before  granting  the  warrant."  Our  con- 
tention as  to  the  effect  of  the  decision  of  the  Court 
of  Appeals  just  mentioned  is  sustained  by  Judge 
O'Brien  in  Supreme  Court  Chambers  {N.  Y,  Law 
Journal,  Jan'y  14</^  1890),  in  Belmont  v.  Arizona 
Copper  Co.,  wherein  he  says:  *'This  case  comes 
within  the  principle  stated  in  Golden  Gate  Co.  v. 
Jackson,  13  Abb.  N.  C.  476  ;  and  the  rule  there  laid 
down  is  not  affected  by  the  decision  of  the  Court  of 
Appeals  in  Haebler  v.  Bernharth,  115  N.  Y.  459. 
The  motion  to  vacate  in  the  latter  case  was  not  made 
by  the  defendant.  If  it  had  been,  the  conrt  said  it 
would  not  have  interfered  with  the  decision  below. 
The  question  there  was  strictly  one  of  jurisdiction. 
The  question  here,  however,  is — conceding  the  jur- 
isdiction— whether  the  attachment  ought  to  have 
been  granted.  When  the  motion  to  vacate  is  made 
by  the  defendant,  that  is  the  real  question.  Allen 
17.  Meyer,  73  N.  Y.  3.  Here  the  value  of  the  prop- 
erty is  not  stated  at  all.  The  plaintiff  simply  states 
that  upon  the  facts  alleged  he  has  suffered  damages 
to  the  amount  of  $25,000.  That  is  his  opinion. 
He  might  as  well  have  put  his  damages  at  $250,000. 
An  attachment  requiring  the  sheriff  to  sieze  property 
suflficient  to  cover  a  precise  amount  should  not  be 
granted  upon  such  an  affidavit.  The  plaintiff  should 
at  least  have  furnished  some  evidence  of  the  value 
of  the  property  with  respect  to  which  he  claims 
damaores.  The  motion  to  vacate  should  therefore 
be  granted." 

in.  The  Code  of  Civil  Procedure,  §  636,  distinctly 
requires  that**  if  the  action  is  to  recover  damages 
for  a  breach  of  contract,  the  affidavit  must  show  that 
the  plaintiff  is  entitled  to  recover  the  sum  stated 
therein."  This  means  that  he  must  show  by  legal 
proof  the  facts,  so  that  the  court  may  infer  from 
them  that  he  is  entitled  to  at  least  the  amount  of 
the  attachment.     The  complaint  does  not  approach 
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this  requirement.  The  court  is  not  permitted  to 
assume  the  existence  of  any  facts  not  clearly  alleged. 
The  rule  of  damages  upon  the  facts  stated,  is  the 
difference  in  value  between  beans  of  the  kind  and 
quality  of  the  sample,  and  those  of  the  kind  and 
quality  delivered  (Opinion,  Court  of  Appeals  herein); 
but  on  this  appeal  the  court  cannot  spell  out  facts, 
by  applying  the  rule  of  damages  for  the  purpose  of 
showing  that  the  plaintiffs  have  been  damaged  to 
some  extent.  Andrews,  J.,  in  the  opinion  of  the 
Court  of  Appeals  herein  (supra),  says  :  "  The  com- 
plaint does  not  distinctly  show  upon  its  face  that 
upon  this  rule,  the  damages  would  be  the  sum  stated, 
but  it  cannot  be  inferred  that  beans  greatly  inferior 
in  quality  to  those  warranted  would  be  worth  but  a 
nominal  amount  less  than  beans  of  greatly  superior 
kind  and  quality."  And  so  the  Court  of  Appeals, 
on  the  motion  made  by  the  subsequent  lienors,  held 
that  there  was  sufficient  in  the  papers  to  confer  jur- 
isdiction, upon  this  court,  but  they  add  the  expressed 
words  :  *'  The  complaint  and  affidavit  upon  this 
point  are  undoubtedly  very  general  and  are  open  to 
criticism.  But  dealing  here  (in  the  Court  of  Ap- 
peals) solely  with  the  question  of  jurisdiction,  we. 
think  the  affidavit  did  tend  to  show  a  cause  of  action 
on  contract  and  a  liability  of  the  defendants  to  the 
amount  stated." 

IV.  The  attachment  cannot  be  sustained  for  the 
amount  of  unliquidated  damages,  by  reason  of  the 
breacli  of  a  contract.  It  does  not  follow  that  because 
a  party  is  damaged  by  the  breach  of  a  contract,  that 
he  is  entitled  to  obtain  an  attachment  as  a  matter  of 
course. 

Marshall  P.  Stafford,  attorney  and  of  counsel,  for 
respondents,  on  the  questions  considered  inthe  opin- 
ion argued  : — 

I.  The  attachment  was  warranted  by  the  papers 
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on  which  it  was  granted,  (a).  This  is  settled  by  the 
decision  of  the  Court  of  Appeals  in  this  action. 
Haebler  ^.  Bernharth,  115  N.  7.459.  That  decision 
may  not  make  the  question  technically  res  adjudicata 
as  to  the  appellants,  but  it  settles  the  law  of  the 
matter.  (6).  In  the  court  below,  the  appellants  con- 
tended that  the  decision  of  the  Court  of  Appeals 
makes  a  distinction  between  a  defendant  and  a  sub- 
sequent lienor  as  to  facts  necessary  to  justify  the 
issuing  of  a  warrant  of  attachment.  There  is  no 
basis  for  this  claim.  The  Court  of  Appeals  make  a 
distinction  between  a  defendant  and  a  subsequent 
lienor  as  to  the  right  to  appeal  to  that  court  from  an 
order  granting  or  vacating  an  attachment.  There  is 
not  the  slightest  intimation  that  an  attachment  may 
be  justified  by  the  papers  on  which  it  was  granted 
if  a  subsequent  lienor  moves  to  vacate,  but  not  so 
justified  when  the  defendant  moves,  (c).  In  the 
court  below  counsel  for  appellants  laid  much  stress 
on  the  fact  that  the  Court  of  Appeals  held  that  when 
subsequent  lienors  moved  they  must  stand  upon  a 
strict  legal  right,  but  that  when  a  defendant  moved 
it  was'  discretionary  with  the  court  whether  the 
attachment  should  be  vacated  or  not.  The  lan- 
guage of  the  Court  of  Appeals  thus  sought  to  be 
availed  of  in  support  of  this  motion  was  used  solely 
in  reference  to  the  right  to  appeal  to  that  court, 
and  it  is  a  manifest  perversion  of  it  to  give  it  a 
bearing  upon  any  other  point.  It  affords  no  basis 
whatever  for  a  claim  that  the  Court  of  Appeals  did 
not  mean  and  decide  that  the  attachment  was  prop- 
erly granted  and  ought  not  to  be  vacated  on  any 
one's  motion  on  the  ground  that  it  was  not  justi- 
fied by  the  papers  on  which  it  was  granted,  (rf). 
The  judge  who  granted  the  warrant  necessarily 
exercised  his  discretion  as  to  the  sufiiciency  of  the 
papers.  He  held  them  sufficient  and  the  Court  of 
Appeals  has  decided  that  he  was  justified  in  exer- 
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ising  this  discretion  in  the  way  he  did.  It  is  well 
settled  that  a  motion  to  vacate  an  attachment  as  not 
warranted  by  the  papers  on  which  it  was  granted 
will  be  denied  if  there  is  enough  to  call  for  the  ex- 
ercise of  the  judicial  discretion  of  the  judge  who 
granted  the  warrant.  The  attachment  must  be  ab- 
solutely and  totally  unwarranted  before  it  will  be 
vacated  on  this  ground.  The  judge  who  exercised 
his  discretion  in  granting  the  warrant  was  called 
upon  to  exercise  his  discretion  about  it  again  on  the 
motion  resulting  in  the  order  from  which  this  appeal 
is  brought.  He  exercised  it  on  this  second  occasion 
with  the  same  result  as  he  did  on  the  first,  which 
the  Court  of  Appeals  has  decided  he  was  fully  justi- 
fied in  doing.  It  was  therefore  difficult  to  see  how 
the  question  of  "  discretion  "  can  be  advantageously 
invoked  here  by  the  appellants. 

II.  Laches  in  moving  would  be  sufficient  ground 
for  denving  the  motion  to  vacate. 

III.  The  affidavit  of  Mr.  Stafford  was  properly  re- 
ceived, the  motion  being  based  on  an  affidavit  as 
well  as  the  original  papers.  Even  if  it  liad  been 
otherwise  inadmissible,  it  was  proper  for  the  pur- 
pose of  showing  what  papers  in  fact  were  before  the 
judge  when  he  granted  the  attachment.  This  mat- 
ter was  all  gone  over  on  the  Mj^ers  appeals.  If  the 
affidavit  is  admissible,  for  any  purpose,  then  it  must 
stand,  siRce  the  objection  was  general.  The  motion 
for  resettlement  was  properly  denied. 

By  the  Court. — O'Gorman,  J. — The  warrant  of  at- 
tachment in  this  case  was  granted  by  the  court  on 
April  5,  1888. 

An  order  to  show  cause  why  the  attachment  should 
not  be  vacated  on  the  papers  upon  which  the  same 
was  granted,  was  made  on  November  10,  1889. 

The  motion  on  the  order  to  show  cause  was  denied 
by  the  judge  at  special  term,  and  from  that  decision 
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the  defendants  appeal,  on  the  ground  that  the  court 
allowed  the  plaintiffs  to  submit  an  affidavit  in  opposi- 
tion to  the  defendants'  motion  to  vacate  the  warrant 
made  in  November,  1889, — that  the  court  had  not 
power  to  receive  and  consider  said  affidavit  on  defen- 
dants' motion  to  vacate — that  plaintiffs  had  been 
guilty  of  laches  in  offering  said  affidavit,  setting  forth 
that  the  plaintiffs  had  obtained  a  judgment  against 
the  defendants  by  default — that  the  money  held  by 
the  sheriff  on  the  plaintiffs'  attachment  had  been  by 
some  indirection  applied  to  payment  of  a  judgment 
of  another  creditor  of  the  parties  defendant,  and  an 
action  against  such  creditor  for  restitution  of  such 
money,  is  now  pending. 

The  delay  of  defendants  in  moving  to  vacate  the 
attachment  is  laches,  which  did  not  seem  entitled 
to  much  favor  from  the  court  before  which  the  motion 
to  vacate  was  made. 

,The  permission  of  the  court  to  the  plaintiffs'  coun- 
sel to  read  affidavits  as  to  occurrences  in  the  action 
since  the  granting  of  the  attachment,  was  not  sub- 
stantial error. 

The  affidavit  on  which  the  warrant  of  attachment 
was  granted,  discloses  facts  sufficient  to  warrant  the 
order.     Haebler  v.  Bernharth,  115  iV.  F.  459,  462. 

The  remedy  by  attachment  is  summary  and  should 
not  be  hampered  and  frustrated  by  unnecessary  techni- 
cality, although  all  proper  precautions  should  be 
taken  to  protect  a  defendant  against  imposition  or 
oppression. 

The  order  appealed  from  should  be  affirmed,  with 
costs. 

Sedowick,  Ch.  J.,  and  Fbeedman,  J.,  concurred. 
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THE  SECOND  AVENUE  RAILROAD  COMPANY, 
Respondent  v.  THE  METROPOLITAN  ELE- 
VATED  RAILWAY  COMPANY,  et  al.,  Appel- 
lants. 

Ck>mpla%ntf  order  for  amendment  of,  tchal  objecfions  thereto  are  not  available 
on  appeal. — Instance  of  such  order  not  interfering  wUh  the  conatitutUmal 
right  of  trial  by  jury. 

The  objection  that  the  order  permitting  the  plaintiCT  to  amend  the  oom- 
plaint  required  the  defendants  to  answer  the  amended  complaint,  is  not 
available  on  appeal,  it  not  being  claimed  that  the  order  prevented 
defendants  from  demurring,  or  that  but  for  the  order  they  would 
have  demurred. 

The  objection  that  the  order  required  the  defendants  to  answer  within 
twenty  daya  after  service  of  the  amended  complaint,  is  not  available  on 
appeal. 

The  objection  that  the  order  directed  the  issue  to  remain  as  of  Novell- 
ber  15,  1888,  is  not  available  on  appeal. 

The  proper  and  sufficient  remedy  as  to  the  above  matters,  if  defendants 
were  aggrieved,  was  to  move  for  a  resettlement. 

Order  for  amendment  of  complaint  not  depriving  defendant  of  his  eon- 
stitutional  right  of  trial  by  jury,  instance  of. 

Before  Sedgwick,  Ch.  J.,  Feeedman  and  O'Goeman,  JJ, 

Decided  May  5,  1890t 

Appeal  from  order  allowing  an  amendment  to  the 
complaint. 

The  complaint  alleged  that  plaintiff  is  and  was  a 
corporation  duly  organized  ;  that  Second  Avenue 
between  123d  and  r29th  streets  in  the  city  of  New 
York,  is  a  public  highway  laid  out  and  opened  under 
chapter  86  of  the  Laws  of  1813,  entitled  "  an  act  to 
reduce  several  laws  relating  particularly  to  the  city 
of  New  York  into  one  act,"  passed  April  9,  1813 ; 
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that  upon  the  opening  of  said  avenue  the  corporation 
of  the  city  of  New  York  became  seized  of  the  fee  and 
certain  trusts  in  the  complaint  set  forth,  among 
others,  that  the  avenue  should  forever  be  appro- 
priated and  remain  open  in  like  manner  as  other 
public  streets  and  avenues  in  said  city  then  were, 
and  of  right  ought  then  to  have  been  appropriated 
and  kept  open. 

The  complaint  then  alleged,  "  That  at  the  time 
of  the  passage  of  said  act  of  1813,  none  of  the  streets 
or  avenues  in  said  city  were  appropriated  or  kept 
open  for  the  use  or  purposes  of  a  railroad,  either 
surface,  underground  or  elevated.  That  such  pro- 
ceedings created  a  valid  trust  in  the  corporation  of 
said  city,  which  precluded  it  from  authorizing  any 
other  use  of  the  land  acquired  for  such  portion  of 
the  said  second  avenue  than  that  described  in  said 
act  of  1813.  That  the  said  city  of  New  York  in 
effect  contracted  with  all  persons  who  owned  land 
on  said  avenue,  that  such  abutting  owners  and  their 
successors  might  erect  buildings  upon  their  lots  and 
open  windows  overlooking  said  street,  and  receive 
light  for  their  said  buildings  from  said  street  as  a 
perpetual  easement  over  said  street. 

'•  That  no  use  of  said  street  should  be  permitted 
which  should  render  the  air  in  said  street  noxious  or 
unwholesome,  or  which  should  obstruct  the  entrance 
to  buildings  erected  or  to  be  erected,  or  which  should 
disturb  and  annoy  the  occupants  of  said  buildings  by 
unusual  noise,  jars,  or  in  any  other  manner  what- 
ever. 

••  That  said  avenue,  until  taken  possession  of  by 
the  defendants,  as  hereinafter  set  forth,  was  only 
used  for  the  ordinary  purposes  of  a  street  or  avenue, 
that  is  to  say,  for  the  passage  of  man  and  beast  and 
of^rehicles  drawn  or. propelled  upon  the  surface  of 
the  same,  and  for  the  free  admission  and  use  of  air 
and  light  and  access  to  houses  and  buildings  erected 
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and  to  be  erected  upon  the  boundary  lines  of  said 
street. 

"  That  said  use  of  light,  air  and  access  to  buildings 
is  a  necessary  use  indispensable  to  the  enjoyment 
and  ownership  of  the  said  premises,  and  is  an  ease- 
ment legally  appurtenant  to  said  premises,  and  is 
property." 

The  complaint  then  alleged  that  in  1871,  the 
plaintiff  became  the  owner  in  fee  simple  of  certain 
premises  situate  on  Second  avenue,  between  126th 
and  127th  streets,  (particularly  described  them)  and 
of  the  buildings  thereon,  and  had  ever  since  been  and 
then  was  such  owner  thereof  ;  that  before  the  acts 
of  the  defendants  thereinafter  set  forth  said  prop- 
erty was  of  great  value;  that  in  consequence  of  such 
acts  of  defendants  the  use,  enjoyment  and  value  of 
said  property  was  greatly  damaged  and  reduced,  and 
the  plaintiff  suffered  great  injury  and  loss.  It  then 
alleged  the  incorporation  of  the  defendant  "  The 
Metropolitan  Elevated  Railway  Company."  It  then 
alleged  that  in  1880  the  said  Railway  Company  took 
possession  of  said  Second  avenue,  between  said 
streets,  and  erected  Ihereon  a  structure  of  iron  and 
wood.  It  then  gave  a  particular  description  of  the 
structure  and  the  use  thereof  made  by  the  defendant. 
It  then  alleged  that  since  1880  the  railroad  has  been 
in  possession  of  and  operated  by  the  defendant  The 
Manhattan  Railway  Company  and  lessee  and  agent 
of  the  Metropolitan  Elevated  Railway  Company.  It 
then  alleged  the  incorporation  of  the  Manhattan 
Railway  Company.     It  then  proceeded  as  follows : 

That  the  defendants  by  constructing  and  main- 
taining said  structure  in  such  parts  of  said  Second 
avenue,  deprived  the  said  avenue  of  the  purifying 
action  of  the  sun  in  drying  the  surface,  and  pre- 
vented the  former  and  usual  circulation  of  air,  and 
made  the  said  street  damp,  dark  and  unwholesome. 
Trains  of  cars  were  and  are  run  by  defendants  upon 
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this  structure  at  intervals  of  a  few  minutes  all  day 
and  until  midnight.  That  this  structure  and  these 
trains  deprived  and  now  deprive  plaintiflTs  premises 
of  the  uninterrupted  use  of  and  access  by  the  light 
and  air  in  said  avenue  and  opposite  plaintiff's  said 
premises,  so  that  this  plaintiff  could  not  and  cannot 
have  the  former  or  customary  use  of  said  light  and 
air  in  their  said  premises,  but  are  deprived  thereof  by 
the  defendants.  That  the»  engines  drawing  these 
trains  emit  into  said  street  and  into  plaintiff's  said 
premises  and  buildings  offensive  and  noxious 
stenches  and  cinders. 

That  said  columns  obstruct  plaintiff's  free  use  of 
said  street. 

That  trains  in  passing  said  buildings  emit  sparks, 
steam,  soot  and  ashes,  and  water  into  the  street 
and  plaintiff's  said  premises,  and  cause  a  loud  and 
unpleasant  noise  and  disturbance  during  their  pas- 
sage past  plaintiff's  said  premises. 

That  by  the  construction  and  operation  of  said 
Elevated  Steam  Railway  as  hereinbefore  set  forth, 
the  said  defendants  deprive  the  plaintiff  of  the  free 
and  uninterrupted  or  unimpaired  enjoyment  of  its 
rights  and  property,  and  the  lawful  iise  of  its  said 
premises,  and  greatly  reduced  their  value. 

The  plaintiff*. further  says  that  each  and  every  of 
the  aforesaid  injurious  acts  of  the  defendants  have 
been  done  wrongfully,  and  against  the  will  and  con- 
sent of  the  plaintiff.  That  for  the  aforesaid  wrongs 
aad  injuries  which  the  defendants  inflicted  upon 
the  plaintiff  and  the  said  premises,  and  upon  the 
rights  and  interests  and  easements  as  above  set 
forth,  defendants  never  made  or  offered  plaintiff  any 
compensation,  nor  did  defendants,  by  recourse  to 
the  right  of  eminent  domain  accorded  to  them  by 
lavr,  ever  take  any  steps  to  compensate  plaintiff  for 
any  of  said  wrongs  and  injuries,  but  on  the  contrary 
defendants  inflicted  said  wrongs  and  injuries,  and 
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imposed  said  burdens  on  the  plaintiff  and  the  said 
property  without  compensation  or  indemnity  during 
the  whole  period  from,  in  or  about  the  month  c  f 
March,  1880,  when  the  said  structure  was  completed, 
till  the  present  time. 

That  but  for  the  said  unlawful  acts  of  defendants 
the  plaintiff's  said  property  would  be  of  much 
greater  value,  and  the  rental  value  thereof  would  bo 
much  greater,  and  in  coflsequence  of  the  continu- 
ance of  said  unlawful  acts,  the  market  value  and 
rental  value  of  said  premises  have  been  greatly 
diminished. 

Whereforeplaintiff  prays  judgment  that  unless  the 
defendants  shall  pay  to  this  plaintiff  the  amount  of 
damages  sustained  by  them  through  their  said  un- 
lawful acts  up  to  the  time  this  action  was  commenc- 
ed, and  which  damages  in  rental  depreciation  amount 
to  the  sum  of  thirty  thousand  dollars,  and  unless 
they  shall  also  pay  to  the  plaintiff  within  sixty  days 
after  the  tender  by  plaintiff  to  them  of  a  conve^'-ance 
of  the  easements  of  light,  air  and  access  lawfully  ap- 
purtant  to  said  premises,  and  now  abridged  by  de- 
fendants, the  further  sum  of  forty-five  thousand 
dollars,  that  an  injunction  may  issue  restraining 
said  defendants,  and  that  they  be  enjoined  and  re- 
strained from  operating  and  maintaining  said  struct- 
ures and  compelling  them  to  remove  the  said  rail- 
road structure  and  station  from  in  front  of  plaintiff^s 
said  premises  and  for  such*  other  and  further  relief 
as  to  the  court  may  seem  fit,  together  with  the  costs 
of  this  action. 

Issue  was  joined  November  15,'  1888,  by  defendants' 
answer.  The  issue  thus  joined  came  on  to  be  tried  on 
the  21st  and  22nd  days  of  January,  1890,  at  an  equity 
term  as  an  equity  cause  before  Sedgwick,  Ch.  J.,  with- 
out a  jury.  On  the  trial  defendants'  counsel  moved 
to  strike  the  cause  of  action  from  the  calendar,  on  the 
ground  that  it  sets  forth  no  equitable  cause  of  action. 
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Thereupon  plaintiffs  counsel  moved  to  amend  the 
complaint  so  as  to  put  in  the  complaint  allegations 
that  the  defendants  intended  and  threatened  to  con- 
tinue the  structure  and  the  operation  of  the  road 
through  the  term  of  its  charter  ;  and  asked  the  court 
to  allow  an  adjournment  in  order  to  apply  at  tho 
special  term  for  leave  to  amend.  Defendants'  counsel 
asked  that  the  cause  be  marked  off  the  term.  The 
court  thereupon  ruled:  *'  Inmy  judgment  thedefend- 
ants,  if  an  amendment  is  allowed,  will  have  aright  to 
claim  a  trial  upon  the  issue  as  of  the  time  when 
made  by  the  amendment.  I  have  no  power  to  put 
this  over  in  contemplation  of  a  new  issue  being 
made,  for  if  that  new  issue  be  made  it  will 
take  its  place  on  the  calendar  of  that  date  ; "  and 
granted  the  motion  to  put  the  cause  off  the  term. 
Thereafter  plaintiff  moved  at  a  special  term  held  at 
Chambers  for  the  hearing  of  motions  for  leave  to 
amend  the  complaint  by  inserting  therein  after  the 
words  "  and  greatly  reduced  their  value "  above 
italicized  the  allegation,  "  That  the  said  structure  and 
the  running  of  trains  thereon  and  the  other  acts  of 
defendants  hereinbefore  alleged  are  of  a  permanent, 
lasting  and  continuous  nature  and  will  be  permanent, 
lasting  and  continuous,"  and  by  inserting  after  the 
words  '*  greatly  diminished  *'  above  italicized,  the  al- 
legation "That  plaintiff  is  obliged  to  seek  the  equi- 
table assistance  and  interference  of  this  court  in 
order  to  prevent  a  multiplicity  of  actions." 

The  motion  was  granted  and  an  order  dated  Feb- 
ruary 6, 1890,  entered  upon  the  granting  of  it,  which  is 
suflSciently  set  forth  in  the  opinion.  Defendants 
appealed  to  the  general  term. 

Davies  &  Rapallo,  attorneys,  and  T.  Frelinghuysen 
C.  Demarest  of  counsel,  for  appellants,  argued  : — 

I.  The  order  appealed  from  should  be  reversed, 
because  it  imposes  on  the  defendants,  who  were 
wholly  without  fault,  terms  on  granting  relief  to  the 

12 
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plaintiff  against  the  results  of  a  non-observance  of 
the  rules  of  pleading.  (1.)  The  order  appealed  from 
provides  :  *'  And  it  is  further  ordered  that,  within 
twenty  days  after  the  service  of  a  copy  of  the  com- 
plaint, amended  as  aforesaid,  upon  the  attorney  for 
the  defendants,  the  defendants  shall  serve  their 
amended  answer  upon  the  attorney  for  the  plaint- 
iff." This  was  error  :  •'  The  only  pleading,  on  the 
part  of  the  defendants  is  either  a  demurrer  or  an 
answer"  (Code  Civ.  Pro.,  §  487).  This  statute  gives 
the  defendant  an  option,  of  which  a  court  cannot 
deprive  him,  where  he  asks  no  favor,  and  has  been 
guilty  of  no  laches.  Fink  v.  Manhattan  R.  Co.,  N.  Y 
Com.  Pleas.  Gen.  Term,  Feby.,  1890,  8  N.  Y.  Supple- 
menu  327  ;  Union  Bank  v.  Mott,  19  How.  2G7.  (2). 
The  order  appealed  from  provides  ;  **  And  it  is  fur- 
ther ordered,  *  *  *  that  the  issue  herein  shall  re- 
main i?.s  of  the  15th  day  of  November,  1888."  This 
was  error  :  (a.)  '*  An  agreement  to  forbear  for  a  time, 
proceedings  at  law  or  in  equity,  to  enforce  a  well- 
founded  claim,  is  a  valid  consideration  for  a  promise" 
{Parsonson  C'on<racte,7thed.,470,andcasescited);  and 
(6.)  It  is  a  familiar  condition  imposed  by  the  courts 
on  opening  a  defendant's  default  in  pleading,  or  on 
granting  to  a  defendant  an  extension  of  time  to  plead 
to  provide  that  the  issue  shall  remain  as  of  the  date 
which  it  would  have  had  in  case  the  default  had  not 
occurred  or  the  extension  been  granted.  It  follows 
that  (c.)  To  so  antedate  an  issue,  as  against  anunof- 
fendino:  defendant's  title  to  demand  the  observance 
of  the  statutory  prescription  as  to  the  time  of  his  ar- 
raignment, is  to  deprive  him,  without  reason,  of  a 
right,  without  possessing  which  he  could  not  waive 
or  forfeit  it  in  the  cases  of  default  or  extension  sup- 
posed ;  and  of  which  right,  if  existence  were  not  pre- 
dicable,  forbearance  could  not  be  purchased  by  the 
promise  referred  to  in  the  last  quotation. 

II.  The  order  appealed  from  should  be  reversed. 
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because,  in  aocomplishing  its  only  intended  object, 
the  substitution  of  an  equitable,  for  a  legal,  cause  of 
action,  it  violates  the  defendants'  constitutional 
right  to  a  jury  trial  of  the  issue  offered  by  plaintiff 
and  accepted  by  defendants.  Before  the  amendment 
allowed  by  the  order  appealed  from,  the  complaint 
set  forth  a  claim  for  money  damages — a  legal  as  dis- 
ti  nguished  from  an  equitable  cause  of  action — present- 
ing an  issue  for  trial  by  a  jury,  as  distinguished  from 
a  trial  by  the  court.  In  the  aflSdavit  of  plaintiff's 
attorney,  upon  which  the  order  to  show  cause  was 
based,  the  aflSant  pointedly  calls  the  attention  of  the 
court  to  the  fact  ''that,  by  the  ninth  section  of 
defendants'  answer  herein,  it  is  admitted  that  said 
structure  is  of  a  permanent  and  lasting  nature.  And 
it  is  the  fact,  that  the  defendants'  answer  to  the 
first-named  complaint,  i.  e.,  to  the  complaint  as  it 
existed  before  the  order  appealed  from  was  made, 
alleged  *'  that  the  said  railway  was  constructed  ac- 
cording to  law,  and  with  the  greatest  care  and  skill, 
and  that  the  structure,  maintenance  and  operation 
thereof  are  permanent,"  Here,  then,  we  find  both 
parties  insisting  on  the  permanency  of  the  road. 
The  Lahr  case  makes  the  issue,  in  such  a  conjuncture, 
triable  by  jury,  as  a  question  of  damages.  104  N.  Y. 
294.  The  case  at  bar  is  thus  brought  distinctly 
within  the  doctrine  announced  in  Davison  r.  Associ- 
ates of  the  Jersey  Company  71  N.  Y.  333. 

III.  The  order  appealed  from  should  be  reversed, 
because  its  result  is  a  defective  pleading.  (1.)  **  A 
court  has  not  the  discretion  to  allow  a  defective 
pleading  to  be  served  as  an  amendment  of  the  earlier 
pleading"  Pracht  v.  Ritter,  48  N.  Y.  Super  Ct.  509, 
510.  (2.)  Thecomplaint,  as  permitted  to  be  amended 
by  the  order  .appealed  from,  is  defective,  because 
(a.)  The  allegation, — '*that  the  plaintiff  is  obliged 
to  seek  the  equitable  assistance  and  interference  of 
this  court  in  order  to  prevent  a  multiplicity  of  actions," 
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is  sham  on  its  face.  A  **  multiplicity  of  actions*'' 
cannot  arise,  and  therefore  cannot  be  prevented 
between  two  persons  only.  WillariTs  Eq.  Jurispr., 
Potter's  ed.,  326  ;  citing  Cowper  v.  Clark,  3  P.  Wms. 
157,  and  Alexander  v.  Pendleton,  8  Cranch,  468  ; 
1  Haddock's  Chancery,  \st  Am.  <?d.,  140.  If,  how- 
ever, it  is  assumed  that  the  pleader  was  trying 
to  allege  the  danger  of  a  necessity  of  suing  repeat- 
edly to  collect  damages,  then  {h.)  The  two 
amendments  are  inconsistent,  because,  as  has  been 
seen,  the  quality  of  "permanency,"  by  the  Lahr 
decision,  makes  the  damage  recoverable  oiice  for  all 
by  the  verdict  of  a  jury.  That  inconsistent  amend- 
ments of  a  complaint  will  not  be  allowed,  see  Evan- 
gel L.  Church  t?.  Fingar,  II  i\r.  K  Week.  Dig.  460; 
Scheier  v.  Tyrrell,  23  lb.  476. 

IV.  The  order  appealed  from  should  be  reversed, 
because  it  transcends  the  broadest  limits  of  the  field 
wherein  the  courts  have  exercised  their  regulative 
power  over  pleadings.  (1.)  Although  it  is  decided 
that  the  statute  is  not  the  sole  source  of  the  power 
to  allow  amendments,  it  is  believed  that  the  clause  of 
Code  Civ.  Pro.,  §  723, — which  allows  of  an  amend- 
ment *'  by  inserting  an  allegation  material  to  the 
case," — suggests  a  degree  of  liberality  which  a  court 
can  never  find  it  needful  or  suitable  to  exceed. 
(2.)  The  allegations  inserted  in  the  complaint,  in  tho 
action  at  bar,  were  not  material  to  the  case.  Plaint- 
iff^ had  stated  a  good  case.  All  that  was  requisite 
was  to  properly  notice  it  for  trial. 

V.  The  order  appealed  from  is  appealable  to  the 
general  term.  If  deemed  discretionary,  defendants 
are  entitled  to  the  discretion  of  the  general  term. 
People  V.  N.  Y.  C.  R.  R.  Co.,  29  N.  Y.  418  ;  Howell 
V.  Mills,  53  lb.  322  ;  Martin  v.  Windsor  Hotel  Co.. 
70  lb.  101  ;  Hand  v.  Burrows,  15  Hun,  483. 

Augustus  S.  Ilutchins,  attorney  and  of  counsel,  for. 
respondent,  argued : — 
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•  I.  The  order  of  February  6,  1890,  allowing  cer- 
tain amendments  to  the  complaint  herein  is  a  proper 
order  and  should  not  be  disturbed.  §  723  of  the 
Code  ;  Dennis  v.  Coman,  61  N.  Y.  642  ;  Van  Duzen 
V.  Howe,  21  lb.  531  ;  Fox  t^.Hunt,  8  Hotv.  12  ;  Wool- 
Bey  V.  Trustees,  etc.,  2  Keyes,  603. 

II.  The  order  appealed  from  being  a  discretionary 
one  is  not  subject  to  review  on  appeal  except  it  be 
shown  that  such  discretion  was  abused.  No  such 
claim  can  be  successfully  made  in  the  case  at  bar. 
Olendorf  v.  Cook,  1  Lansing,  37  ;  Gould  v.  Rumsey, 
21  How.  97  ;  McQueen  v.  Babcock,  13  Abbott,  268  ; 
Ford  V.  David,  1  Bos.  669  ;  Saltus  v.  Genin,  19  How. 
233 ;  Train  v.  Barger,  24  Barb.  614  ;  Phincle  v. 
Vaughan,  12  lb.  215  ;  Iron  Works  v.  Smith,  4  Duer, 
362. 

By  the  Court. — O'Gorman,  J. — The  defendants 
appeal  from  an  order  of  the  special  term  of  this  court, 
of  which  the  following  is  a  copy  : — 

•*  Upon  reading  and  filing  the  affidavit  of  Augustus 
S.  Hutchins,  plaintiffs  attorney  herein,  verified  Jan- 
uary 29,  1890,  and  a  proposed  form  of  an  amended 
complaint  thereto  annexed,  and  the  order  to  show 
cause  granted  on  said  affidavit,  returnable  Februaiy 
1,  1890,  with  proof  of  due  service  thereof,  and  the 
affidavit  of  Theodore  F.  C.  Demarest,  of  counsel  for 
defendants,  in  opposition  *  to  the  motion  made  by 
said  order  to  show  cause,  and  the  transcript  of  the 
minutes  of  the  official  stenographer  of  this  court 
of  the  proceedings  had  herein  at  the  equity  term  of 
this  court,  on  January  21  and  22, 1890,  submitted  on 
the  hearing  of  the  motion,  and  upon  all  the  plead- 
ings and  other  proceedings  herein,  and  after  hearing 
Agustus  S.  Hutchins  for  the  motion  made  by  said 
order  to  show  cause,  and  Theodore  F.  C.  Demarest 
in  opposition  thereto,  it  is 

**  Ordered,  that  the    complaint   herein   may   be 
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amended  by  inserting  therein,  after  the  words  *  great- 
ly reduced  their  value/  in  the  eighteenth  folio,  the 
following  allegation  :  '  That  the  said  structure,  and 
the  running  of  trains  thereon,  and  the  other  acts  of 
defendants  hereinbefore  alleged,  are  of  a  permanent, 
lasting  and  continuous  nature,  and  will  be  perma- 
nent, lasting  and  continuous ' ;  and  also  by  inserting- 
in  the  said  complaint  after  the  words  *  greatly  dimin- 
ished', in  the  twentieth  folio,  the  following  allega- 
tion :  '  That  the  plaintiff  is  obliged  to  seek  the  equit- 
able assistance  and  interference  of  this  court  in 
order  to  prevent  a  multiplicity  of  actions/ 

"  And  it  is  further  ordered  that  within  twenty  days 
after  the  service  of  a  copy  of  the  complaint,  amend- 
ed as  aforesaid,  upon  the  attorney  for  the  defendants, 
the  defendants  shall  serve  their  amended  answer 
upon  the  attorney  for  the  plaintiff,  and  that  the  issue 
herein  shall  remain  as  of  the  15th  day  of  November, 
1888. 

*'  This  order  is  made  conditional  upon  the  pay- 
ment of  twenty  dollars  by  the  plaintiff  to  the  de- 
fendants. 

'•  And  it  is  further  ordered  that  the  order  permit- 
ting an  amendment  of  the  complaint  heretofore  en- 
tered in  this  cause,  on  the  first  day  of  February 
1890,  be  revoked  ;  the  foregoing  provisions  of  this 
order  being  in  lieu  and  stead  of  the  last-mentioned 
order." 

The  chief  grounds  of  the  defendants*  appeal  are — 
That  the  order  imposes  the  terms  on  the  defendants 
that  they  shall  serve  their  amended  answer  on  the 
attorney  for  the  plaintiff,  within  twenty  days  after 
service  on  them  of  a  copy  of  the  plaintiflTs  amended 
complaint. 

Defendants  did,  in  fact,  serve  such  amended  an- 
swer, but  under  protest.  They  do  not  claim  that 
this  order  prevented  them  from  demurring  to  the 
amended  complaint,  or  that  but  for  the  order  they 
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would  have  demurred.  The  defendants  also  claim 
that  they  were  prejudiced  by  the  requirement  in  the 
order  that  they  should  answer  within  twenty  days. 
That  is  the  statutory  time  within  which  an  answer 
must  be  served  after  service  of  summons.  Code 
Civil  Procedure,  §§  418,  422.  The  court  at  special 
term  had  power  to  make  the  order  appealed  from 
and  it  was  matter  of  discretion.  Code,  §  723.  The 
defendants,  if  aggrieved  by  the  order,  could  have 
moved  for  resettlement,  and  called  the  attention  of 
the  court  to  such  substantial  detriment,  if  any,  which 
they  sustained  by  reason  of  the  order.  That  would 
have  been  the  proper  and  suflBcient  remedy.  Code 
Civil  Procedure,  §§  723,  724.  The  other  alleged 
grounds  of  appeal  are  without  merit.  The  defend- 
ants' constitutional  right  to  trial  by  jury,  if  such 
right  appears  on  the  pleadings  to  exist,  cannot  be 
denied,  and  defendants  are  not  deprived  of  the  exer- 
cise of  that  right  by  the  order  appealed  from.  It  is 
a  right  that  can  be  asserted  at  any  time,  and  before 
any  tribunal,  unless  waived.  Code  Civil  Procedure, 
§§  968,  1009. 
The  order  appealed  from  is  aflfirmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  Fbeedman,  J.,  concurred. 
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BERNARD  BRADY,  Respondent  and  Appellant  v. 
THE  MAYOR,  &c.,  OF  THE  CITY  OF  NEW  YORK. 
Appellant  and  Respondent. 

Contract  for  regulating  and  gracing  95th  street  in  the  city  of  New  York,  from 
10th  avenue  to  Rivereide  drvre,  action  upon,  to  recover  amounts  claimed  to 
be  due  to  the  assignor  of  plaintiff. 

The  trial  judge  directed  the  jury  to  find  for  the  plaintiff  on  the  first 
cause  of  action  in  the  sum  of  $44,1^-26,  the  full  amount  of  his  claim 
on  that  cause  of  action,  and  the  defendant  excepted ;  and  as  to  the 
second  cause  of  action,  which  was  for  the  recovery  of  $62,264,  the  trial 
judge  dismissed  the  complaint,  and  the  plaintiff  excepted. 

The  work  done  by  the  assignor,  constituting  the  first  cause  of  action, 
was  accepted  and  received  by  the  commissioner  of  public  works,  on 
behalf  of  defendant.  The  excavation  of  earth  and  rock  called  for  in 
the  contract  was  completed  in  due  time,  and  all  the  work,  so  far  as 
required  by  any  of  the  officers  of  the  defendant,  was  performed  and 
accepted  by  the  defendant,  and  a  certificate  of  completion  and  accept- 
ance was  signed  by  the  surveyor,  superintendent  of  street  improve- 
ments, chief  engineer  of  the  Croton  aqueduct,  and  the  commissioner 
of  public  works,  as  required  by  the  terms  of  the  contract.  The 
defence  claimed  that  a  certain  portion  of  the  rock  was  not,  in  fact, 
taken  out  two  feet  below  .the  curb  of  the  street,  but  the  testimony 
produced  to  support  that  defence  was  indefinite  and  uncertain,  and  no 
avail  as  against  the  evidence  in  behalf  of  the  plaintiff  that  the  rock 
was  taken  out,  and  to  the  satisfaction  of  the  defendant's  officers. 
Held,  that  the  various  officers  named  in  the  contract,  who  signed  the 
certificate  of  completion  and  acceptance,  must  be  regarded  as  the 
representatives  of  the  defendant,  and  their  action  and  certificate  as 
binding  upon  the  city ;  and  the  trial  judge  was  justified  in  directing  a 
verdict  for  the  plaintiff. 

As  to  the  second  cause  of  action  the  ruling  of  the  trial  judge  In  the 
dismissal  of  the  complaint  is  fully  justified  by  reasons  given  by  him 
on  the  trial  and  set  forth  in  the  case  on  appeal.  The  plaintiff's  con- 
tention, that  the  certificate  of  defendant's  official  engineer.  In  charge 
of  the  work,  was  wrong,  to  the  injury  of  the  contractor,  by  reason  of 
the  fraud  or  corruption  of  the  engineer,  was  not  sustained  by  such 
clear  preponderance  of  evidence  as  required  in  proof  of  such  a  charge. 

The  strong  presumption  of  the  correctness  of  the  official  certificate  of 
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the  engineer,  whicli  went  far  to  support  tlie  plaintiffs  first  cause  of 
action,  tended  to  defeat  his  contention  in  regard  to  the  certificate  as 
to  the  second  cause  of  action.  The  judgments  as  entered  below  should 
be  affirmed. 


Before  Sedgwick,  Ch.  J.,  and  O'Gobman,  J, 

Decided  May  5,  1890. 

Appeal  by  the  defendant  from  a  judgment  entered 
upon  a  verdict  rendered  by  the  direction  of  the  court 
at  trial  term  in  favor  of  plaintiflp. 

Appeal  in  the  same  action  by  plaintiff  from  a  judg- 
ment dismissing  his  complaint  as  to  his  second  cause 
of  action. 

L.  Lajlin  Kellogg,  for  plaintiff,  respondent  and  ap-  , 
pellant. 

William  H,  Clark,  counsel  to  the  corporation,  and 
David  J.  Dean  and  Arthur  H.  Marten,  of  counsel,  for 
defendant,  appellant  and  respondent. 

By  the  Court. — O'Gorman,  J. — The  complaint  pre- 
sented two  causes  of  action. 

As  to  the  first  cause  of  action,  the  trial  judge  di- 
rected the  jury  to  find  for  the  plaintiff  in  the  sum  of 
$  44,163.26,  the  full  amount  of  his  claim  as  far  as  that 
cause  of  action  was  concerned,  and  the  defendant 
excepted. 

As  to  the  second  cause  of  action,  which  was  for 
the  recovery  of  $62,264,  the  trial  judge  dismissed 
the  complaint,  and  the  plaintiff  excepted. 

As  to  the  first  cause  of  action,  it  was  brouorht  bv 
the  plaintiff,  Bernard  Brady,  as  assignee  of  John 
Brady,  to  recover  the  amount  $37,371.81;  claimed  to 
be  due  said  John  Brady  by  the  defendant,  under  a 
contract  for  regulating  and  grading  95  th  street  in 
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the  city  of  New  York,  from  10th  avenue  to  Riverside 
drive. 

It  is  admitted  by  the  defendant  that  the  work  done 
by  Brady,  the  assignor,  was  accepted  and  received 
by  the  commissioner  of  public  works,  acting  on  be- 
half of  the  defendant.  That  all  the  excavation  of 
the  earth  and  rock  called  for  in  the  contract  referred 
to,  was  completed  in  due  time  ;  all  the  work  so  far 
as  required  by  any  of  the  officers  of  the  defendant 
under  the  contract  has  been  performed  by  the  plain- 
tiffs assignor,  and  the  work  has  been  accepted  by 
the  defendant.  A  certificate  of  completion  and  ac- 
ceptance, signed  by  the  surveyor,  by  the  superinten- 
dent of  street  improvements,  by  the  chief  engineer 
of  the  Croton  aqueduct,  and  by  the  commissioner  of 
public  works,  as  required,  was  duly  made  and  filed. 

The  work  provided  for  in  the  contract  was,  by  its 
terms,  to  be  completed  to  the  satisfaction  of  the  com- 
missioner of  public  works,  and  in  substantial  accord- 
ance with  the  specifications  and  plans  therein  men- 
tioned. It  is  not  disputed  that  the  work  was  done 
as  required  and  directed  by  these  officers,  who  had 
the  work  in  charge  on  behalf  of  the  defendant. 

The  defence  is  that  a  certain  portion  of  the  rock 
was  not  in  fact  taken  out  two  feet  below  the  curb. 
The  testimony  produced  to  support  that  position  is 
indefinite  and  uncertain.  The  witness  does  not 
deny  that  the  work  was  done  under  the  charge  of 
the  engineer  and  assistant,  officers  of  the  defendant, 
and  in  all  respects  as  directed  by  them.  There  is 
nothing  in  the  testimony  to  contradict  the  evidence 
on  behalf  of  the  plaintiff,  that  the  rock  was  substan- 
tiallv  taken  out  to  the  satisfaction  of  the  commis- 
sioner  of  public  works  and  of  the  other  officers  of 
the  defendant.  In  fact,  the  defendant  accepted  the 
work  and  never  required  the  plaintiffs  assignor  to 
do  anything  more  in  performance  of  the  contract, 
and  the  street  has  been  in  general  use  for  four  years 
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since  it  was  taken  possession  of  by  the  defendant. 
The  various  officers  of  the  city  who  have  signed 
certificates  testifying  to  the  sufficient  completion  of 
the  work  by  the  contractor  Brady,  must  be  regarded 
as  representing  the  city,  and,  in  the  absence  of  any 
evidence  of  fraud,  their  deliberate  certificate  must  be 
regarded  as  binding  on  the  city.  MulhoUand  v. 
The  Mayor,  113  N.  Y.  632  ;  People  v.  Stephens,  71 
lb.  550.  The  acceptance  of  the  work,  of  itself,  by 
the  city,  without  objection,  and  the  application  of 
the  work  when  accepted  to  public  use,  are  strong 
evidence  that  the  contract  has  been  practically  and 
sufficiently  carried  out,  Kingsley  t?.  City  of  Brook- 
lyn, 78  N.  Y.  200  ;  Smith  v.  Alker,  102  lb.  87. 
Thus  the  preponderance  of  evidence  was  clearly 
on  the  side  of  the  plaintiff,  and  the  learned  trial 
judge  was  justified  in  directing  a  verdict  for  the 
plaintiff. 

It  appears  that  the  learned  counsel  for  the  plaint- 
iff and  for  the  defendant  both  asked  the  direction 
from  the  court,  and  it  is  my  opinion  that  as  to  the 
first  cause  of  action,  the  direction  of  the  trial  judge 
was  clearly  right. 

As  to  the  second  cause  of  action,  the  trial  judge 
dismissed  the  complaint,  and  his  ruling  is  fully  justi- 
fied by  the  reasons  given  by  him  on  the  trial,  and 
which  are  set  forth  in  page  44.  folio  173,  of  the  case 
on  appeal. 

The  plaintiff's  contention  that  the  certificate  of 
the  defendant's  official  engineer,  in  charge  of  the 
work,  was  wrong,  to  the  injury  of  the  contractor,  by 
reason  of , the  fraud  or  corruption  of  the  engineer,  is 
not  sustained  by  such  clear  preponderance  of  evi- 
dence as  is  required  in  proof  of  such  a  charge. 
Indeed  the  strong  presumption  of  the  correctness  of 
the  official  certificate,  which  went  far  to  support  the 
plaintiffs  first  cause  of  action,  tended  to  defeat  his 
contention  as  to  the  second  cause  of  action. 
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On  the  whole  case,  I  am  of  the  opinion  that  no 
substantial  error  has  been  committed  at  the  trial, 
and  that  the  judgments  a^  entered  below  should  be 
in  all  respects  affirmed. 

Sedgwick,  Ch.  J.,  concurred. 


STAR  COMPANY,  Appellant  t).  WILLIAM  S.  AN- 
DREWS, AND  Another,  Indivipually  and  as  Trus- 
tees, Respondents. 

CwporaUon    under   **  Manttfacturing    CorporcUiona  Act  of  1848,  power  to 
mortgage  their  property — Chattel  Mortgage,  eaU  thereunder. 

In  this  action  the  plaintiff  seeks  equitable  relief,  and  prays  that  two 
chattel  mortgages  covering  the  personal  property  of  the  Star  Printing 
Company,  including  printing  presses,  etc.,  be  declared  void,  also  for 
an  injunction,  etc.  The  judge  at  trial  term  dismissed  the  complaint 
on  the  merits.  The  case  on  appeal  does  not  state  that  it  contains  all 
the  evidence,  and,  therefore,  for  the  purposes  of  decision  on  this  ap- 
peal, all  the  facts  found  by  the  trial  judge  must  be  assumed  to  be 
true. 

The  Star  Printing  Company  was  a  domestic  corporation,  engaged  in  the 
publication  of  the  **  Star,"  a  newspaper  in  the  city  of  Now  York,  and 
borrowed  from  various  persons,  contributors  to  the  loan,  the  aggregate 
amount  of  $25,0  X),  for  the  payment  of  which  it  executed  and  delivered 
to  defendant  Andrews,  who  represented  all  the  contributors  to  the 
loan,  its  five  promissory  notes  of  $5,000  each,  and  as  security  for 
their  payment  executed  mortgages  on  all  its  personal  property,  in- 
cluding the  chattels  in  question  in  this  action.  Judgments  were 
subsequently  recovered  against  the  company,  and  execution  issued 
thereon,  under  which  all  its  chattels  were  sold,  and  there  was  a  sale 
subsequently  to  these  of  the  property  of  the  company  made  by  a 
receiver.  Public  notice  was  given  at  each  of  such  sales,  that  the 
chattels  in  question  were  subject  to  the  liens  of  said  mortgages.  The 
plaintiff  acquired  the  title  of  the  purchasers  at  said  sales,  and  the 
printing  pre>^ses  that  were  so  mortgaged  are  in  its  possession,  and 
now  seek  to  have  tlie  mortgages  declared  void,  and  the  lien  removed. 
The  defendant  Dayton,  by  assignment  of  the  mortgages,  represents 
the  contributors  to  the  original  loan  of  $25,000  to  the  Star  Printing 
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Company.  The  plaintiff  claimed  in  the  oomplaint  that  the  chattel 
mortgages  were  invalid  because  the  consent  of  the  corporators  had 
not  been  obtained  for  the  execution  of  the  same,  and  their  consent 
was  necessary.  The  plaintiff  also  contended  that  as  to  one  of  the 
printing  presses,  it  had  been  substituted  after  the  first  mortgage  was 
executed  in  place  of  another  press,  and  the  consent  of  the  corporators 
to  the  first  mortgage,  if  it  was  obtained,  did  not  apply  to  the  sub- 
stituted mortgage. 

The  defendant  contends,  that  as  the  plaintiff  represents  the  purchasers 
of  these  chattels,  who  bad  notice  of  the  execution  and  lien  of  these 
mortgages  before  the  sales  thereof,  it  is  estopped  from  taking  advant- 
age of  any  defect  caused  by  the  absence  of  any  consent  of  the  cor- 
porators, if  any  such  defect  existed,  but  that,  in  point  of  fact,  all 
needful  consent  on  the  part  of  the  corporators,  to  the  execution  of 
the  mortgages,  had  been  obtained  and  filed. 

Heidf  that  the  money  was  loaned  on  the  security  of  these  mortgages,  and 
that  the  amount  so  loaned  is  wholly  unpaid,  there  is  no  question ;  and 
that  the  corporation  and  the  lenders  did  in  fact  consent  to  the  sub- 
stitution of  the  mortgage  on  the  new  printing  press,  in  place  of  the  press 
theretofore  mortgaged,  is  not  denied.  That  assent  of  the  corporators, 
as  set  forth  in  writing  and  filed,  was  an  assent  **  that  the  real  and 
personal  property  of  the  Star  Printing  Company  may  be  mortgaged," 
and  the  language  was  broad  enough  to  warrant  the  cancellation  of  the 
mortgage  on  some  of  the  chattels  with  the  consent  of  all  parties  to  the 
mortgage,  and  the  substitution  of  another  mortgage  on  other  chattels. 
That  the  purchasers  of  these  printing  presses  at  public  sale,  having 
full  notice  of  the  mortgages  as  liens  on  the  presses,  cannot  take  ad- 
vantage of  the  alleged  defect,  as  to  want  of  consent  by  the  corporators 
to  the  execution  of  the  mortgage,  even  if  it  existed.  Whatever  de- 
preciation of  price  occurred  at  the  sales,  because  of  these  liens  and 
notice  of  the  same,  the  purchasers  reaped  the  advantage.  It  would 
be  unjust  and  inequitable  that  they  should  be  permitted  to  repudiate 
the  lien.  Findings  of  the  trial  Judge  approved,  and  the  judgment 
appealed  from  affirmed. 

Before  Sedgwick,  Ch.  J.,  and  O'Gorman,  J. 

Decided  May  5, 1890. 

Appeal  from  an  interlocutory  judgment  dismiss- 
ing the  complaint  as  to  each  defendant,  and  directing 
judgment  in  favor  of  defendant  Dayton,  as  trustee, 
upon  his  counter-claim,  and  an  order  for  a  reference, 
etc.,  and  final  judgment. 
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Andersoii  &  Howland,  attorneys,  and  Henry  H.  Ander- 
son of  counsel,  for  appellant. 

Arnold  &  Greeny  attorneys  and  of  counsel,  for  re- 
spondents. 

By  THE  CouBT. — O'GoBMAN,  J. — In  this  action,  the 
plaintiff  seeks  equitable  relief  that  two  chattel  mort- 
gages, covering  the  personal  property  of  the  Star  Print- 
ing Company,  including  printing  presses  in  its  posses- 
sion, be  declared  to  be  void,  and  for  an  injunction. 

The  learned  trial  judge  dismissed  the  complaint 
on  the  merits,  and  the  plan  tiff  appeals.  The  case  on 
appeal  does  not  state  that  it  contains  all  the  evidence, 
therefore,  all  the  facts,  as  found  by  the  trial  judge, 
must,  for  the  purposes  of  this  appeal,  be  assumed  to 
be  true.     Porter  v.  Smith,  35  Hun^  118. 

The  material  facts  are  these : — The  Star  Printing 
Company  was  a  domestic  corporation  publishing  the 
*'  Star,"  a  newspaper  in  the  city  of  New  York.  This 
corporation,  having  become  financially  embarrassed, 
borrowed  from  various  persons  contributing,  the  sum 
of  $25,000,  for  payment  of  which  loan,  it  gave  to 
•'  Andrews,"  who  represented  all  the  contributors,  its 
five  promissory  notes  for  $5,000  each,  and  as  collat- 
eral security  executed  mortgages  on  all  its  chattels, 
including  the  chattels  in  suit.  Judgments  were  subse- 
quently recovered  against  the  company,  and  execu- 
tions issued,  under  which  all  its  chattels  were  sold 
by  the  sheriff. 

There  was  a  sale  subsequently,  of  the  property  of 
the  company,  made  by  a  receiver.  Public  notice  wus 
given  at  such  sales,  that  these  chattels  were  subject 
to  the  liens  of  said  mortgages.  The  plaintiff  acquired 
the  title  of  the  purchasers  at  these  sales,  and  the 
printing  presses  are  in  its  possession.  The  mort- 
gages were  assigned  to  the  defendant,  Dayton,  who 
now  represents  the  contributors  of  the  money  lent 


STAR  COMPANY  v.  ANDREWS.  JQl 

Opinion  of  the  Court,  by  O'Gobman,  J. 

to  the  Star  Printing  Company,  to  secure  payment  of 
which  the  mortgages  were  given.  The  question 
now  in  contention  is  only  a  question  of  law. 

The  plaintiff  claimed  in  its  complaint  that  the 
chattel  mortgages  were  invalid,  because  the  consent 
of  the  corporators  had  not  been  obtained  for  the  exe- 
cution thereof. 

The  defendants  contend  (1)  that  as  the  plaintiff 
represented  the  purchasers  of  these  chattels,  who  had 
notice  of  the  execution  of  the  mortgages  before  the 
sales,  it  is  estopped  from  taking  advantage  of  such 
a  defect,  if  it  existed;  and  (2)  that,  in  fact,  the  written 
consent  of  the  corporation  to  execution  of  the  mort- 
gages had  been  obtained,  and  was  duly  filed. 

The  plaintiff  next  contends  that,  as  to  one  of  the 
printing  presses,  it  had  been  substituted  after  the 
first  mortgage  was  executed,  in  place  of  another  print- 
ing press,  and  that  the  consent  of  the  corporation  to 
the  mortgage  did  not  apply  to  the  substituted  mort- 
gage. 

That  the  money  was  loaned  on  the  security  of 
these  mortgages,  there  is  no  question,  and  that  the 
amount  so  loaned  is  wholly  unpaid,  is  also  tnie. 
That  the  corporation  and  the  lenders  did  in  fact  con- 
sent to  the  substitution  of  the  mortgage  on  the  new- 
printing  press  in  place  of  the  press  theretofore  mort- 
gaged, is  not  denied. 

The  plaintiff's  contentions  depend  on  its  views  as 
to  the  strict  application  of  the  law  as  it  interprets 
it,  and  the  question  now  to  be  considered  is  whether, 
the  facts  not  being  open  to  dispute,  the  decision  of 
the  learned  trial  judge  on  the  law  was  correct.  It 
seems  to  me  that  the  purchasers  of  these  printing 
presses  at  public  sale,  having  full  notice  of  the 
mortgages  as  liens  on  the  presses,  cannot  take  advan- 
tage of  the  alleged  defect,  as  to  want  of  consent  to 
the  mortgage  by  the  corporation. 

Whatever  depreciation  occurred  of  the  price  ob- 
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tained  at  the  sales,  for  these  chattels,  by  reason  of 
these  liens,  the  purchasers  reaped  the  advantage. 
That  such  depreciation  must  have  been  considerable 
cannot  reasonably  be  doubted.  It  would  be  unjust 
and  inequitable  that  they  should  now  repudiate  the 
lien.     Gildersleeve  v.  Landon,  73  N.  Y.  609. 

The  necessity  of  obtaining  the  written  consent  of 
corporators  of  the  '*  Star  Printing  Company"  to  these 
mortgages,  depends  on  the  interpretation  of  the  act, 
known  as  the  "  Manufacturers  Act,"  enacted  in  1848 
as  amended  by  Chapter  517,  Laws  of  1864.  There 
is  no  Qvidence  in  the  case  that  it  was  incorporated 
under  that  act,  and  the  trial  judge  finds  only  that 
the  '•  Star  Printing  Company"  was  a  domestic  cor- 
poration. But  even  if  it  were  conceded  that  the 
assent  of  the  corporators  should  have  been  obtained 
to  the  execution  of  these  mortgages,  such  assent 
was,  in  fact,  obtained.  The  assent  of  the  corporators 
as  set  forth  in  writing  and  filed,  was  an  assent  "that 
the  real  and  personal  property  of  the  Star  Printing 
Company  may  be  mortgaged."  This  language  was 
broad  enough  to  warrant  the  cancelling  of  the  mort- 
gage on  some  of  the  chattels  of  the  company,  with 
the  consent  of  all  parties  to  the  mortgage,  and  the 
substitution  of  another  mortgage  on  other  chattels 
of  the  company.  This  assent  was  not  of  itself  a 
mortgage,  but  only  a  permission  to  mortgage,  and 
authorized  the  substituted  mortgage  in  question. 

It  should  be  borne  in  mind  that  the  objection  of 
the  legislature  in  requiring  such  assent,  was  the 
protection  of  stockholders  against  improvidence, 
collusion,  or  unwise  acts  of  the  trustees,  the  govern- 
ing body  of  the  corporation,  in  incumbering  the 
corporate  property.  Rochester  Savings  Bank  v. 
Averell,  96  N.  Y.  473.  There  is  no  reason  to 
believe  that  it  was  any  part  of  the  intention  of  the 
legislature  to  supply  purchasers  of  corporate  prop- 
erty with  means  of  defeating  the  just  claims  of  bona 
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fide  creditors  of  a  corporation,  when  the  existence 
of  such  claims  and  of  the  liens  depending  thereon 
were  well  known  to  the  purchaser,  and  the  justice 
and  validity  of  such  claims  were  unimpeached. 
Purchasers  of  the  mortgaged  property  of  the  corpo- 
ration were  sufficiently  protected  from  loss,  by  notice 
of  the  existence  of  the  liens,  given  at  the  time  and 
at  the  place  of  the  sales. 

On  the  whole  case,  I  am  satisfied  that  the  findings 
of  the  trial  judge  were  warranted  by  the  facts,  and 
that  the  judgment  appealed  from  should  be  aflSrmed, 
with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


PATRICK  DERVIN,  Appellant  v.  HENRY  HERR- 

MAN,  ET  AL.,  Respondents. 

Master  and  servant,  duty  of  former  to  furnish  Icuter  with  aoimd  and  awUable 

tools  and  machinery,  and  keep  eame  in  npair. 

The  relation  of  the  master  is  not  that  of  insurer  of  the  safety  of  his 
servant,  but  the  master  is  bound  to  use  all  reasonable  care,  diiigenco 
and  caution  for  the  safety  of  those  employed  in  his  businoss  aud  while 
in  his  employ.  He  is  bound  to  cxerciso  ordinary  care  in  providing  his 
servant  with  sound  and  suitable  tools  and  machinery  while  he  is 
engaged  in  the  prosecution  of  his  work,  and  the  same  must  bo  kept  in 
good  repair.  Ignorance  by  the  master  of  defects  in  the  instrumentali- 
ties, used  by  his  sei*vant  in  the  performance  of  his  work,  is  no  defence 
when  by  tlie  exorcise  of  ordinary  care  and  inspection  the  master  could 
have  discovered  and  remedied  the  defects,  or  avoided  danger  incident 
therefrom. 

In  this  case,  the  defendants  knew,  or  were  bound  to  know,  that  the 
elevator  had  Ijoen  under  repair  on  the  day  of  the  injury  to  the  plain tliT; 
that  the  repairs  had  not  been  completed,  and  the  elevator  was  out  of 
order.  They  also  knew  that  it  was  the  custom  and  duty  of  the 
piaintiflTto  close  and  fasten  the  iron  doors  over  the  elevator  at  night, 
when  the  day's  business  was  closed,  and  to  use  the  elevator  for  that 
purpose,  and  they  should  have  informed  plaintiff  of  the  condition  of 

13 


J  94  DERVIN  tj.  HERRMAN. 


Opinion  of  the  Court,  by  0*Gobman,  J. 


the  elevator,  or  warned  him  not  to  use  the  same,  or  otherwise  pre- 
vented its  use,  and  his  exposure  to  danger  therefi-om.  It  was  a  new 
element  of  danger,  against  which  they  were  bound  to  put  plaintiff  on 
his  guard,  for  the  defective  and  dangerous  condition  of  the  defendant's 
elevator  on  the  evening  of  the  accident,  was  not  one  of  the  risks  of  his 
employment  which  plaintiff  assumed. 
Heldy  that  there  was  enough  proved  and  established  by  the  plaintiff  on 
the  trial  to  support  the  conclusion  that  defendants  had  been  derelict 
in  the  performance  of  the  duty  which,  as  masters,  they  owed  to  the 
plaintiff,  and  that  they  had  not  exercised  in  "his  behalf  that  ordinary 
care  which  the  circumstances  demanded,  and  to  wi\ich  plaintiff  was 
entitled. 


Before  Freedman  and  O'Gorman,  JJ. 

Decided  May  5,  1890. 

Appeal  from  a  judgment  entered  upon  the  dis- 
missal of  the  complaint  in  favor  of  defendants  and 
'igainst  the  plaintiff. 

G.  Washbourne  Smith,  for  appellant. 

Otto  HorioitZy  for  respondents. 

By  the  Court. — O'Gorman,  J. — In  this  case,  the 
plaintiff's  complaint  was  dismissed,  on  the  evidence, 
as  presented  on  his  behalf,  and  the  question  on  this 
appeal  is,  whether  the  learned  trial  judge  erred  in  so 
ruling.  The  action  was  brought  by  the  plaintiff,  a 
servant  of  the  defendants,  to  recover  damages  for 
severe  personal  injuries  incurred  by  him,  by  reason 
of  the  failure  of  the  defendants  to  perform  their  duty 
to  the  plaintiff,  as  masters. 

The  evidence,  as  presented  by  the  plaintiff,  dis- 
closed these  facts:  The  defendants  were  dry  goods 
merchants  at  466  and  468  Broadway,  New  York  City , 
where  the  injury  occurred  on  the  7th  day  of  August, 
1882.    Their  store  consisted  of  the  first  floor  in  this 


DERVIN  u.  HERIiMAN.  1 Q  5 


Opinion  of  the  Court,  by  O'Gobman,  J. 


double  building  and  the  basement  below,  and  extended 
from  Broadway  to  Crosby  street.  The  ceiling  of  the 
basement  was  on  a  level  with  the  sidewalk,  and  was 
seventeen  feet  above  the  floor  of  the  basement.  This 
basement  was  used  for  the  stock  and  as  a  shipping 
room.  On  the  Crosby  street  side  there  was  an  Otis 
sidewalk  elevator,  which  ran  from  the  basement  up  to 
the  sidewalk,  and  was  used  to  take  goods  out  of,  and 
into  the  basement.  The  opening  or  hatchway  at  the 
mouth  of  the  elevator  was  on  the  sidewalk,  and  was 
closed  by  two  heavy  iron  doors  fastened  at  the  sides 
on  hinges.  When  let  down  the  doors  came  together 
at  the  middle  of  the  hatchway,  and  an  iron  staple  in 
one  door  went  through  a  hole  in  the  other  door,  and 
they  were  fastened  by  an  iron  pin  put  through  the 
staple  on  the  under  side  of  the  doors. 

The  plaintiff,  at  the  time  of  the  injury,  was,  and 
for  three  years  prior  thereto  had  been,  in  the  employ 
of  the  defendants  as  a  general  porter,  and  it 
was  part  of  his  duties,  every  second  or  third  week, 
to  close  the  store,  including  the  closing  of  the  iron 
doors  over  the  elevator,  other  employees  closing  the 
rest  of  the  time.  The  plaintiff,  during  the  three  years 
he  was  with  defendants,  closed  the  iron  doors  over 
the  elevator  in  this  way  :  He  would  go  out  on  the 
sidewalk  at  the  rear  of  the  store  and  let  down  the  iron 
doors  over  the  hatchway.  He  would  then  go  in  the 
store  and  down  the  stairs  to  the  basement,  get  on 
the  platform  of  the  elevator,  pull  down  on  the  chain 
a  little,  and  run  the  elevator  up  far  enough  so  that 
he  could  reach  up  and  put  the  iron  pin  through  the 
staple  on  the  underside  of  the  iron  doors.  When  up 
far  enough  to  do  this  he  would  pull  upon  the  ch  lin 
a  little,  and  stop  the  elevator ;  then  reach  up  and 
put  the  iron  pin  through  the  staple ;  then  pull  up  on 
the  chain,  and  run  the  elevator  down  to  the  bottom. 
Other  porters  closed  the  iron  doors  over  the  hatch- 
way in  the  same  way  during  the  three  years  plaintiff 
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was  with  defendants,  and  before  he  came.  The  de- 
fendants told  plaintiflF,  through  Campbell,  to  close 
in  this  way.  The  defendants  had  seen  plaintiff  use 
the  elevator  in  this  way  time  and  time  again,  and 
had  not  objected.  They  had  provided  no  other  means 
for  closing  the  iron  doors.  Campbell  was  the  defend- 
ants' shipping  clerk,  and  had  full  charge  of  down 
stairs,  and  of  the  porters  there.  His  duties  kept  him 
usually  in  the  basement. 

On  the  7th  of  August,  1882,  between  six  and  half- 
past  six  o'clock  in  the  afternoon,  the  plaintiff  began 
to  close,  as  usual.  He  went  to  the  sidewalk  on  the 
Crosby  street  side,  and  let  down  the  iron  doors  over 
the  hatchway,  then  went  into  the  store  and  down 
the  stairs  to  the  basement,  stepped  upon  the  platform 
of  the  elevator  and  pulled  down  on  the  chain  to  run 
the  elevator  up  far  enough  so  that  he  could  reach  up 
and  put  in  the  iron  pin.  After  the  elevator  had  as- 
cended far  enough  for  him  to  do  this,  he  pulled  up  on 
the  chain,  as  usual,  to  stop  the  elevator,  but  it  would 
not  stop.  It  carried  him  up  and  crushed  him  against 
the  iron  doors,  injuring  him  severely.  On  the  day 
of  the  injury,  the  engine  and  elevator  had  been  under- 
going repairs,  and  the  repairs  were  not  completed  at 
the  time  the  injuries  were  received.  The  plaintiff 
did  not  know  that  the  elevator  had  been  undergoing 
repairs,and  had  no  notice  from  the  defendants,  or  any- 
body, that  the  elevator  was  in  a  dangerous  condition. 

Defendants  knew  that  the  elevator  was  undercroinfr 
repairs  that  day,  and  knew  as  late  as  four  o'clock 
in  the  afternoon,  that  the  repairs  would  not  bo 
completed  that  day,  but  they  did  not  give  the  plaint- 
iff any  notice  or  warning  that  the  elevator  was  out 
of  repair.  McCoy,  the  "  elevator  man,"  who  did 
these  repairs  on  the  elevator,  lefb  off  working  at 
about  five  o'clock  in  the  evening,  having  effectually 
shut  off  the  steam  power,  intending  to  finish  his  work 
on  the  following  morning.     The  elevator,  as  he  left 
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it  that  evening,  was  not  in  its  ordinary  working  order, 
A  short  time  before  he  left,  Herrpian,  one  of  the 
defendants,  went  into  the  basement,  and  had  a  con- 
versation with  Campbell,  the  shipping  clerk.  Herr- 
man  said — "These  goods  must  be  shipped."  Camp- 
bell said — The  elevator  is  not  in  order — They  could 
not  be.  Herrman  replied — **  Damn  it,  they  must 
go."  He  then  left  the  basement.  Some  time 
afterwards,  between  five  and  six  o'clock,  Campbell 
had  the  goods  put  in  the  elevator,  and  they  went 
np.  The  steam  must  have  been  put  on  the  elevator, 
but  by  whom  it  was  applied,  the  testimony  does 
not  show.  A  few  minutes  after  these  goods  had 
been  thus  raised  by  use  of  the  elevator, — about  six 
o'clock — the  plaintiff,  attempting  to  shut  the  eleva- 
tor for  the  night,  as  was  his  duty,  and  in  the  manner 
ordinarily  used  by  him  for  that  purpose,  was  caught 
in  the  elevator  and  crushed  by  reason  of  the  absence 
of  the  means  he  had  always  found  in  the  elevator 
to  stop  its  ascent  when  he  pleased.  This  defect 
was  the  result  of  the  repairs  which  had  been  begun 
that  day,  but  left  unfinished. 

The  question  now  is,  whether,  giving  to  this  evi- 
dence, and  to  all  legitimate  presumptions  and  infer- 
ences derivable  therefrom,  the  force  and  effect  most 
favorable  to  the  plaintiff>the  dismissal  of  the  plaint- 
iffs complaint  was  error,  inflicting  injustice  on  the 
plaintiff.  Did  any  failure  of  the  defendants  to  per- 
form the  duty  they  owed  to  the  plaintiff  as  their 
servant,  causjB  the  injury  to  him  ? 

In  considering  this  question,  it  must  be  borne  in 
mind  that  the  relation  of  the  master  is  not  that  of 
insurer  of  the  safety  of  his  servant.  But  the  master 
is  bound  to  use  all  reasonable  care,  diligence  and 
caution  in  providing  for  the  safety  of  those  in  his 
employ. 

The  master  is  bound  to  exercise  ordinary  care  in 
seeing  to  it  that  his  servant  is  furnished  with  sound 


198  DERVIN  r.  HERRMAN. 

Opinion  of  tlie  Court,  by  O^Gobmam,  J. 

and  suitable  tools  and  machinery  in  the  prosecution 
of  his  work,  and  that  the  same  be  kept  in  repair. 
Benzing  v.  Steinway,  101  N.  Y.  552.  "  Ignorance 
by  the  master  of  defects  in  the  instrumentalities 
used  by  the  servant  in  performance  of  his  work  is 
no  defence  *  *  *  when,  by  the  exercise  of 
ordinary  care  and  inspection,  the  master  could  have 
discovered  and  remedied  defects,  or  avoided  danger 
incident  therefrom."     lb.  p.  553. 

The  defendants  in  this  case  knew,  or  were  bound 
to  know,  that  the  elevator  had  been,  on  the  day  of 
the  injury  to  plaintiff,  under  repair  ;  that  the  repairs 
had  not  been  completed,  and  that  the  elevator  was  out 
of  order.  They  knew,  also,  that  it  was  the  duty  and 
custom  of  the  plaintiff*  to  shut  the  iron  doors  and  use 
the  elevator  for  that  purpose  at  night,  when  the  day's 
business  was  done.  The  energy  of  the  language 
used  by  one  of  the  defendants,  in  telling  Campbell 
that  the  goods  should  be  got  up,  notwithstanding 
his  knowledge  that  the  elevator  was  out  of  order, 
may  be  presumed  to  have  been  the  inducing  cause 
of  the  use  of  the  elevator  by  defendants'  men,  and 
the  application  of  steam  power  necessary  for  its  use. 
If  the  elevator  had  not  been  thus  put  to  work,  in  its 
then  incomplete  condition,  there  is  no  reason  to 
believe  that  the  plaintiff'  would  have  received  the 
hurt.  During  all  that  day,  and  especially  after  the' 
••  elevator  man"  left  ofl^  work,  the  elevator  was  in  a 
condition,  unsafe  for  use  by  the  plaintiff;  in  shutting 
it  for  the  night,  as  was  his  duty  to  do,  and  in  the 
manner  which  he  had  always  adopted.  The  defend- 
ants were  bound  to  know  these  facts,  and  they  were 
bound  to  warn  the  plaintiff*  of  these  facts  and  of 
the  new  danger  to  which  he  was  exposed.  It  was  a 
new  element  of  danger,  against  which  they  were 
bound  to  put  plaintiff^  on  his  guard.  1  Sherman  db 
Bedfield  on  Negligence,  §  §195,  203;  Corcoran  v.  Hol- 
brook,  59  N.  \\  520.  521, 
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The  defective  and  dangerous  condition  of  the  de- 
fendants' elevator  on  the  evening  of  the  accident 
here,  was  riot  one  of  the  risks  of  his  employment, 
which  plaintiff  assumed. 

In  my  opinion  there  was  enough  proved  on  the 
part  of  the  plaintiff,  on  the  facts  in  evidence,  and  on 
the  presumptions  and  inferences  naturally  and  rea- 
sonably deducible  therefrom,  to  warrant  a  jury  in 
finding  that  the  defendants  have  been  derelict  in 
the  performance  of  the  duty  which,  as  masters,  they 
owed  to  the  plaintiff;  that  thej'^  did  not  exercise 
on  his  behalf  the  ordinary  care  which  the  circum- 
stances called  for,  and  that  the  dismissal  of  the 
plaintiffs  complaint,  was  error. 

The  judgment  should  be  set  aside,  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 

Freedman,  J.,  concurred. 


DENNIS    W.  MORAN,   Respondent  v.  THE  MUR- 
RAY HILL  BANK,  Impleaded,  &c.,  Appellant. 

Assignment  of  building  contract  to  necure  loan  and  mechanics*  lisns  for  work 
and  materials  on  building^  relations  to  each  other. 

One  Duffy  had  a  contract  with  the  city  of  Now  York,  through  the  com- 
missioners of  the  Fire  Department,  for  the  erection  of  a  building  for 
said  department  that  he  fulfilled,  and  there  became  due  to  him  for  the 
same,  the  sum  of  $12,516.73.  Before  he  completed  the  contract  be 
obtained  a  ioan  from  the  appellant  of  $5,0()0,  and,  in  consideration  of 
such  loan,  assigned  to  the  appellant  the  moneys  due  on  the  contract, 
to  the  amount  of  $6,000.  One  of  the  respondents,  Lewie  C.  Tufts,  had 
furnished  work  and  materials  for  that  building,  to  Duffy,  uud  on  or 
about  the  14th  day  of  December,  1886,  and  immediately  after  the  as- 
signment to  the  appellant,  Duffy  assigned  unto  the  said  Tufts  the 
sum  of  $5,000  out  of  the  final  payment  due  or  to  become  duo  to 
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Duffy  upon  the  contract.  Subsequently,  Dennis  W.  Moran,  the 
plaintiff  and  respondent,  and  others  of  the  respondents,  including  the 
said  Tufts,  who  had  furnished  work  and  materials  to  Duffy  for  this 
building,  respectively  filed  liens  against  this  fund  or  the  money 
from  this  contract,  and  several  actions  were  commenced  to  foreclose 
these  liens,  which  were  finally  consolidated  into  this  action,  which  re- 
sulted in  the  said  liens,  excepting  three,  being  allowed,  and  in  preced- 
ence of  appellant's  claim  of  $6,000  under  and  by  virtue  of  the  said  as- 
signment. 

The  appellant  claimed  on  the  trial,  and  on  the  appeal  from  the  judg- 
ment  below,  a  revei-sal  as  to  so  much  of  the  judgment  as  favored  the 
recognition  and  approval  of  any  lien  in  favor  of  Tufts  as  against  appel- 
lant's claim  on  the  money  or  fund,  by  virtue  of  the  assignment,  on  the 
following  grounds,     (o)    The  defendant  Tufts,  by  accepting  the   as- 
signment  from  Duffy  of  all  the  moneys  due  or  to  grow  due  from  the 
city  to  him  under  his  contract,  thereby  waived  and  lost  all  right  to 
file  and  maintain  a  lien,     (b)    Having  accepted  said  assignment  sub- 
ject to  a  prior  assignment  to  the  appellant,  Tufts  is  estopped  from 
contesting  the  validity  of  the  assignment  to  the  appellant,     (c)    The 
lien  of  Tufts  is  a  nullity  because  no  action  was  ever  commenced  to  en- 
force it  and  no  iiaprndcrw  ever  filed.    It  has  expired  by  limitation,   {d) 
Tufts  should  have  been  compelled  by  the  court  below  to  elect  one  of 
the  two  remedies  upon  which  he  claimed.     Held  on  appeal  on  the  first 
ground  (o),  that  the  assignment  was  in  effect  of  monevs  due  to  Duffy 
after  the  discharge  of  all  mechanic's  liens,  such  as  would  have  been 
due  to  Duffy  except  for  the  lions;  Duffy  could  not  assign  more  than 
this.    That  Tufts'  lien  right,  was  superior  to  his  right  acquired  by  the 
assignment,  and  the  acceptance  of  the  assignment  cannot  be  assumed 
to  have  been  a  waiver  of  his  lien.     A  lienor's  rights  will  not  be  con- 
sidered  waived  unless  the  facts  clearly  indicate  an  intention  to  aban- 
don  them,  and  such  an  intention  cannot  be  presumed  from  his  accept- 
ance  of  an  assignment  under  the  facts  In  this  case,  for  it  does  not 
appear  that  the  assignment  was  accepted  as  a  payment  of  the  In- 
debtedness,  and,  unless  it  was  so  accepted,  the  debt  remains,  and  the 
right  of  lien  continues  to  exist  as  incidental  thereto. 
As  to  the  question  of  estoppel  claimed  by  appellant  (6)  ffeld   that  it 
could  only  avail,  If  at  all,  In  case  the  acceptance  of  the  assignment 
constituted  a  waiver  of  the  lien. 
In  regard  to  the  lien  of  Tufts'  being  a  nullity  (c)  Held,  that  Tufts'  lien 
expired  because  of  non-compliance  with  the  statute  in  regard  to  the 
commencement  of  an  action  and  filing  of  a  lis  pendens,  etc.     The  excep- 
tion to  the  finding  of  the  referee,  that  Tufts  set  up  his  lien  by  answer 
in  the  McShane  action  in  which  a  lis  pendens  was  filed,  is  well  token, 
for  the  case  Is  without  evidence  to  support  that  finding 
As  to  the  election  of  remedies  (d).  Tufts'  remedies  were  not  inconsistent 
He  had  a  right  to  rely  upon  the  Hen  and  assignment,  but  he  oould 
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have  only  one  satisfaction.  Judgment  aflflrmed  except  tliat  part 
wliicli  adjudges  that  Tufts  had  a  valid  lien  on  the  fund  superior  to  the 
appellant,  and  as  to  that  part  reversed. 

Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro,  J  J. 

Decided  May  5,  1890. 

Appeal  from  judgment  entered  upon  the  report 
and  findings  of  a  referee. 

Samuel  Untermyer,  for  defendant — appellant,  the 
Murray  Hill  Bank,  argued: — 

I.  The  claim  of  Tufts  under  his  assignment  and  lien 
cannot  be  sustained.  He  waived  his  right  to  file  a 
lien.  His  mechanic's  lien  is  void  and  his  assign- 
ment subsequent  to  that  of  the  appellant.  He 
should  have  been  compelled  to  elect  whether  he 
claimed  upon  the  assignment  or  the  mechanic's  lien. 
The  judgment  sustaining  his  recovery  upon  tho 
assignment  and  lien  cannot  be  sustained  for  the 
following  reasons:  (a)  By  accepting  the  assign- 
ment he  waived  and  lost  all  right  to  file  a  me- 
chanic's lien.  (6)  Having  accepted  the  assign- 
ment subject  to  a  prior  assignment  to  the  bank,  he 
is  estopped  from  contesting  the  validity  of  the 
bank's  assignment,  (c)  No  action  having  been  com- 
menced to  enforce  his  lien  and  no  lis  pendens  having 
been  filed  by  him,  his  lien  has  expired  by  limitation. 
{d)  Tufts  should  have  been  compelled  to  elect  one 
of  the  two  remedies  upon  which  he  claimed. 

H.  The  defendant  Tufts,  by  accepting  the  assign- 
ment from  the  contractor  Duffy  of  all  the  moneys 
due  or  to  crrow  due  from  the  citv  to  him,  under  his 
contract,  thereby  waived  and  lost  all  right  to  file  a 
lien.  The  defendant  Tufts  not  only  admits  that  at 
the  time  he  filed  the  lien  he  held  an  assignment  of  all 
the  moneys  then  due  or  which  might  thereafter  be 
<lue  from  the  city  to  the  contractor,  as  security  for 
the  payment  of  his  claim,  but  he  affirmatively  as- 
serts in  his  answer  in  this  case,  and  he  insisted 
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throughout  upon  the  trial,  that  by  virtue  of  this  as- 
signment  he  was  entitled  to  recover  so  much  of  the 
moneys  in  suit  as  might  be  necessary  to  pay  his 
claim.  This  clearly  presents  the  proposition:  Can 
a  party  furnishing  labor  or  material  take  all  the 
rights  and  interests  of  his  debtor  in  the  property, 
and  then,  whilst  those  rights  are  in  his  hands,  file  a 
lien  against  them  to  the  detriment  of  subsequent 
claimants  ?  An  analogous  case  would  be  this:  Sup- 
pose A,  who  is  the  owner  of  land,  erects  a  building 
and  employs  B  to  furnish  the  material,  and  there- 
after conveys  the  property  to  B  to  secure  him  for 
his  claim.  Can  B,  holding  the  title  to  that  property, 
file  a  lien  ao:ainst  it  to  the  exclusion  of  other  claim- 
ants  ?  Such  a  result  would  be  monstrous,  and  if  suc- 
cessful could  defeat  any  lienor.  In  the  case  of  Tun - 
ninger  v.  Kofald,  7  Oregon,  228,  it  was  held  that 
"where  a  mechanic  has  a  lien  upon  real  property  for 
material  and  labor  furnished  bv  him  in  erecting  a 
building  thereon  he  waives  the  same  by  taking  a 
mortgage  upon  that  property  to  secure  the  amount 
due  him,  for  which  he  holds  a  lien."  It  is  elemen- 
tary law  that  a  lien  may  be  waived  by  the  express 
agreement  of  the  parties,  or  a  waiver  may  be  inferred 
from  the  acts  of  the  parties.  The  intent  to  waive 
may  be  shown  by  the  taking  of  a  security  inconsis- 
tent with  the  lien.  Burrows  v.  Baughman,  9  Mich. 
213;  Kinzey  v.  Thomas,  28  ///.  502;  Brady  v.  An- 
derson, 24  lb.  110;  Grants;.  Strong,  18  Wall.  623; 
Weaver  v.  Demuth,  40  N.  J.  L.  238;  Tunninger  v. 
Kofald,  7  Ore.  228.  In  Grant  v.  Strong,  18  Wall. 
623,  a  builder  took  a  real  estate  security  for  the 
payment  of  the  work  which  he  was  to  do,  and  it 
was  held  that  he  waived  his  right  to  the  mechanic's 
lien.  Mr.  Justice  Miller  in  delivering  the  opinion 
of  the  court  said:  **In  short  we  are  of  the  opinion 
that  these  agreements  (referring  to  the  agreements 
to  accept  security  on  real  estate)  show  an  accept- 
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ance  and  reliance  by  Strong  on  another  and  very 
different  security  for  the  payment  for  his  work,  in- 
consistent with  the  idea  of  a  mechanic's  lien,  and 
that  no  such  lien  ever  attached  in  the  case."  In  the 
case  of  Weaver  v.  Demuth,  40  N.  J.  L.  238,  the 
court  said:  "The  decision  of  the  question  proposed 
may  be  rested  on  the  case  of  Burrows  v.  Baughman, 
9  Mich.  213,  which  was  the  judgment  of  a  court  of 
.  well  recognized  authority.  In  a  similar  case  it  was 
there  held  that  the  statute  creates  no  lien  where  the 
parties  by  their  contract  provide  for  a  different  se- 
curity upon  the  same  land  for  the  same  debt  which 
the  lien  would  not  otherwise  secure.  The  agree- 
ment for  a  particular  kind  of  lien  upon  the  same 
property,  to  which  the  mechanic's  lien  would  usu- 
ally attach,  must  necessarily  be  exclusive  of  all 
other  liens.  Such  must  evidently  be  the  purpose 
when  the  agreement  is  made,  though  they  may  not 
state  it  in  express  words,  and  such  would  be  the 
construction  which  others,  in  dealing  with  the  prop- 
erty, would  ordinarily  put  upon  it.  In  legal  effect 
the  contractor  waives  his  lien  to  get  another  in  dif- 
ferent form.  This  he  may  do  if  he  choose,  for  this 
is  a  statute  designed  for  the  benefit  of  individuals 
of  a  particular  class,  and  not  for  general  objects, 
hence  its  benefits  may  be  waived."  Quick  v,  Cor- 
lies,  10  Vroom,  11.  What  more  conclusive  evidence 
of  the  intent  to  waive  the  lien  could  there  be  than  the 
taking  by  Tufts  from  Duffy  of  a  security  which  would 
render  it  impossible  for  Tufts  ever  to  file  a  lien  if  he 
retained  that  security?  Tufts  accepted  his  assign- 
ment of  the  moneys  due  on  the  final  payment,  which, 
by  the  very  terms  of  the  contract  was  to  be  reserved 
for  such  mechanics  and  material  men  who  should 
file  valid  liens.  That  indicated  a  clear  intention  up- 
on his  part  to  waive  his  right  to  file  a  notice  of  lien. 
When  he  filed  his  lien  he  did  not  even  repudiate 
the  assignment,  and  when  he  brought  his  action  to 
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enforce  that  lien  he  asserted  in  the  same  pleading 
by  which  he  claimed  a  lien  on  this  fund  that  he  held 
an  assignment  of  that  fund.  If  this  is  not  an  illus- 
tration of  the  taking  of  a  security  inconsistent  with 
the  filing  of  a  lien,  it  will  be  quite  impossible  to  fur- 
nish such  an  illustration.  The  lienor  takes  unto 
himself  the  thing  which  he  might  otherwise  subject 
to  his  lien,  and  then  files  a  lien  against  it  whilst  it 
is  yet  in  his  hands.  Then  he  goes  a  step  further 
and  brings  an  action  to  foreclose  his  lien  upon  the 
fund,  the  title  to  which  is  in  him.  The  referee  was 
of  the  opinion  that  Tufts'  right  to  pursue  as  many 
concurrent  remedies  as  he  might  have  is  well  settled, 
and  he  cited  the  cases  of  Hall  v.  Pettigrove,  10  Htm, 
607,  and  Gambling  v.  Haight,  59  N.  Y.  854,  to  sus- 
tain his  views.  We  submit  that  the  referee  erred  in 
considering  the  remedy  upon  the  assignment  and  that 
upon  the  lien  concurrent  remedies.  They  are  abso- 
lutely inconsistent  with  each  other.  Assuming  the 
assiornments  to  be  valid,  as  the  referee  has  found 
them  to  be,  and  that  Tufts  claimed  upon  his  assign- 
ment, there  would  be  no  fund  against  which  the 
mechanic's  lien  could  be  filed.  Then,  again,  the 
case  of  Hall  v.  Pettigrove,  cited  by  the  referee,  is 
no  authority  for  the  proposition  which  he  asserts, 
and  has  no  application  to  the  facts  of  the  case  at 
bar.  That  was  a  case  decided  by  the  general  term 
of  the  Second  Department,  where  a  person  had  taken 
a  mortgage  upon  certain  lands  to  secure  him  for  ma- 
terials furnished  upon  the  building  and  also  filed  a 
mechanic's  lien  against  the  building  to  which  the 
materials  were  furnished.  The  mortgage  was  not 
against  the  same  property  against  which  the  lien 
was  filed.  The  question  was  not  raised  in  that  case, 
nor  was  it  argued  whether  the  acceptance  of  a  mort- 
gage was  a  waiver  of  the  lien;  the  point  raised  seem- 
ed to  be  that  the  mortgage  should  be  regarded  as  a 
payment  or  as  a  security  of  a  higher  nature  than  the 
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original  contract  debt  and  that  it  ought  to  be  held 
to  extinguish  it,  and  the  court  declined  to  sustain 
that  point.  Nor  is  the  case  of  Gambling  v.  Haight, 
in  59  N.  Y.  354,  any  authority  for  the  proposition 
stated  by  the  referee.  That  was  an  action  upon  a 
promissory  note  which  was  given  to  a  sub-contractor 
as  collateral  security  for  the  payment  of  work  con- 
tracted to  be  done  by  him  in  the  construction  of  a 
building.  An  action  was  pending  for  the  foreclos- 
ure of  a  mechanic's  lien  filed  by  the  plaintiff  for  the 
same  claim  against  property,  the  title  to  which  was 
in  another  party.  It  was  held  in  that  case  that  the 
action  upon  the  note  could  be  maintained,  notwith- 
standing the  fact  that  proceedings  wore  pending  for 
the  foreclosure  of  the  lien.  There  was  no  prior  se- 
curity given  upon  the  same  property  against  which 
the  lien  was  filed,  nor  does  it  appear  in  the  case 
whether  the  lien  was  filed  before  or  after  the  accept- 
ance of  the  note,  and  the  question  was  not  raised 
whether  the  right  to  file  a  mechanic's  lien  was  waived. 
This  is  not  a  case  of  cumulative  remedies,  nor  even 
of  inconsistent  remedies.  It  is  a  case  in  which  the 
lienor  has  taken  unto  himself  the  thinor  af):ainst 
which  he  might  otherwise  have  a  remedy.  Upon 
the  trial  Tufts  was  frequently  given  an  opportunity 
to  waive  his  rights  under  the  assignment  and  to 
claim  upon  the  mechanic's  lien  filed  by  him,  but 
he  insisted  upon  claiming  under  the  assignment. 

III.  The  defendant  Tufts  having  accepted  the  as- 
signment of  the  moneys  due  or  to  grow  due  from 
the  city  under  this  contract,  subject  to  the  claim  of 
the  Murray  Hill  Bank,  under  the  assignment  of  tho 
same  moneys  which  had  previously  been  made  to  it, 
is  thereby  estopped  from  contesting  the  validity  of 
the  assignment  to  the  bank.  Hartley  v.  Harrison, 
24  iV.  Y.  170;  Freeman  v.  Auld,  44  lb.  50.  In  the 
case  of  Freeman  v.  Auld  (supra),  the  court  said:  "The 
premises  were  purchased  by  the  defendant  and  con- 
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veyed  to  liim,  '  subject'  nevertheless  to  certain  mort- 
gages now  a  lien  on  said  premises.  *  *  *  *  Jq 
receiving  his  conveyance  upon  these  terms,  the  de- 
fendant admitted  and  agreed  that  this  $4,000  mort- 
gage was  a  lien  upon  the  premises.  He  cannot  now 
deny  it." 

IV.  The  lien  of  Tufts  is  now  a  nullity,  as  no  action 
was  ever  commenced  .to  enforce  it,  and  no  lis  pendens 
was  ever  filed.  It  has  expired  by  limitation.  The 
statute  provides  that  an  action  must  be  commenced 
and  a  lis  pendens  filed  within  ninety  days  after  the 
filing  of  the  lien.  Section  1817  of  the  Consolidation 
Act  provides:  "No  lien  provided  for  in  this  title 
shall  be  binding  upon  the  property  therein  described, 
unless  an  action  be  commenced  within  ninety  days 
from  the  filing  of  the  same,  and  a  notice  of  pen- 
dency of  said  action  be  filed  with  the  comptroller." 
Tufts  is  the  only  party  to  the  record  who  has  failed 
to  file  a  notice  of  the  pendency  of  an  action,  but  he 
claims  that  as  Moran  and  McShane  having  commenced 
actions  to  which  he  is  a  party,  the  statute  has  been 
complied  with  as  to  him.  He  contends  that  a  defend- 
ant can  reap  the  benefit  of  the  plaintiffs  proceedings. 
The  appellant  contends  that  each  lienor  must  file  a 
separate  and  independent  Us  pendens.  Section  1836 
of  the  Consolidation  Act  supports  the  appellant's 
contention.  It  prescribes  the  method  of  discharging 
a  lien.  The  statute  says :  "A  lien  may  be  discharged 
as  follows  :  *'  1st.  By  filing  a  certificate  of  the  claim- 
ant or  his  successor  in  interest,  duly  acknowledged 
and  proved,  stating  that  the  lien  is  discharged.  2d. 
By  lapse  of  time,  when  ninety  days  have  elapsed  since 
the  filing  of  the  claim  and  no  action  shall  have  been 
commenced  to  enforce  the  claim.  3d.  Bv  the  satis- 
faction  of  any  judgment  that  may  be  rendered  in 
actions  to  foreclose  said  liens  or  claims."  The  case 
of  McDermot  v.  McDonald,  50  Super.  Ct.  153,  is 
relied  upon  by  Tufts.     The  case  at  bar  is  distinguish- 
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able  from  the  reported  case,  for  there  the  defendant 
was  made  a  party,  by  reason  of  his  having  filed  a  me- 
chanic's lien.  When  Moran  filed  his  lis  pendens,  how- 
ever, Tufts  had  nothing  more  than  an  assignment. 
He  was  not  made  a  party  to  this  action  because  of 
the  fact  that  he  had  filed  a  mechanic's  lien,  and  there- 
fore the  notice  filed  by  the  plaintiff  could  not  operate 
as  a  notice  on  behalf  of  Tufts,  who,  when  it  was  filed, 
only  held  an  assignment.  Now  it  is  true  that  section 
1830  of  the  Consolidation  Act  provides  that  '*  all  par- 
ties who  have  filed  claims  under  this  title,  may,  by 
an  answer  in  such  action,  set  forth  the  same,  and  the 
court  in  which  the  action  is  brought,  may  decide  as 
to  the  extent,  justice  and  priority  of  the  claims  of  all 
the  parties  to  the  action."  But  that  section  does 
not  relieve  a  person  who  has  filed  a  claim  from  com- 
plying with  the  other  mandatory  provisions  of  the 
statute.  A  party  who  has  filed  a  claim  must,  within 
ninety  days  in  order  to  keep  his  lien  alive,  commence 
an  action  and  file  a  lis  pendens.  The  statute  contem- 
plates the  commencement  of  independent  actions  by 
independent  lienors,  for  by  section  1833  of  the  Con- 
solidation Act,  it  is  provided  "  that  when,  separate 
actions  are  commenced  the  court  in  which  the  first 
action  was  brought,  ma:y,  upon  the  application  of  the 
citv,  consolidate  them."  The  failure  to  file  the  lis 
pendeiis  comes  under  the  same  principle  which  was 
decided  in  the  case  of  Prior  v.  White,  32  Hun  14. 
That  was  a  case  under  the  Law  of  1802,  which  con- 
tained a  statement  providing  for  the  discharge  of  the 
lien,  '•  by  an  entry  of  the  clerk  made  in  the  book  of 
liens,  after  one  year  had  elapsed  since  the  filing  of 
the  claim,  stating  that  no  notice  has  been  given  to 
him  of  the  lienor's  steps  to  enforce  the  lion."  It  was 
held  in  that  case  that  by  the  lapse  of  time  the  lien 
was  discharged.  The  court  followed  the  case  of  Mush- 
lit  V.  Silverman,  50  N.  Y.  360.  In  that  case  the  Court 
of  Appeals  said,  *•  when  the  Act  declares,  as  it  does. 


208  MORAN  9.  MURRAY  HILL  BANK. 

1 • ' 

Appellant's  points. 

that  a  lien  may  be  discharged  in  any  one  of  several 
methods  the  happening  of  any  of  the  events  or  the 
performance  of  any  of  the  acts  mentioned,  operate 
per  se  as  a  discharge  without  the  necessity  of  further 
acts  by  any  person.  The  lien  claimed  by  the  plain- 
tiff is  a  creature  of  the  statute  and  depends  solely  for 
its  validity  upon  the  Act  creating  it."  *  *  *  * 
**  Such  an  act  cannot  be  extended  in  its  operation 
and  effect  beyond  the  fair  and  reasonable  import  of 
the  words  used,  and  the  plaintiffe  in  their  lien  must 
bring  themselves  within  its  terms,  and  the  lien  must 
be  shown  not  only  to  have  been  regular  and  valid  in 
its  inception,  but  to  be  a  continuing  and  existing  lien 
under  the  statute.  This  thoy  have  failed  to  do.'* 
Then  again  the  later  case  of  Danziger  v.  Simonson, 
in  53  Super.  Ct.  158,  is  a  substantial  modification  of 
the  ruling  in  the  case  of  McDermott  v.  McDonald. 
The  question  arose  in  that  case  whether  it  was  neces- 
sary for  a  lienor,  who  filed  a  claim  under  a  different 
act,  but  containing  a  similar  provision  in  regard  to 
the  filing  of  a  lis  pendens  to  file  a  lis  pendens  in  order 
to  keep  the  lien  alive.  The  lienor  was  a  defend- 
ant in  an  action  brought  to  forclose  a  mortgage. 
The  referee  in  that  case,  Edward  Patterson,  Esq.,  held 
that  it  was  absolutely  necessary  that  a  lis  pendens 
should  be  filed.  The  referee  said :  "  It  appears  affirm- 
atively that  neither  of  these  defendants  filed  a  no- 
tice of  lis  pendens  within  the  ninety  days  required  by 
the  Mechanic's  Lien  Law,  and  by  the  failure  to  do  so 
they  lost  whatever  rights  in  the  mortgaged  premises 
they  might  otherwise  have  acquired.  Bones  v.  N.  Y. 
Christian  Home,  64  Hoio.  509,  The  filing  of  the 
lien  and  the  subsequent  filing  within  the  statutory 
limitation  of  time  of  a  notice  of  lis  pendens  were 
absolutely  necessary  to  give  the  defendants  above 
named  a  standing  in  court  to  litigate."  *  *  <i 
This  court  at  general  term  affirmed  that  judgment. 
It  is  true  that  section  1813  of  the  Consolidation  Act, 


MORAN  V.  MURRAY  HILL  BANK.'  209 


Appollant'd  points. 


as  amended  by  the  Law  of  1883,  which  was  construed 
in  the  Danziger  case,  contained  a  provision  directing 
a  party  defendant  who  desires  to  enforce  his  lien,  to 
file  a  lis  pendens.  Section  1813  (as  amended)  reads: 
"  And  where  a  claimant  is  made  a  party  defendant 
to  any  action  brought  to  enforce  any  other  lien,  a 
notice  of  the  pendency  of  such  action  must  be  filed 
by  him  or  in  his  behalf."  The  court,  however,  was 
of  the  opinion  and  held,  that  regardless  of  that  pro- 
vision the  defendant  lienor  was  compelled  to  file  a 
lis  pendens.  The  court  said  :  '*  Section  1813  of  the 
Consolidation  Act  as  amended  in  1883,  does  not  apply 
to  a  case  of  this  kind,  i.  e.,  to  an  action  for  the  fore- 
closure of  a  mortgage.  Bat  if  a  mortgage  is  to  be  re- 
garded as  an  *  other  lien'  within  the  meaning  of  the 
section,  then  the  defendants  should  have  filed  notices 
of  lis  pendens,  for  that  is  expressly  required  to  be 
done." 

V.  Tufts  should  have  been  compelled  to  elect  one 
of  the  two  remdies  upon  which  he  claimed.  The 
Murray  Hill  Bank  was  prejudiced  and  embarrassed  at 
the  trial  by  reason  of  the  refusal  of  the  referee  to 
compel  an  election  of  remedies.  It  was  impos- 
sible for  the  appellant  to  know  upon  whicli  theory 
Tufts  based  his  cause  of  action.  The  appellant  was 
compelled  .to  contest  the  claim  of  Tufts  without 
being  apprized  of  the  cause  of  action  upon  which  he 
relied.  When  the  complaint  contains  two  causes  of 
action,  resting  substantially  upon  the  same  facts", 
the  plaintiff  should  be  put  to  an  election.  Roberts  v. 
Leslie,  li  J.  S  S.  Id.  In  that  case  Judge  Freedman 
said  :  "  Under  the  former  practice  the  object  of  in- 
serting two  or  more  counts  in  one  declaration,  where 
there  was  in  fact  but  one  cause  of  action  was  to 
guard  against  an  insufficient  statement  of  the  case, 
where  a  doubt  existed  as  to  the  proper  mode  of  de- 
claring, and  to  provide,  if  possible,  against  a  variance 

between  the  pleadings  and  the  proof  on  the  trial. 
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The  Code,  by  providing  that  amendments  for  the 
correction  of  the  insufficient  pleadings  shall  bo 
liberally  allowed,  not  only  renders  this  practice  un- 
necessary, but  expressly  requires  the  pleading  of  a 
cause  of  action  to  be  reduced  to  a  plain  and  concise 
statement  of  the  facts  constituting  the  cause  of 
action,  without  unnecessary  repetition.  The  plaint- 
iff is  no  longer  required  to  characterize  his  action  by 
any  particular  appellation  or  averment.  All  ho 
has  to  do  is  to  set  forth  the  facts  upon  w-hich  he 
relies  and  let  them  speak  for  themselves,  and  this 
he  is  required  to  do  without  unnecessary  repetition. 
The  object  is  to  secure  singleness  and  unity  in  the  is- 
sue." If  the  remedies  are  inconsistent,  as  we  insist 
they  were,  there  can  be  no  question  about  the  right  to 
compel  an  election.  Clapp  v.  Campbell,  124  Mass. 
50. 

Austen  G.  Fox,   for    defendant -respondent  Lewis 
C.  Tufts,  argued  : — 

I.  The  referee  was  right  in  refusing  to  compel  the 
respondent  to  elect  whether  he  would  claim  under 
his  lien,  or  under  his  assignment.  (1).  The  respond- 
ent had  the  right  to  have  his  claim  considered  and 
sustained,  either  upon  his  lien,  or  upon,  his  assign- 
ment. Gambling  r.  Haight,  59  N.  Y.  354;  JIallr.  Pet- 
tigrove,  10  Hun,  609;  Munn  v.  Cook,  Supreme,  Court,  G. 
T. ,  January,  1890,  MSS,  Opinion.  In  the  present  case, 
the  appellant,  by  its  answer,  prays  the  court  *'  that 
the  lien  and  claims  of  all  the  parties  to  this  action  be 
ascertained  and  the  priorities  thereof  determined." 
Section  8  of  the  act  (Laws  1878,  ch.  315)  requires 
the  court  so  to  do.  Plainly,  if  the  respondent  Tufts 
was  bound  to  elect  in  this  action,  whether  he  w^ould 
pursue  his  rights  under  his  lien,  or  under  the  assign- 
ment, it  must  be  that,  if  he  had  begun  a  separate 
action  on  the  assignment,  and  that  action  was  pro- 
ceeding when  his  action  to  enforce  his  lien  came  on 
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for  hearing,  he  would  hav^  been  required  to  suspend 
the  prosecution  of  one  or  the  other  of  his  two 
actions.  That  is,  of  course,  only  another  mode  of 
saying  the  same  thing.  By  uniting  two  claims  in 
one  action, he  enlarges  no  right  and  limits  no  right 
unless  the  two  claims  cannot  lawfully  be  united,  and, 
in  such  case,  the  point  must  be  raised  by  demurrer. 
The  precise  point  has  been  determined.  Gambling 
V.  Haight,  59  N.  Y.  354.  In  that  case  the  plaintiff 
was  prosecuting  an  action  on  two  promissory  notes 
given  for  work.  He  was  prosecuting  also  an  action 
to  enforce  a  mechanic's  lien  for  the  same  work.  The 
court  said:  "  The  primary  obligation,  founded  upon 
the  original  agreement,  including  the  statutory  lia- 
bility under  the  mechanic's  lien  law,  and  the  prom- 
issory notes  of  a  third  person  collateral  to  it,  may 
be  enforced  simultaneously,  *  *  *  but  there 
can  be  but  one  satisfaction."  If  the  referee  had 
found  that  the  lien  was  defective,  the  primary  obli- 
gation  was  still  valid,  and  if  there  should  remain  a 
balance  after  the  discharge  of  valid  liens,  then,  and 
not  till  then,  would  the  referee  have  to  determine 
the  question  of  priority  of  assignments  between 
Tufts  and  the  Murray  Hill  Bank.  It  is  not  a  case  of 
inconsistent  claims,  but  a  case  where  a  court  must 
determine  **  the  liens  and  claims  of  all  the  parties," 
and  this  the  appellant  came  into  court  asking  the 
court  to  do.  In  Munn  v.  Cook,  supra.  Supreme 
Court,  G.  T.  January,  1890,  MSS.  Gpinion,  the  plaint- 
iff alleged  certain  agreements  and  a  judgment  of  an 
English  court.  The  court  at  special  term  hold  that 
the  plaintiff  could  not  rely  on  both,  but  the  judg- 
ment was  reversed.  The  court,  per  Daniels,  J., 
said:  **  All  the  evidence  was  legally  and  properly  in 
the  case.  And  she  had  the  right  to  require  its  de- 
cision, not  only  upon  the  decree,  but  upon  the  agree- 
ments themselves.  And  if  in  the  judgment  of  the 
court  she  failed  in  her  position  as  to  one,  that  failure 
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did  not  prevent  her  from  relyinof  in  support  of  her 
action  upon  the  other."  (2).  The  acceptance  by- 
Tufts  of  the  assignment  in  December,  1886,  and  of 
the  note  prior  thereto,  did  not  extinguish  his  right 
to  file  his  lien  in  June,  1887.  Gambling  v.  Haight, 
{supra);  Hall  v.  Pettigrove,   (supra). 

II.  The  defendant  Tufts  was  not  obliged  to  begin 
an  action  to  foreclose  his  lien,  nor  file  a  notice  of 
the  pendency  of  this  action.  (1.)  The  question  has 
been  decided  under  the  Act  of  1878,  by  virtue  of 
which  the  liens,  now  under  consideration,  were  filed. 
50  Suj)er.  Ct.  153,  McDermott  v.  McDonald  ;  cited 
Danziger  v.  Simonson,  N.  F.  Laxo  Journal,  Dec.  23, 
1889.  Court  of  Appeals.  (2.)  Tufts  was  a  party  to 
the  suits  of  Moran,  Candee  &  Smith  and  Campbell, 
which  were  consolidated  into  this  action  by  order 
dated  May  25,  1887.  He  filed  his  notice  of  lien  June 
27,  1887,  and  answered  July  3, 1887.  Tufts  was  also 
a  party  to  the  McShane  suit,  the  Us  pendens  in  which 
was  filed  July  1,  1887  after  Tufts  had  filed  his  notice 
of  lien,  he  answered  therein  Julv  29,  1887  and  bv 
the  order  of  reference  herein  the  McShane  suit  was 
consolidated  with  this  action  on  October  6,  1887. 
This  action  is  the  McShane  action  as  much  as  it  is 
the  Moran.  It  was  mere  chance  whether  Moran, 
Candee  &  Smith,  Campbell  or  McShane  should  bo 
plaintiff*  in  the  consolidated  action.  (3.)  The  defen- 
dant Tufts  proved  and,  at  his  request,  the  referee 
found  as  facts,  that  in  all  the  actions  which  had 
been  commenced  by  the  different  lienors,  notice  of 
the  pendency  of  each  action  was  duly  filed.  In  the 
Moran  action,  the  lis  pendens  was  filed  February  19, 
1887;  in  the  Campbell  action,  March  11, 1887  ;  in  the 
Candee  &  Smith  action,  March  15,  1887  in  the  con- 
solidat(Hl  action,  on  June  23, 1887  and  in  the  McShane 
action,  on  July  2,  1887  or  five  days  after  Tufts  had 
filed  his  notice  of  lien.  Thus,  under  McDermott  r. 
McDonald,  supra,  the  point  would  have  had  no  pos- 
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sible  ground — for  this  action  is  the  McShane  action 
as  much  as  it  is  the  Moran  action. 

III. — The  lien  of  the  respondent  Tufts  is  valid, 
(1.)  The  referee  has  found  in  his  favor  on  the 
facts.  (2.)  The  respondent  Tufts  was  not  bound 
to  set  forth  in  his  lien  the  fact  that  he  had  received 
an  assignment  and  a  note.  Sec.  2  of  the  act  (Laws 
1878,  ch.  315,)  contains  no  requirement  that  the 
lienor  shall  make  such  a  statement.  The  notice  of 
liens  sets  forth  "all  just  credits  and  offsets." 

IV. — The  referee  was  right  in  holding  that  the 
valid  liens  were  superior  to  the  appellant's  assign- 
ment. (1.)  The  assignment  is  of  no  effect  as  against 
lienors.  The  assignment  is  of  moneys  ••  out  of  the 
third  payment  of  all  inoneys  due  or  to  grow  due  in 
and  by  virtue  of  a  certain  contract."  By  that  con- 
tract, the  third  payment  is  provided  for  as  follows  : 
•'  And  on  the  expiration  of  thirty  days  after  the 
entire  work  shall  be  completed  in  conformity  with 
this  contract,  and  the  said  parties  of  the  first  part 
shall  have  accepted  the  same,  they  will  pay  to  the 
party  of  the  second  part  (Duffy)  the  remainder  of  the 
sum  of  thirty-six  thousand  seven  hundred  and  twenty- 
nine  dollars."  But  the  city  did  hot  accept  the  same 
until  June  16, 1887.  (2.)  The  provisions  of  the  con- 
tract between  Duffy  and  the  city  require  that  any 
sum  remaining  in  the  hands  of  the  city  shall  be  held 
until  the  liens  created  under  the  statute  shall  be 
discharged.  (3.)  The  appellant's  assignment  was 
subject  to  the  provisions  of  their  assignor's  con- 
tract with  the  city.  Murphy  v.  Bowery  Nat.  Bank, 
30  Hun^  40.  The  "material  men  are  entitled  to 
protection  over  and  above  the  assignees  of  the  con- 
tractor." 

Thomas    C.    Ennever,    for   defendant-respondent, 
William  McShane  &  Co. 
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Alexander  Thain,  for  plaintiff- respondent  Dennis 
W.  Moran. 

By  the  Court. — Dugro,  J. — The  appellant  claims, 
with  respect  to  so  much  of  the  judgment  as  favors 
Tufts,  a  reversal,  for  reasons  stated  by  its  counsel, 
as  follows  :  (a)  By  accepting  the  assignment  Tufts 
waived  and  lost  all  right  to  file  a  mechanic's  lien. 
(b)  Having  accepted  the  assignment  subject  to  a  prior 
assignment  to  the  bank;  he  is  estopped  from  contest- 
ing the  validity  of  the  bank's  assignment,  (c)  No 
action  having  been  commence  to  enforce  his  lien 
and  no  lis  pendens  having  been  filed  by  him,  his  lien 
has  expired  by  limitation,  {d)  Tufts  should  have 
been  compelled  to  elect  one  of  the  two  remedies 
upon  which  he  claimed. 

In  support  of  reason  **  a,"  it  is  argued  that  the 
assignment  conveyed  to  Tufts  the  very  property  he 
seeks  to  lien,  and  that  to  allow  him  after  acceptance 
of  the  assignment  a  lien  right,  would  be  to  permit 
him  to  lien  his  own  property  ;  this  position  is  not 
maintainable,  as  the  monies  lienedand  those  assigned 
are  not  identical.  The  assignment  was  in  effect  of 
monies  duo  to  Duffy  after  the  discharge  of  all  liens. 
The  monies  liened  were  such  as  would  have  been 
due  Duffy  but  for  the  liens.  This  distinction,  arises 
through  the  existence  of  a  provision  in  the  contract 
that  the  Citv  should  deduct  from  the  monies  other- 
wise  due  under  the  agreement,  the  amount  which 
might  be  allowed  to  lienors  prior  to  the  discharge 
of  the  notices  of  lien  in  one  of  the  ways  provided 
by  law.  Duffy  could  not  assign  more  than  he  would 
be  entitled  to  by  virtue  of  his  contract  and  its  per- 
formance. Tufts'  lion  right  was  superior  to  the 
right  acquired  by  virtue  of  the  assignment.  The 
acceptance  of  the  latter  cannot,  therefore,  be  fairly 
assumed  to  have  been  a  waiver  of  the  former.  It 
simply  gave  Tufts'  an  opportunity    to  obtain  his 
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money,  as  against  Duffy,  without  filing  a  lien  and 
being  under  the  necessity  of  foreclosure. 

A  lienor's  right  will  not  be  considered  waived  un- 
less the  facts  clearly  indicate  an  intention  to  aban- 
don his  rights,  and  such  an  intention  is  not  to  be 
presumed  from  the  mere  fact  of  an  assignment  such 
as  is  disclosed  by  the  evidence.  It  does  not  appear 
that  the  assignment  was  accepted  as  a  payment  of 
the  indebtedness,  and  unless  it  was  a  payment  the 
debt  remains  and  the  right  of  lien  still  exists  as 
incidental  thereto. 

As  to  reason  *'6,"  it  may  be  said  the  estoppel 
claimed  could  onlv  avail,  if  at  all,  in  case  the  ac- 
ceptance  of  the  assignment  constituted  a  waiver  of 
the  lien. 

The  reason  ''c,"  presents  amore  diflScult  question. 
It  was  the  legislative  intent  that  no  lien  should  be 
binding  unless  an  action  was  commenced  by  the 
lienor,  as  plaintifl',  within  ninety  days  from  the  filing 
of  the  lien,  and  a  notice  of  pendency  was  filed  ;  ex- 
cept in  the  cases  referred  to  by  the  language  *'  But 
all  parties  who  have  filed  claims  under  this  title  may 
by  answer  in  such  action  set  forth  the  same  "  in 
section  1830,  of  the  Consolidation  Act,  (McDermott 
V.  McDonald,  50  Svper.  Ct.  153),  and  if  in  the  action, 
in  which  a  claim  is  set  up  by  answer,  a  proper  no- 
tice of  pendency  is  filed  by  the  plaintiff,  the  defend- 
ant need  not  file  a  similar  notice.  The  defendant 
Tufts  having  filed  no  claim  at  or  prior  to  the  com- 
njiencement  of  the  Moran  action,  was  not  in  that  ac- 
tion one  of  those  referred  to  by  the  words  "  parties 
who  have  filed  claims  Under  this  title."  These  words 
apply  only  to  parties  who  have  filed  claims  and 
whom  the  plaintiff  by  section  1830  is  obliged  to 
make  parties  defendant.  Tufts,  therefore,  had  no 
right  conferred  by  the  statute  to  set  up  his  lien  in 
the  Moran  action.  He  should,  to  preserve  his  lien, 
have  complied  with  section  1827,  or  answered  in  an 


216  MORAN  r.  MURRAY  HU.L  BANK. 

Opinion  of  the  Ck)urt,  by  DnoBO,  J. 

action  in  which  he  was  a  necessary  party  defendant, 
as  allowed  to  do  by  section  1830.  The  latter  course 
he  claims  to  have  adopted,  but  the  fclaim  is  not  well 
founded.  .  The  referee  finds  that  Tufts  set  up  his 
lien  by  answer  in  the  McShane  action  ;  in  this  ac- 
tion a  notice  of  pendency  was  filed,  so  that,  if  the 
finding  is  correct,  the  statute  has  been  complied 
with,  but  an  exception  to  the  finding  is  well  taken, 
for  the  case  is  without  evidence  warranting  the  con- 
clusion. 

('*rf")  Tufts'  remedies  were  not  inconsistent.  He 
had  a  right  to  rely  upon  the  lien  and  assignment. 
He  could,  however,  have  had  but  one  satisfaction. 

I  find  no  error  in  the  allowance  of  the  claims  of 
Moran  and  McShane. 

The  judgment  should  be  aflBrmed,  except  that  part 
of  it  which  judges  that  Tufts  had  a  valid  lien  on  the 
fund  superior  to  the  claim  of  the  appellant,  and  as 
to  this  part  of  the  judgment  it  is  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event.  Costs 
of  appeal  to  Moran,  McShane,  and  Candee  &  Smith, 
to  be  paid  by  the  appellant. 

Tbuax,  J.,  concurred. 
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ADAM   EMMERICH,   Appellant    v.  PETER  HEF- 

FERAN,  ET  AL.,  Respondents. 

Conveifanct  of  real  estate  madz  with  {nterU  to  defraud  credUora—  Insolvency, 

presumptiana  of  at  time  of  conveyance. 

On  December  29,  1882,  defendant  Peter  Hefferan,  being  indebted  to 
plaintiff  in  the  sum  exceeding  $9,000,  made  a  voluntary  conveyance  of 
real  property  to  his  wife,  through  his  son  as  an  intermediary  agent, 
receiving  from  his  wife  after  the  conveyance,  a  general  power  of  at- 
torney giving  him  the  absolute  right  of  control«and  disposition  of  said 
property  and  its  proceeds.  On  December  25,  1882,  the  plaintiff  made 
a  demand  upon  Hefferan  for  the  payment  of  the  plaintiffs  claim, 
when  he  declared  his  intention  not  to  pay  the  same,  and  immediately 
thereafter  (Dec.  29th,)  conveyed  the  property  to  his  wife. 

In  January  1883,  plaintiff  commenced  an  action  in  the  Supreme  Court 
against  HcfTcran,  and,  on  May  18,  1883,  HefTeran  permitted  an  in- 
quest to  be  taken  against  him  for  $9,847,18,  upon  which  judgment  was 
entered  and  execution  issued  thereon  against  Hefferan' s  propertj', 
which  wa»  returned  wholly  unsatisfied.  Held,  that  upon  these  facts, 
without  explanation,  that  the  conveyance  from  Hefferan  to  his  wife 
had  been  made  with  intent  to  delay  or  defraud  creditors.  The  plaintiff 
certainly  had  made  out  sl  prima  fade  case,  which  colled  for  a  judgment 
in  his  favor. 

Tae  court,  after  reviewing  the  decisions  as  applicable  to  the  facts  in  this 
case,  and  suggesting  that  the  precise  question  had  not  been  passed 
upon  by  the  courts  of  this  state,  held  that  the  decisions  cited  should 
be  accepted  so  far  as  they  place  upon  defendants  the  burden  of  show- 
ing the  grantor  to  have  been  in  a  position  to  make  the  conveyance  at 
the  time  of  its  execution  and  delivery.  Held,  that  where  a  person  is 
heavily  indebted  to  another,  and  shortly  after  a  demand  for  payment  of 
the  indebtedness  had  been  r:  ade  and  refused,  makes  a  voluntary  transfer 
of  real  property  worth  $30,000  to  his  wife,  from  whom  he  receives  a 
general  power  of  attornej'  to  sell  and  dispose  of  the  property  conveyed 
and  its  proceeds,  and  at  the  time  the  debtor  had  no  other  real  prop- 
erty, and  execution  had  issued  and  been  returned  unsatisfied  within 
seven  months  after  the  making  of  the  conveyance,  upon  a  judgment  of 
over  $10,000,  obtained  on  this  debt  in  an  action  brought  to  set  aside  the 
conveyance  as  fraudulent,  the  debtor  is  bound  in  justice  and  fairness 
to  make  explanation  before  he  can  claim  a  finding  from  the  court  that 
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the  eonveyaace  was  not  made  with  the  Intent  to  delay  or  defraud 
creditors. 

Before  Truax  and  Dugro,  JJ, 

Decided  May  5,  1890. 

Wm  G.  MnCrea,  for  appellant. 

Totvnsend,  Dyett  &  Einstein^  for  respondent  Peter 
Hefferan. 

Henrrj  E.  Mooney,  for  respondents  H.  A.  Hefferan 
and  wife. 

• 

Tliomas  Boese^  Guardian  ad  litems  for  Mary  E.  Nes- 
mith. 

By  THE  Court. — Dugro,  J. — The  plaintiff  sought  to 
have  a  conveyance  declared  void  as  havino:  been 
made  with  intent  to  hinder,  delay  and  defraud  cred- 
itors. He  appeals  from  the  judgment  in  favor  of 
defendants. 

The  facts  are  as  follows : — On  December  29, 
1882,  defendant  Peter  Hefferan,  being ' indebted  to 
plaintiff  in  a  sum  exceeding  $9,000,  made  a  volun- 
tary conveyance  of  real  property  worth  $30,000  to 
his  wife,  through  his  son  as  intermediary,  receiving 
from  the  gi'antee  on  the  same  day  a  general  power 
of  attorney. 

In  January  following,  the  plaintiff  commenced  an 
action  to  recover  the  sum  due  him  and  obtained 
judgment  therein  August  2,  1883.  A  few  days  after 
the  judgment  w^as  obtained,  execution  issued  thereon 
was  returned  unsatisfied.  About  one  month  prior 
to  the  delivery  of  the  conveyance,  the  defendant, 
Peter  Hefferan,  on  being  requested  to  pay  plaintiffs 
claim,  which  arose  by  reason  of  the  breach  of  a  war- 
ranty contained  in  a  deed  delivered  by  him  to  the 
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plaintiff  some  years  prior  to  1882,  said,  that  he  had 
paid  Mr.  Dyett  for  defending  the  suit  (an  action  of 
ejectment  against  the  plaintiff,  resulting  in  his  evic- 
tion) and  was  not  going  to  pay  any  more. 

An  examination  of  the  records  in  the  Register's 
oflSce  failed  to  disclose  that  the  grantor  owned  at 
the  time  of  the  transfer  any  real  property  other  than 
that  conveyed.  No  explanation  of  the  circum- 
stances was  given  by  the  defendants,  the  case  hav- 
ing been  submitted  •on  the  plaintiffs  proof. 

The  learned  trial  judge  found  upon  these  facts,  that 
the  conveyance  had  not  been  made  with  intent  to 
hinder,  delay  or  defraud  creditors,  and  refused  to  find 
to  the  contrary,  as  requested  by  the  plaintiff.  This 
we  think  was  error,  for  the  plaintiff  had  made  out  a 
prima  facie  csiSe  which,  unless  satisfactorily  explained 
by  the  defendants,  called  for  a  judgment  in  his  favor. 

It  seems  that  the  grantor  was  insolvent  in  August, 
1883,  as  then  an  execution  issued  upon  the  judgment 
was  returned  unsatisfied.  This  was  but  little  over 
seven  months  after  the  time  of  the  convevance. 

It  has  frequently  been  held  that  insolvency  at  the 
time  of  the  rendition  of  a  judgment  raises  a  pre- 
sumption of  insolvency  at  the  tim'e  of  the  gift  {Bump 
on  Fraudulent  Conveyances,  3d  ed.,  p.  283).  This  hold- 
ing, while  in  conflict  with  the  ordinary  rule  that  a 
presumption  is  not  retroactive  or  retrospective,  has 
much  to  commend  it  as  applicable  to  actions  to  set 
aside  conveyances  as  fraudulent.  In  Carlisle  v. 
Rich,  8  N.  H.  44,  the  judgment  was  obtained  several 
years  after  the  delivery  of  the  deed  of  conveyance. 
The  court  said:  '*The  case  finds  that  when  judgment 
w^as  obtained  there  were  not  sufficient  funds  to  pay 
the  claims  recovered  under  the  bond,  and  until  the 
contrary  appears  such  will  be  presumed  to  have 
been  the  case  at  the  time  of  the  conveyance.  The 
insolvency  must,  therefore,  be  considered  as  extend- 
ing back  to  the  time  of  the  grant."     The  case  is  cit- 
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ed  with  approval  in  Strong  v.  Lawrence,  58  Iowa,  55. 

The  inference  of  fraud  is  inevitable  in  a  case  where 
a  voluntary  conveyance  is  made  by  an  insolvent  debt- 
or (Coleman  t;.  Burr,  93  N.  Y.  17),  and  if  the  insol- 
vency is  presumed  the  same  inevitable  inference 
must  be  drawn. 

In  Crosby  v.  Elworthy,  L.  R.  12  Eq.  158,  the  debt- 
or made  a  voluntary  settlement,  and  nine  months 
thereafter  laid  a  statement  before  his  creditors  show- 
ing liabilities  in  excess  of  assets  some  $20,000.  The 
court  said  *'  Considering  that  ha  had  made  a  settle- 
ment only  nine  months  previously  I  think  that  state 
of  things  is  sufficient  to  relieve  those  who  desire  to 
impeach  the  settlement  from  proving  insolvency  and 
to  throw  upon  Mr.  Elworthy  the  burden  of  proving 
that  he  was  in  a  position  to  make  the  settlement." 

In  Townsend  v.  Westcott,  2  Beav.  340,  there  was 
no  positive  proof  of  insolvency  at  the  date  of  the 
settlement,  but  the  settler  became  insolvent  three 
years  afterwards.  The  court  held  that  it  was  not 
necessary  to  prove  actual  insolvency,  but  that  if  in- 
solvency took  place  shortly  after  the  execution  of 
the  settlement,  it  was  enough.  The  question  pre- 
sented has  never,  so  far  as  an  examination  discloses, 
been  passed  upon  by  the  courts  of  this  state. 

I  am  willing  to  accept  the  decisions  above  referred 
to  so  far  as  they  w^arrant  throwing  upon  defendants 
in  a  case  such  as  this  the  burden  of  showing  the  gran- 
tor to  have  been  in  a  position  to  make  the  conveyance 
complained  of  at  the  time  of  its  delivery.  It  seems 
to  me  that  where  a  person  heavily  indebted,  shortly 
after  a  demand  for  payment  of  the  indebtedness  and 
his  declaration  not  to  pay,  makes  a  voluntary  trans- 
fer of  real  property  worth  $30,000  to  his  wife,  from 
whom  he  receives  at  the  time  a  general  power  of 
attorney,  and  it  appears  that  the  debtor  had  at  the 
time  of  the  conveyance  no  title  of  record  to  any  other 
real  property  in  the  county  in  which  he  resided,  and 
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execution  issued  upon  a  judgment  of  more  than  $10, 
000  obtained  for  the  debt  is  returned  unsatisfied 
within  seven  months  after  the  making  of  the  convey- 
ance, defendants,  none  of  whom  are  purchasers  for 
a  valuable  consideration,  in  an  action  to  set  aside 
the  conveyance  as  fraudulent,  should  be  called  upon 
in  fairness  and  justness  to  make  some  explanation 
to  the  plaintiff  before  being  entitled  to  a  finding  that 
the  conveyance  was  not  made  to  hinder,  delay  or  de- 
fraud creditors. 

On  the  former  appeal  in  this  court  the  point  which 
has  been  deemed  by  us  of  vital  importance  does  not 
appear  to  have  been  explicitly  presented  or  relied 
upon  by  the  appellant,  and,  therefore,  we  have  not 
considered  that  decision  as  binding  upon  us. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

Teuax,  J.,  concurred. 


FREDERICK  MARX,  et  al.,  Appellants  v.  EUGENE 

A.  GROSS,  ET  AL.,  Respondents. 

Amendment  cf  ansvoer,  cUlowance  oj,  where  the  anttwer  sets  up  a  new  defence. 

The  court  at  special  term  has  the  power  to  allow  an  amended  answer 
setting  up  a  new  defence  in  the  action. 

In  the  case  at  bar  the  amended  answer  contained  two  defences.  Ist. 
A  denial  of  making  the  contract  set  forth  in  the  complaint,  and  2nd, 
That  defendants  were  induced  to  make  the  contract  by  the  false  and 
fraudulent  representations  of  the  plaintiiTs.  Heldt  that  these  two  de- 
fences are  inconsistent  with  each  other. 

Order  amended  by  striking  out  the  general  denial,  and  affirmed  as 
amended. 

Before  Sedgwick,  Ch.  J.,  Tbuax  and  Dugbo,  JJ. 

Decided  May  6,  1890. 

Appeal  by  plaintiffs  from  an  order  allowing  de- 
fendants to  serve  an  amended  answer. 
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George  A.  Black,  for  appellants. 

Foster  &  Thomson,  sitornejQ,  and  W.  Bourke  Cock- 
ran  of  counsel,  for  respondents. 

By  the  Court. — Truax,  J. — The  principal  question 
argued  at  the  general  term  related  to  the  power  of 
the  court  at  special  term  to  allow  an  amendment 
setting  up  a  new  defence.  We  are  of  the  opinion 
that  the  special  term  had  the  power  to  allow  such 
an  amendment.  Smith  v.  Bodine  74  N.Y35  ;  Hatch 
V.  Central  National  Bank  78  lb.  487. 

The  action  was  brought  to  recover  damages  for  a 
failure  to  deliver  certain  glycerine  that  plaintiffs  had 
purchased  from  the  defendants.  The  answer  was 
in  eflPect  a  denial  of  the  making  of  the  contract  set 
forth  in  the  complaint.  The  defendants  asked  to 
amend  their  answer  by  setting  up  the  defence  that 
they  were  induced  to  make  this  contract  by  certain 
false  and  fraudulent  representations  of  the  plaintiffs. 
The  defendants  also  sought  to  recover  as  a  counter- 
claim certain  dama^ijes  sustained  bv  them  bv  reason 
of  such  false  and  fraudulent  representations.  We 
are  of  the  opinion  that  a  good  defence  to  the  cause 
of  action  stated  in  the  complaint  and  a  good  counter- 
claim were  set  forth  in  the  amended  answer.  Itwas 
alleged  in  the  complaint  that  the  breach  of  the  con- 
tract took  place  after  the  12tli  day  of  October,  1886. 
The  allegation  is  in  these  words:  "  since  the  said  12th 
day  of  October,  1886,  the  defendants  have  refused 
and  neglected  to  deliver  to  the  said  plaintiffs  any 
more  of  the*  said  crude  glycerine." 

The  amended  answer  sets  iip  the  false  and  fraud- 
ulent representations  made  by  plaintiffs,  and  shows 
that  defendants  relied  upon  such  representations  and 
believed  them  to  be  true  up  to  and  on  said  12th  day 
of  October.     It  then  proceeds  to  state  that  subse- 
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qaently  to  said  12th  day  of  October,  and  on  or  about 
the  15th  day  of  October,  1886,  the  defendants  learned 
that  said  representations  were  false  and  fraudulent 
and  then  refused  to  deliver  any  more  glycerine  at 
the  price  agreed  upon.  This  is  in  effect  an  allegation 
that  the  defendants  elected  to  rescind  the  contract, 
and  constitutes  a  good  defence  to  the  cause  of  action 
set  forth  in  the  complaint.  The  amended  answer  con- 
tains two  defences  ;  it  contains  a  denial  of  the  mak- 
ing of  the  contract  set  forth  in  the  complaint,  and  an 
allegation  that  the  defendants  were  induced  to  make 
the  contract  by  the  false  and  fraudulent  representa- 
tions of  the  plaintiffs.  These  two  defences  are  in- 
consistent, and  the  order  should  be  amended  by 
striking  out  the  general  denial ;  as  amended  it  is 
affirmed  without  costs  to  either  party. 

DuGEO,  J.,  concurred. 


OWEN  SWEENEY,  Respondent  v.  THE  NEW  YORK, 
NEW  HAVEN  AND  HARTFORD  RAILROAD 
COMPANY,  Appellant. 

Negligence,  what  conatiltUea  negligence  per  ae — Submission  to  jury. 

Assuming  that  the  trial  Judgo  was  right  in  his  refusal  to  dismiss  the 
complaint  ond  in  holding  that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence  and  that  the  proximate  cause  of  plaintiffs  injury  was 
the  breaking  of  the  coupling  link  between  the  tender  and  the  car  next 
to  it  of  defendant's  train,  it  does  not  follow  that  the  breaking  of  the 
coupling  link  constituted  negligence  per  ee  in  the  defendant.  From 
the  evidence,  although  uncontradicted,  reasonable  minds  may  draw 
different  conclusions,  and  the  question  of  defendant's  negligence  was, 
therefore,  one  of  fact  to  be  determined  by  the  jury,  and  it  was  error  in 
law  for  the  trial  judge  to  withdraw  it  from  the  consideration  of  the 
jury  and  to  hold  that  the  defendant  had  been  guilty  of  negligence  as 
matter  of  law  in  not  having  provided  a  safe  coupling  link,  and  to  in- 
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struct  the  jury  that  the  only  question  to  be  determined  by  them  was 
that  of  damages. 

Before  Freedman  and  Truax,  JJ. 

Decided  June  27,  1890. 

Appeal  from  jadgraent  in  favor  of  the  plaintiff 
entered  upon  the  verdict  of  a  jury,  and  from  order 
denying  defendant's  motion  for  a  new  trial. 

Page  &  Toft,  attorneys,  and  Henry  W.  Toft  of  coun- 
sel, for  appellant. 

Tliomas  P.  Wickes,  for  respondent. 

By  THE  Court. — Freedman,  J. — Assuming  that  the 
trial  judge  was  right  in  refusing  to  dismiss  the  com- 
plaint and  in  holding  that  the  plaintiff  was  not  guilty 
of  contributory  negligence  and  that  the  proximate 
cause  of  plaintifTs  injury  was  the  breaking  of  the 
coupling  link  between  the  tender  and  the  car  next 
to  it  of  defendant's  train,  it  does  not  follow  that  the 
breaking  of  the  said  coupling  link  constituted  negli- 
gence per  se  in  the  defendant.  From  the  evidence 
on  this  point,  although  uncontradicted,  reasonable 
minds  may  draw  different  conclusions.  In  a  certain 
aspect  of  the  case,  the  jury  might  have  reached  the 
conclusion  that  a  fellow  servant  of  the  plaintiff  negli- 
gently used  the  said  coupling  link  notwithstanding 
its  insufficiency  and  defect  were  apparent  on  a  bare 
inspection  and  although  the  defendant  had  provided 
quite  a  number  of  others  which  were  perfectly  safe 
and  sufficient  and  from  which  a  selection  should  have 
been  made  by  such  fellow  servant.  The  question  of 
defendant's  negligence  was,  therefore,  one  of  fact  to 
be  determined  by  the  jury,  and  it  was  error  rn  law 
to  withdraw  it  from  the  consideration  of  the  jury  and 
to  hold  that  the  defendant  had  been  guilty  of  negli- 
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gence  as  matter  of  law  in  not  having  provided  a  safe 
and  sufficient  coupling  link,  and  to  instruct  the  jury 
that  the  only  question  to  be  determined  by  them 
was  the  question  of  damages. 

As  the  error  specified  necessitates  a  new  trial,  it 
is  not  necessary  to  discuss  the  other  questions  in 
the  case. 

The  judgment  and  order  should  be  reversed  and  a 
new  trial  ordered  with  costs  to  appellant  to  abide 
the  event. 


Tbuax,  J.,  concurred. 


JACOB  E.  BLOOM,  Respondent  v.  FRANCIS  JAR- 
VIS  PATTEN,  et  AL.,  Appellants. 

IHscovery  of  hooka  and  papers — Examination  of  party  to  enable  plaint^  to 

amend  his  complaint. 

The  papers  on  which  a  motion  is  made  for  an  order  for  an  examination 
and  discovery  of  boolcs  and  papers  to  enable  a  party  to  malce  or  amend 
A  pleading  must  show  the  necessity  of  such  an  examination.  When  it 
appears  that  the  object  sought  is  to  obtain  information  concerning  an 
anticipated  defence  and  other  matters  beyond  the  making  of  the  plead- 
ing, the  order  should  be  denied. 

Before  Fbeedman  and  Tbxjax,  JJ. 

Decided  June,  27,  1890. 

Appeal  from  order  for  defendant's  examination. 

Semple  &  Cahill,  for  appellants. 

Jacob  E.  Bloom^  in  pro.  pers.  respondent. 

15 


226  AVERY  D.  NEW  YORK  MUT.  INS.  CO. 

Statement  of  the  Cose. 

By  the  Court. — Fbeedman,  .  J. — The  papers  on 
which  the  defendants  were  ordered  to  appear  and 
submit  to  an  examination  before  trial  and  to  make 
a  discovery  of  their  books  and  papers,  claimed  that 
such  examination  and  discovery  were  necessary  to 
enable  the  plaintiff  to  amend  his  complaint.  The 
test  therefore  is  whether  a  necessity  was  shown  for 
the  purpose  stated.  The  proof  fails  to  establish 
such  a  necessity.  From  all  that  appears  by  the  affi- 
davits on  both  sides  it  is  evident  that  the  plaintiff 
has  sufficient  knowledge  of  the  facts  constitutincf  his 
alleged  cause  of  action  and  that  his  object  is  to  ob- 
tain information  concerning  an  anticipated  defence 
and  to  find  out  whether  the  cause  of  action  cannot 
be  extended  to  other  parties. 

The  order  should  be  reversed  with  ten  dollars 
costs  and  disbursements, 

Tbuax,  J.,  concurred. 


EDWARD  AVERY,  Respondent  r.  THE  NEW 
YORK  MUTUAL  INSURANCE  COMPANY,  Ap- 
pellant. 

Marine  itiaurance — Toted  Ions — Sale  of  wreck  by  master  after  reaching  a  kar- 

bor — Circumstances  of  justification. 

Id  this  caso,  abundant  evidence  was  given  to  the  effect  that  plaintiffs 
loss  under  the  freight  policy  was  a  total  one.  There  was  also  suffi- 
cient evidence  that  under  the  vessel  policy  the  loss  was  total  to  the 
insured  and  also  to  the  insurers  (subject  to  salvage)  if  the  sale  by  the 
master  was  justifiable,  and  consequently  the  main  question  in  the  case 
was  in  regard  to  the  sal^  of  the  vessel  by  the  master  in  the  port  of 
distress  and  as  to  whether  it  was  justifiable.  The  vessel  had  met  with 
a  disaster  on  the  high  seas  which  practically  left  her  a  wreck,  could 
not  be  navigated  but  was  at  the  mercy  of  the  winds  and  waves,  but 
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was  finally  brought  in  to  a  barbor,  where  there  were  no  docks,  wharves, 
materials  or  men  to  repair  her,  nor  any  facilities  to  place  her  in  con- 
dition to  go  to  sea.  The  master  called  upon  the  constituted  author- 
ities for  advice  and  counsel,  and  after  throe  successive  surveys  vfas 
advised  that  the  vessel  was  not  worth  repairing  and  should  be  sold. 
That  such  advice  corresponded  with  the  judgment  of  the  master  and 
he  sold  the  vessel.  Such  sale  took  place  under  the  direction  of  the 
consul.  HeJd^  that  the  question  was  one  for  the  jury  and  could  not 
be  withdrawn  from  their  consideration.  That  a  sale  by  the  master  is 
justified  or  not,  as  to  the  underwriters,  according  to  the  apparent  cir- 
cumstances and  facts  existing  at  the  time  and  place  and  the  statements 
and  advice  of  competent  persons  first  sought  and  obtained.  The  jury 
having  found  that,  under  all  the  circumstances,  the  sale  of  the 
vessel  was  justifiable,  no  notice  of  abandonment  was  necessary. 

Before  Freedman  and  Truax,  J  J, 

Decided  June,  27,  1890. 

Appeal  from  judgment  entered  in  favor  of  the 
plaintiff  upon  the  verdict  of  a  jury  and  from  order 
denying  defendant's  motion  for  a  new  trial. 

John  Berry,  attorney  and  of  counsel,  for  appel- 
lant, argued: — 

Philips,  in  his  standard  treatise  on  insurance  says, 
section  1491:  An  abandonment  is  requisite  in  order 
to  recover  the  whole  amount  insured  by  a  policy  in 
case  of  a  technical  or  constructive  total  loss.  §  1497. 
The  decisions  against  the  recovery  of  a  total  loss 
without  abandonment  when  the  subject  remains  in 
specie  and  has  been  sold,  are  upon  the  grounds 
that  the  underwriters  have  not  had  notice  by  an 
abandonment  before  the  sale  was  made  so  as  to  give 
them  an  opportunity  to  examine  the  circumstances, 
and  the  Objection  is  confined  to  cases  where  some 
delay  may  be  made  without  risk  of  destruction  of 
the  subject  and  the  distance  is  not  too  great  for 
communication.  §  1526.  In  case  of  shipwreck  or 
stranding  without  severe  injury  to  the  ship,  or  bo 
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prevent  it  from  being  got  afloat  and  repaired  within 
a  reasonable  time,  at  a  reasonable  expense,  the  as- 
sured has  no  right  to  abandon.  §  1528,  The  ques- 
tion is,  whether  the  ship  can,  at  a  reasonable  ex- 
pense, and  within  a  reasonable  time,  be  impaired 
where  she  is,  or  taken  to  a  suitable  port  and  repaired, 
so  as  to  be  fully  restored.  §  1565.  It  is  the  duty 
of  the  master  before  hypothecating  the  ship  or 
breaking  up  the  voyage  and  selling  the  ship  for  want 
of  the  means  to  proceed  to  communicate  with  the 
owners,  if  the  distance  and  other  circumstances  ad- 
mit of  so  doing.  §  1570.  The  master  derives  his 
authority  to  make  any  sale  wholly  from  the  neces- 
sity for  such  proceedings,  and  if  there  is  no  necessity 
there  is  no  such  authority.  §  1571.  The  character 
of  the  loss  as  being  total,  does  not  result  from  the 
sale,  but  from  the  circumstances  rendering  the  sale 
necessary,  and  if  those  circumstances  do  not  consti- 
.  tute  a  total  loss,  a  sale  by  the  master  will  not  make 
it  such.  §  1578.  Where  the  master  can  communi- 
cate with  the  owners,  if  he  neglects  to  do  so,  his 
sale  may  be  repudiated  by  them,  and  accordingly  in 
respect  to  the  underwriters  the  loss  will  be  adjusted 
in  the  same  manner  as  if  there  had  been  no  proceed- 
ing purporting  to  be  a  sale.  §  1579.  The  exercise  of 
the  authority,  etc.,  conferred  by  extraordinary  emer- 
gencies on  the  master,  to  act  as  agent  for  all  parties 
concerned,  is  regarded  with  jealousy  and  watchful- 
ness by  the  courts,  and  the  necessity  of  the  sale  must 
be  clearly  made  out,  and  it  must  appear  that  no  other 
course  could  be  reasonably  taken.  Abbott  on  Shipping, 
Amer.  Ed.  p.  11,  treating  of  what  justifies  a  master 
to  sell  a  vessel,  refers  to  the  case  of  the  ship  Fannie 
and  Elmira,  reported  in  Edtc.  Ad.  Rep.  This  vessel 
having  been  damaged  upon  rocks  in  Sligo  Bay,  the 
master  caused  her  to  be  surveyed  by  competent  per- 
sons, Atho  reported  that  it  would  require  £1,500  to 
repair  her,  a  sum  exceeding  her  value,  and  that  it 
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would  be  for  the  interest  of  all  concerned  to  have 
her  sold.  She  was  sold  for  £350,  was  repaired  at 
an  expense  of  £800.  The  court  said:  "In  the  first 
place  it  must  be  shown  that  there  was  a  necessity, 
and  then  it  remains  to  be  considered  whether  it  was 
such  as  by  law  would  give  the  master  a  right  to 
sell."  Abbott  also  refers  to  the  case  of  the  ship 
Lucy  Banks,  where  the  master  sold  the  vessel.  The 
jury  found  that  the  master  acted  on  good  faith  and 
according  to  his  best  judgment;  that  the  sale  was 
conducted  fairly  and  honestly,  but  there  was  no  ne- 
cessity for  the  sale  of  the  ship,  and  the  insured  re- 
covered for  a  partial  loss  only,  and  not  for  a  total 
loss,  as  was  claimed.  Also  the  case  of  the  Koyal 
Ins.  Co.  V.  Odle,  in  the  Court  of  King's  Bench.  The 
'vessel,  having  met  with  disaster  in  the  St.  Lawrence 
Kiver,  was  run  on  shore  to  save  her  from  sinking. 
The  master  caused  two  surveys  to  be  made  by  com- 
petent persons,  whose  report  was  that  it  was  pru- 
dent, and,  for  the  benefit  of  all  concerned,  to  sell 
her  as  soon  as  possible,  which  was  done  at  public 
auction.  The  ship  was  impaired  and  carried  a  cargo 
to  England.  The  jury  found  that  the  master  had 
acted  thoroughout  fairly  and  bona  fide  for  the  bene- 
fit of  all  concerned,  and  that  the  sale  was  honestly 
and  fairly  conducted,  with  a  view  to  the  interest. of 
all  parties  concerned.  The  court  held  that  neces- 
sity for  a  sale  did  not  appear,  and  awarded  a  new 
trial.  In  New  England  Ins.  Co.  v.  Sarah  Ann,  13 
Pet.  387,  the  court  said  that  the  master  of  a  stranded 
vessel,  which  in  his  opinion  cannot  be  got  off,  should, 
if  practicable,  notify  the  owners  before  making  the 
sale.  In  order  to  justify  the  sale  by  the  master  of 
his  vessel  in  a  distant  port  in  the  course  of  her  voy- 
age, good  faith  in  making  the  sale,  and  the  neces- 
sity therefor  must  both  concur,  and  the  purchaser, 
in  order  to  have  a  valid  title  must  show  their  con- 
currence.    The  question  is  not  whether  it  was  bet- 
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ter  to  break  up  a  voyage  and  sell  the  ship,  bat 
whether  there  was  a  legal  necessity  to  do  it.  The 
Amelie,  6  Wall.  18;  The  Henry,  Blatch.  and  How,. 
4G5;  The  Lucinda  Snow,  Abb.  Adm.  305;  The  Will- 
iam Carey,  3  ^are,  313.  Chancellor  Kent,  in  his 
Commentaries,  Vol.  3,  page  173,  says:  "But  if  the 
voyage  be  broken  up  by  ungovernable  circumstances, 
the  master  in  that  case  may  even  sell  the  ship  and 
cargo,  provided  it  be  done  in  good  faith,  for  the  good 
of  all  concerned,  and  in  a  case  of  supreme  necessity, 

wliich  sweeps  all  ordinary  rules 'before  it."  In 

V.  East  India  Company,?  E,  L.  C.  339,  Bayley,  J.,  says: 
— *'  It  must  be  of  absolute  necessity."  Park,  J.,  in 
Skeen  V.  McGregor,  8  E.  L.  C.  309,  says  :  **A  sale  can 
only  be  made  incase  of  inevitable  necessity."  There 
is  no  doubt  but  that,  in  order  to  justify  the  sale  of 
a  cargo  at  an  intermediate  port,  several  things  must 
concur:  1.  There  must  be  a  necessity  for  it  arising, 
either  from  the  nature  or  condition  of  the  property, 
or  from  the  inability  to  complete  the  voyage  by  the 
same  ship  or  to  procure  another.  2d.  The  captain 
must  have  acted  in  good  faith.  3d.  He  must  if 
prncticable,  consult  with  the  owner  before  selling. 
Abbott  on  Shipping,  447  and  notes;  New  England  In- 
surance Company  v.  Brig  Sarah,  13  Pet:  387;  Bryant 
V.  Commonwealth  Ins.  Company,  13  Pick.  543.  The 
master  is  not  required  to  sell  the  ship  or  cargo  ex- 
cept in  case  of  absolute  necessity,  where  he  is  not 
in  a  situation  to  consult  with  his  owner,  and  where 
the  destruction  of  the  property  makes  it  necessary 
for  him  to  act  as  the  agent  of  whom  it  may  concern. 
American  Ins.  Co.  v.  Center,  4  Wend.  45.  In  Butler 
V,  Murray,  30  N.  Y.  88,  Mullen,  J.,  says:  "The 
master  of  a  vessel  is  for  the  most  purposes  the  agent 
of  the  owners  of  the  ship  and  cq,rgo,  but  that  agency 
does  not  extend  to  a  sale  of  either,  unless  there  is  a 
necessity  at  the  time  for  so  doing.  Abbott  on  Shipping^ 
305  and  notes.     In  2  Smithes  Leading  Cases,  574,  the 
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author  of  the  notes  says  :  "In  order  to  make  out  a 
case  for  a  sale  without  express  authority  it  would 
appear  necessary  to  show  that  the  property  at  risk 
has  been  placed  in  a  position  of  such  imminent 
danger  that  it  may  be  destroyed  or  materially  in- 
jured before  recourse  can  be  had  to  those  to  whom 
it  belongs  unless  the  intervention  of  other  means  is 
resorted  to  than  those  which  can  be  commanded  by 
the  master." 

The  general  rule  as  to  what  constitutes  the  total  loss 
of  a  ship  is  stated  by  Sew  all.  J.,  in  Murray  v.  Hatch, 
6  Mass.  405.  If  the  ship  is  afloat,  or  it  is  practica- 
ble to  put  her  afloat,  and  if  she  is  capable  of  being 
repaired,  at  any  expense,  it  is  not  a  total  loss  within 
the  meaning  and  intent  of  the  policy.  In  Brindley 
V.  Maryland  Ins.  Co.,  12  Pet.  Rep.  378,  the  court 
held  :  The  mere  retardation  of  a  voyage  by  any  of 
the  perils  insured  against,  not  amounting  to  or  pro- 
ducing a  total  incapacity  of  the  ship  eventually  to 
perform  the  voyage,  cannot  be  admitted  to  constitute 
a  technical  total  loss  which  will  authorize  an  aban- 
donment. A  retardation  for  the  purpose  of  repairing 
damage  from  the  perils  insured  against,  that  damage 
not  exceeding  one  moiety  of  the  value  of  the  ship, 
falls  directly  within  this  doctrine.  Under  such  cir- 
cumstances, if  the  ship  can  be  repaired  and  is  re- 
paired, and  is  thus  capable  of  performing  the  voyage, 
there  is  no  ground  of  abandonment  founded  upon 
the  consideration  that  the  voyage  maj'  not  be  worth 
pursuing  for  the  interest  of  the  shipowner  ;  or  that 
the  cargo  has  been  injured,  so  that  it  is  not  worth 
transporting  further  on  the  voyage  ;  for  the  loss  of 
the  cargo  for  the  voyage  has  nothing  to  do  with  the 
insurance  upon  the  ship  for  the  voyage.  Supreme  CL 
1888,  Brindley  v.  Maryland  Ins.  Co.,  12  Pet,  378.  In 
Maryland  Ins.  v.  Iluden,  6  Cranch,  338,  it  was  held 
that  an  abandonment  to  be  effectual  must  be  made 
within    a  reasonable   time.      In   Dimsan   v.  Koch, 
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Wall.C.  CL,  33,  it  was  held  that  the  insured  must 
elect  to  abandon  or  not,  and  notify  the  owners  of 
abandonment,  within  a  reasonable  time  after  he 
receives  notice  of  the  loss.  McConochie  v.  Sun  Mut. 
Ins.  Co.,  26  A^.  Y.  471  was  an  appeal  from  a  judgment 
in  favor  of  the  plaintiff  on  demurrer  to  complaint  and 
here  reversed.  The  action  was  for  a  constructive 
total  loss  of  cargo  under  abandonment,  the  vessel 
having  put  into  port  in  distress.  The  court  said:  **  A 
valid  abandonment  cannot  be  made  unless  there  be 
suflScient  cause  for  it,  that  is  to  say^  the  ship  or 
goods  must  have  been  actually  damaged  to  more  than 
one-half  the  value,  and  the  notice  of  abandonment  to 
the  insurance  company  or  underwriters  must  state  the 
true  cause  thereof.  They  must  be  informed  of  the 
grounds  of  abandonment  so  they  may  determine 
"whether  to  accept,"  citing  2  Phill.  on  Ins.,  §  1684, 
and  the  language  of  Livingstone,  J.,  in  Suydam  v. 
Marine  Ins.  Co.,  1  Johns.  190.  **  Though  no  form 
be  prescribed  by  this  act  of  (notice  of  abandonment), 
yet  care  should  be  taken  that  it  be  unconditional, 
explicit  and  on  sufficient  ground,  and  particularly  that 
the  accident  occasioning  it  be  described  with  cer- 
tainty, so  as  to  enable  an  underwriter  to  determine 
whether  he  is  bound  to  accept."  Washington,  J., 
in  King  v.  Del.  Ins.  Co.,  2  Wash.  C.  C.  R.  309,  held 
that  it  is  incumbent  on  the  insured  to  state  to  the 
underwriter  a  sufficient  reason  for  the  offer  to  aban- 
don, so  that  the  latter  will  have  an  opportunity  of 
judging  whether  he  is  bound  to  accept  the  offer  or 
not.  InBulland  v.  Roger  Williams  Ins.  Co.,  1  Cirt., 
148,  it  was  held  that  in  order  to  recover  as  for  a 
total  loss  there  must  be  in  fact  what  is  equivalent  to 
a  total  loss  or  a  suMcient  abandonment  must  be  rea- 
sonably tendered  to  the  underwriters.  In  Cort  v. 
Del.  Ins.  Co.,  2  Wash.  375,  it  was  held  that  where  a 
vessel  is  damaged  and  it  is  not  proved  that  it  was 
impossible  to  repair  her  at  an  expense  exceeding  her 
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value,  the  master  has  no  right  to  break  up  the  voy- 
age and  convert  a  partial  into  a  total  loss.  To  the 
Sime  effect,  Jordan  v.  Warren  Ins.  Co.,  1  Story,  342, 
la  Oliverd  v.  Union  Ins.  Co.,  3  Wheat.  183,  it  was 
held  that  a  technical  total  loss  must  continue  to  the 
time  of  abandonment.  In  Ruckman  v.  Merchants', 
&c.,  Ins.  Co.,  5  Duer,  361,  the  court  says  :  *'  We 
consider  the  law  to  be  just,as  clearly  settled,  that  it 
is  quite  immaterial  whether  the  impracticability  of 
making  repairs  when  the  vessel  is  in  a  port  of  dis- 
tress proceeds  from  the  want  of  materials  and  work- 
men, or  of  the  necessary  funds  or  credit.  It  is  the 
existence  of  the  fact  and  the  necessity  of  breaking 
up  the  voyage  which  it  creates  that  justify  an 
abandonment.  The  true  and  sole  inquiry  is,  what  is 
the  measure  of  the  diligence  that  for  the  purpose  of 
repairing  the  v^essel,when  repairs  are  necessary,  the 
master  is  bound  to  exercise  ?  It  is  only  when  all 
means  have  been  resorted  to  with  proper  diligence 
and  have  proved  ineffectual  that  he  is  justified  in 
breaking  up  the  voyage,  or  his  owner,  if  insured, 
has  any  title  to  abandon.  It  by  no  means  follows 
that  the  diligence  and  vigilance  of  the  master  in  pro- 
curing the  means  of  repair  are  in  all  cases  to  be  lim- 
ited to  the  port  in  which  the  disabled  vessel  has 
found  a  refuge.  Although  neither  the  proper  ma- 
terials nor  workmen  are  there  to  be  found,  or  the 
requisite  funds  there  to  be  procured,  it  is  by  no 
means  a  necessary  consequence  that  he  may  at 
once  abandon  the  voyage  and  sacrifice,  by  an  imme- 
diate sale,  the  property  entrusted  to  his  charge. 
His  obligation  to  repair  the  vessel,  if  repairable,  at 
an  expense  of  less  than  one  half  her  value  may  still 
subsist,  and  his  failure  to  perform  the  duty  operate 
to  discharge  the  underwriters  from  all  liability  be- 
yond the  payment  of  a  partial  loss.  If,  without  any 
prejudicial  delay  or  increase  of  expense  beyond  a 
moiety  of  the  value,  the  want  of  materials  or  work- 
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men  could  have  been  supplied  from  a  neighboring 
port,  or  the  necessary  funds  have  been  obtained  by 
a  communication  with  his  owner  or  consignee,  the 
conduct  of  the  master  in  breaking  up  the  voyage  and 
selling  the  vessel  and  cargo  it  seems  to  us  could 
never  be  justified  and  would  furnish  no  ground  for 
the  recovery  of  a  total  loss.  The  breaking  up  of 
the  voyage  ought  never  to  be  sanctioned  without  it 
is  certain  that  the  shipowner,  if  insured,  would  have 
continued  to  prosecute  it,  nor  consequently  the 
abandonment  of  a  vessel  as  unnavigable  ever  be  sus- 
tained without  it  is  certain  that  the  owner,  if  in- 
sured, would  have  elected  to  repair.  When  the 
policy  is  valued,  it  may  frequently  happen  that  the 
breaking  up  of  the  voyage,  if  a  total  loss  may  be  re- 
covered, would  be  far  more  advantageous  to  the 
shipowner  than  its  successful  termination.  It  is 
plain  that  in  these  cases  there  is  a  direct  temptation 
to  dishonesty  and  fraud,  nor  can  it  be  doubted  that 
this  is  a  temptation  which  it  is  the  duty  of  a  court 
of  justice  as  far  as  possible  to  remove.  So  long  as 
the  valuation  in  the  policy  is  held  to  be  conclusive 
it  cannot  be  wholly  removed,  but  its  force  can  be 
lessened  by  confining  the  power  of  abandonment 
within  those  limits  which  the  nature  and  objects  of 
the  contract,  the  intention  of  the  parties  and  the 
dictates  of  reason  and  policy  evidently  prescribe. 
The  true  principle  upon  which  the  whole  doctrine 
of  abandonment  may  be  said  to  rest  and  by  which 
alone  its  application  in  converting  a  partial  into  a 
total  loss  can  be  sustained,  is  that  in  w^hich  the  lead- 
ing case  of  Anderson  v.  Wallace  (2  M.  &  SeL,  240) 
is  stated  by  Lord  Ellenborough  to  be  that,  an  aban- 
donment is  never  to  be  authorized  except  when  at 
the  time  the  loss  was  actually  total  or  in  the  high- 
est degree  probable."  In  the  case  of  The  Henry, 
1  Blatch.  and  How.  465,  U.  S.  District  Court,  Judge 
Betts  says:     The  master  of  a  vessel,  has  complete 
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authority  in  everything  relating  to  the  management 
and  conduct  of  his  vessel,  but  it  is  apparent  that  no 
general  authority  from  his  owners  to  sell  her  can  be 
implied.  The  master's  agency  to  sell  arising  by 
operation  of  law  and  being  exercised  by  him  vertvti 
officii  both  necessity  and  good  faith  must  concur  to 
render  the  sale  by  him  valid  (citing  various  authori- 
ties). Neither  necessity  nor  good  faith  is  alone  suf-  ^ 
ficient  to  make  valid  a  sale  by  the  master  which  is 
offered  as  a  bar  to  the  title  of  the  previous  owne.l, 
both  must  concur  and  be  aflBrmatively  shown  by  the 
party  setting  up  the  sale,  and  the  courts  will  not 
infer  the  existence  of  either  of  these  requisites  from 
the  most  ample  proof  of  the  other.  There  must  be 
clear  proof  that  the  necessity  of  a  sale  is  actual  and 
not  merely  apprehended,  or  one  which,  upon  the 
balancing  of  chances  may  turn  out  to  be  absolute 
and  real  or  only  threatening  or  imaginary.  I  am 
persuaded  that  principle  and  authority  are  opposed 
to  any  further  relaxation  of  the  rule  and  that  the 
same  necessity  and  good  faith  which  are  required 
when  the  question  arises  between  the  owner  and 
the  master  or  purchaser  must  exist  to  give  validity 
to  the  sale  as  between  the  underwriter  and  the  in- 
sured. So  far  as  the  case  of  Center  v.  Am.  Ins.  Co. 
7  Cow.  582,  and  4  Wend.  45,  indicates  a  different 
principlo,  it  may  be  considered  as  controlled  by  the 
decision  in  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet. 
621.  The  judgment  and  determination  of  the  master 
himself,  no  matter  how  careful  his  consideration  of 
the  circumstances  of  the  case  may  have  been,  is 
manifestly  not  conclusive  upon  the  subject  his  de- 
cision is  subject  to  review  in  the  home  tribunal,  and 
he  or  the  party  who  claims  under  his  acts  must  sus- 
tain that  decision.  Nor  is  the  opinion  of  by-standers, 
however  intelligent  or  disinterested  and  unanimous 
they  may  be  adequate  proof  of  the  accuracy  of  the  de- 
cision.    The  law  adheres  to  the  ordinary  rules  of  evi- 
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(lence  in  this  matter,  and  requires  proof  of  the  facts 
and  circumstances  themselves,  in  view  of  which  the 
master  decided,  in  order  to  a  determination  whether 
the  decision  was  correct.  It  will  then  devolve  upon 
the  party  who  upholds  the  proceedings  of  the  master 
to  prove  the  circumstances  necessary  to  confer  the 
power  and  of  the  faithful  execution  of  the  power  so 
created.  All  that  was  determined  in  McCall  v.  Sun 
Mutual  Insurance  Company,  66  N.  Y.  505,  was  that 
where  a  vessel  is  injured  by  sea  peril,  and  for  that 
reason  is  justifiably  sold  by  the  master,  the  loss  is  a 
total  one  and  no  abandonment  is  necessarv.  Under 
the  circumstances  of  that  case  it  was  helld  that  the 
sale  was  justifiable.  Also  held  that "  the  sale  when 
justifiably  made  is  not  the  cause  of  the  loss,  but  the 
sea  peril  which  made  the  sale  necessary.'* 

John  A.  Mapes,  attorney  and  of  counsel,  for  respon- 
dent, argued  : — 

I.  Under  the  vessel  policy  the  loss  was  total  to  the 
insured,  and  was  also  total  as  to  the  insurers  (sub- 
ject to  salvage)  if  the  sale  by  the  master  was  justifi- 
able. Manning  v.  Newnham  Trinity  Term,  22  Geo. 
3,  Cited  in  Park  on  Ins.,  168  ;  McCall  v.  Sun  Mutual 
Ins.  Co.,66iV.  Y.  505  ;  2  Arnauld  on  Mar.  Ins.%%  365, 
366  ;  Robertson  v.  Clarke,  1  Bing.,  445  ;  Cambridge 
V.  Anderson,  2  Bam.  &  Cres.,  691  ;  Farnsworth  r. 
Hyde,  18  C.  By  N.S.,  858.  If  it  is  impracticable  to 
repair  the  ship  it  is  an  actual  total  loss,  although 
considerable  salvage  may  remain.  2  Phil  on  Ins.,  §♦ 
1519.  If  it  appeared  at  the  time  that  the  ship  could 
not  be  recovered  or  repaired,  it  is  an  actu^  1  total  loss. 
The  question  is  not  to  be  judged  by  events,  for  ves- 
sels have  been  recovered  though  there  was  no  reason- 
able hope  at  the  time.  2  Phil  on  Ins.,  §  1577  :  2 
Parsons  on  Mar.  Ins.,  p.  85,  etc.  *'  The  loss  is  in 
its  nature  total  to  him  who  has  no  means  of  recover- 
ing his  property,  whether  his  inability  arises  from 
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its  annihilation  or  from  any  other  insuperable  obsta- 
cle." Roux  V.  Salvador,  3  Bing.  N.  C.  279  ;  Crosby 
V.  N.  Y.  Mutual  Ins  Co.,  5  Bosw.  377  ;  Wallenstein 
V.  Columbian,  Ins.  Co.,  44  N.  Y.  217.  The  fact 
that  the  vessel  is  finally  saved  by  the  efforts  of  spec- 
ulating strangers  does  not  change  the  total  loss  to  a 
partial  one.  She  is  not  saved  to  the  owner.  Eob- 
ertson  v.  Caruthers,  2  Stark.  571  ;  Rouxt?.  Salvador, 
supra;  Poole  v.  Protection  Ins.  Co.,  14  Conn.  54  ; 
Peele  v.  Mchts.  Ins.  Co.,  3  Mason,  40.  Where  tlie 
master  has,  in  good  faith,  believing  the  vessel  to  be 
past  saving,  abandoned  and  sold  her,  the  fact  that 
it  afterwards  turns  out  that  she  might  have  been 
saved,  is  not  conclusive  against  the  right  of  the  in- 
sured to  recover  as  for  a  total  loss.  Robertson  v. 
Caruthers,  supra  ;  Moss  v.  Smith,  9  C.  B.,  102.  '*  If 
after  encountering  a  sea  peril  from  which  it  sustain- 
ed injuries,  it  is  for  that  reason  justifiably  sold  by 
the  master,  the  loss  then,  as  between  the  insured 
and  the  insurer,  becomes  a  total  one.  The  title  is 
by  such  a  sale  irrevocably  gone  from  the  owner,  and 
cannot  by  abandonment  be  transferred  to  the  insurer. 
The  insurer  may,  under  such  circumstances,  claim  a 
total  loss,  accounting  to  the  insurer  for  the  proceeds 
of  the  sale,  as  salvage  received  for  his  benefit." 
The  sale  when  justifiably  made  is  not  the  cause  of 
the  loss,  but  the  sea  peril  which  made  the  sale  nec- 
essary." McCall  V.  Sun  Mutual  Ins.  Co.  66  N.  F., 
505.  In  the  above  case  the  purchaser  got  the  ship 
off  and  repaired  her.  The  title  having  passed  by  a 
sale  made  necessary  by  the  perils,  the  perils  are 
deemed  the  proximate  cause  of  the  loss  which  is 
total.  2  Arnauld  on  Mar  Ins.,  §  366,  p.  1006  marg. 
Ruckman  v.  Merchants  Ins.  Co.,  5  Dver,  367. 

II.  The  sale  of  the  vessel  was  justifiable  under  the 
circumstances  of  the  case.  She  had  met  with  a  dis- 
aster which  left  her  a  wreck.  She  could  not  be 
navigated,  but  was  at  the  mercy  of  the  winds  and 
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waves,  and  could  only  go  where  she  was  driven  by 
them.  She  had  brought  up  at  an  harbor  where  there 
were  no  docks,  wharves,  materials,  or  men  to  repair 
her,  nor  facilities  of  any  kind  to  put  her  in  condition 
to  go  to  sea.  She  was  in  a  hot  climate  in  the  worst 
season  of  the  year,  the  copper  stripped  from  her 
sides,  leaving  her  subject  to  the  ravages  of  the  worms 
which  invest  those  waters,  witli  no  materials  to  cover 
and  protect  her  from  the  weather  or  the  worms. 
Every  day  made  her  condition  worse,  and  delay  in 
action  would  imperil  the  interests  of  all  concerned. 
Under  these  circumstances,  the  master  pursued  the 
course  which  was  the  most  natural :  he  called  upon 
theconstituted  authorities  to  advise  him  what  to  do. 
Three  successive  surveys  made  under  the  appoint- 
ment of  the  consul  decided  respectively:  1.  What 
was  necessary  to  be  done  to  put  the  bark  in  condi- 
tion to  go  to  sea.  2.  That  she  could  not  be  so  re- 
paired in  that  place  ;  and,  3,  That  she  was  not  in 
condition  to  go  to  any  other  place  to  be  repaired, 
and  had  better  be  sold.  This  advice  corresponding 
with  his  own  judgment,  the  master  accepted  it,  and 
the  sale  took  place  under  the  direction  of  the  con- 
sul. The  master  used  his  best  judgment  under  all 
the  circumstances,  and  the  result  of  the  effort  after- 
wards made  by  the  buyer  to  make  something  out  of 
the  hulk  by  sending  her  to  Boston  to  be  repaired 
clearly  showed  that  the  master  was  right ;  that  the 
bark  was  not  worth  repairing,  and  that  while  neces- 
sarily lying  at  Gonaives,  she  had  been  so  far  damaged 
by  the  weather  and  the  worms  as  to  be  of  no  value. 
A  sale  by  the  master  is  justified  or  not,  as  to  the 
underwriters,  according  to  the  apparent  circum- 
stances at  the  time,  the  statements  and  advice  of 
competent  persons  first  obtained  and  not  according 
to  the  result  of  an  experiment  by  the  purchaser,  but 
such  experiment  may  show  conclusively  that  the 
sale  was'a  necessity.     2  Phillips  on  Ins.,  §  1577  ;  2 
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Parsons  on  Mar.  Ins.,  p,  85,  etc  ;  Brig  Sarah  Ann,  2 
Sumn.,  215  ;  Fuller  v.  Kennebeck  Ins.  Co.,  31  Me. 
327  ;  Prince  v.  Ocean  Ins  Co,  40  lb.  488  ;  Fitz.  v.  Tlio 
Amelia,  2  Clif.  442  ;  The  Amelia,  6  Wall.  26.  In 
this  connection  a  survey  is  entitled  to  great  weight. 
2  Phil,  on  Ins.  §  2096.  Also  testimony  of  experts  to 
show  the  impracticability  of  repairs.  Walker  v. 
Protection  Ins.  Co.,  29  Me.  320  ;  Butler  v.  Murray, 
30  .V.  Y.  101  ;  Gordon  v.  Mass.  Ins.  Co.,  2  Pick.  263. 
The  necessity  required  is  merely  a  high  degree  of 
expediency,  taking  into  view  the  rights  of  all  the 
parties  interested,  Butler  v.  Murray,  30  N.  Y.  88  ; 
The  Amelia,  supra.  In  determining  this  necessity 
the  rule  is  that  the  master  should  act  as  a  prudent 
owner  would  have  done  at  the  time.  Ruckman  v. 
Mchts.  Ins.  Co.,  5  Duer.  363.  If  his  best  discretion 
is  prudently  exercised,  the  act  is  justified,  though 
events  proved  that  he  judged  erroneously.  Fontaine 
r.  Phoenix  Ins.  Co.,  11  John.  293  ;  Idle  v.  Boyal  As. 
Soc,  8  Taunt.  770;  Read  v.  Boatham,  3  Brod.  & 
Bing.  147  ;  Gordon  v.  Ins.  Co.,  2  Pick.  261  ;  Patap- 
sco  V.  Southgate,  5  Peters,  620 ;  N.  E.  Ins.  Co.  v.  Sarah 
Ann,  13  lb.  400;  Post  v.  Jones,  19  How.  U.  S.  157. 
Where  a  master  has,  in  good  faith,  believing  his  ves- 
sel to  be  past  saving,  abandoned  and  sold  her,  the 
fact  that  it  afterwards  turns  out  that  she  might  have 
been  saved  is  not  conclusive  against  the  right  of  the 
insured  to  recover  as  for  a  total  loss.  "  The  ques- 
tion is  not  whether  by  possibility  if  a  different  con- 
duct had  been  pursued  by  the  master,  the  ship  might 
not  eventually  have  been  saved,  but  whether  exer- 
cising the  best  discretion  he  could  in  the  matter  he 
was  not  justified  in  abandoning  the  ship  without 
entering  into  a  nice  and  minute  calculation. "  Abbott, 
Lord  Ch.  J.,  Robertson  v.  Caruthers,  2  S':ark,  571. 
In  the  above  case  the  master  had  sold  the  ship  and 
she  was  afterwards  got  ofi;  See  also  Roux  v.  Salva- 
dor, 3  Bing.  N.  C.  279  ;  Brig  Sarah  Ann,  2  Sumn. 
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215  ;  Peele  v.  Mchts.  Ins.  Co.,  3  Mason,  46.  In  Moss 
V.  Smith,  9  C.  B.  102,  the  court  says  :  "  It  may  be 
that  the  injury  sustained  by  the  ship  is  irreparable 
with  reference  to  the  place  where  she  is.  For  in- 
stance, the  ship  may  have  met  with  a  disaster  at  a 
place  where  no  workmen  of  requisite  powers  are  to 
be  met  with,  or  where  the  necessary  materials  are 
not  to  be  found,  so  tliat  to  repair  her  is  altogether 
impracticable,  and  in  such  a  case  the  loss  would  be 
a  total  loss.  In  matters  of  business  a  thing  is  said 
to  be  impossible  when  it  is  not  practicable.  If  a  ship 
sustains  such  extensive  damage  that  it  would  not  be 
reasonably  practicable  to  repair  her,  the  ship  is  said 
to  be  totally  lost.  Where  the  repairs  are  impossible 
from  place  or  other  circumstances  and  the  ship  is 
not  at  a  port  of  destination,  the  master  may  sell  the 
ship  from  necessity."  2  Parsons  onContracts,  p.  385, 
marg.  ;  Also  2  Phil:  on  Ins.  §  1537.  In  Butler  v. 
Murray,  30  N.  Y.  88,  a  sale  was  made  by  the  master 
without  abandonment ;  the  vessel  was  afterwards 
repaired  and  saved  by  the  purchaser.  The  court 
says,  p,  91  :  **  The  master  may  sell  the  property 
entrusted  to  him  in  case  of  extreme  necessity,  and 
in  the  exercise  of  a  sound  discretion.  Nor  need  this 
necessity  be  actual  in  order  to  justify  the  master 
and  make  the  sale  valid.  If  the  ship  was  in  peril 
which  as  estimated  from  all  the  facts  within  his 
means  of  knowledge  was  imminent,  and  made  it  the 
most  prudent  course  to  sell  the  ship  as  she  was, 
without  further  endeavors  to  get  her  out  of  her  dan- 
gerous position,  this  is  enough,  and  the  sale  is  justi- 
fied and  valid,  although  the  purchasers  succeed  in 
saving  her,  and  events  prove  that  this  might  been 
done  by  the  master."  So  also  in  Gordon  r.  Mass. 
Fire  &  Mar.  Ins,  Co.,  2  Pick.  264.  '*  When  a  vessel 
has  been  so  far  injured  by  a  peril  of  the  sea  as  to 
make  a  survey  necessary,  and  the  master  with  per- 
fect good  faith  calls  such  a  survey,  and  the  persons 
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appointed  to  take  it  are  competent  in  point  of  skill, 
and  disinterested,  and  they,  after  a  full  and  suffi- 
cient examination,  find  her  essentially  injured  and 
come  to  a  fair  conclusion  that  from  the  high  price  of 
materials  and  of  labor,  or  the  difficulty  of  procuring 
them  the  expense  of  repairing  will  be  more  than  the 
worth  of  the  vessel  after  she  is  repaired,  and  there- 
fore they  advise  for  the  interest  of  all  concerned  that 
the  vessel  be  sold,  it  seems  to  me  that  a  moral  neces- 
sity is  imposed  on  the  captain  to  act  according  to 
their  advice." 

III.  The  fact  that  the  master  was  acting  under  the 
advice  of  competent  surveyors  regularly  appointed  is 
a  very  important  element  in  determining  the  neces- 
sity for  a  sale.  In  Hathaway  t\  Sun  Mutual  Ins.  Co., 
8  Bos.,  at  pages  68,  and  69,  the  court  says :  *'  A  sur- 
vey by  competent  surveyors,  containing  a  clear  state- 
ment of  the  injuries  and  a  strong  recommendation  to 
sell,  will  be  an  important  element  in  the  proofs  in 
determining  the  character  of  the  emergency,  and 
especially  the  good  faith  of  the  master."  In  Potter 
V.  Ocean  Ins.-  Co.,  3  Siimn.  p.  43,  the  court  says: 
"Indeed,  the  course  is  so  universally  adopted  in  prac- 
tice that  a  master  who  should  venture  to  deviate  from 
it  would  be  treated  as  guilty  of  some  improvidence, 
if  not  of  gross  rashness  and  neglect  of  duty."  In 
Fontaine  v.  Phenix  Ins.  Co.,  11  John.  295,  Ch.  J. 
Kent  charged  that  as  the  surveyors  had  certified  the 
vessel  ought  to  be  sold,  the  certificate,  if  made  hoim 
fide^  was  strong  evidence.  This  was  sustained  on  ap- 
peal. In  Gordon  v.  Mass.  Fjire  &  Mar.  Ins.  Co.,  2  Pick. 
264,  it  was  held  that  when  a  survey  is  made  and  ad- 
vice to  sell  given,  there  seems  to  be  a  moral  neces- 
sity laid  upon  the  master  to  act  according  to  their 
advice.  This  was  cited  and  approved  in  Butler  v. 
Murray,  30  A^.  Y.  100, 101.  It  is  very  evident  from 
the  evidence  given  in  this  case  as  to  the  expense  of 
getting  the  vessel  to  Boston,  and  her  condition  when 
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she  arrived  there,  and  of  the  enormous  expense  which 
the  speculator  who  bought  her  was  put  to,  that  the 
surveyors  were  right  in  their  conclusion,  and  the 
master's  judgment,  based  in  part  upon  the  surveys 
and  in  part  upon  his  own  experience,  was  good.  As  he 
expected,  the  effects  of  the  climate,  of  her  exposure 
to  the  ravages  of  worms,  and  of  her  crippled  condi- 
tion, had  converted  a  once  good  ship  into  a  useless 
wreck. 

IV.  Thesaleof  the  vessel  being  justifiable,  and  the 
loss  thereby  being  deemed  in  law  a  total  one,  on 
notice  of  abandonment  was  necessarv.  2.  ArnauUl 
on  Ins.,  §§  365,  366;  Idle  v.  Royal  Exchg.  8  Taunt. 
755  ;  Robertson  v.  Clarke,  1  Bing.  445 ;  Robertson 
V.  Caruthers,  2  Stark,  571  ;  Cambridge  v.  Anderson, 
Ry.  &  Mood.  60  ;  Roux  v.  Salvador,  3  Bing.  N.  C. 
288  ;  Winn  V.  Columbian  Ins.  Co.,  12  Pick.  280 ;  Amer. 
Ins.  Co.  v.  Center,  4  Wend.  52 ;  Wilhams  v.  Suffolk 
Ins.  Co.  3  Sumn.  514;  Patapsco  Ins.  Co.  t\  Southgato, 
5  Peters,  604 ;  Poole  v.  Protection  Insr  Co.,  14  Conn. 
54 ;  McCall  v.  Sun  Mut.  Ins  Co..  66  N.  Y.  505  ;  But- 
ler V.  Murray,  30  lb.  88. 

By  the  Court. —  Freedma^n,  J. — This  action  was 
brought  upon  two  policies  of  marine  insurance,  one 
on  the  vessel  Anna  L.  Taylor,  and  the  other  on  her 
freight.  Both  policies  were  valued.  They  were  is- 
sued while  the  vessel  wasf  at  sea  and  they  covered  a 
voyage  from  Barbadoes  to  Turk's  Island  and  thence 
to  Baltimore.  The  action  proceeded  upon  an  alleged 
total  loss  subject,  however,  to  salvage  on  the  vessel 
policy.  The  question  of  total  loss  was  fully  and 
fairly  submitted  to  the  jury  under  a  charge  which 
carefully  guarded  all  the  rights  of  the  defendant. 
There  was  no  error  in  the  charge  or  in  the  refusals 
to  charge  otherwise,  if  the  case  was  one  for  the  jury, 
nor  can  I  discover  any  error  constituting  ground  for 
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reversal  in  the  admission  of  testimony.  The  real 
question  therefore  is  whether  the  defendant  was  or 
was  not  entitled  to  a  dismissal  of  the  complaint  as 
matter  of  law.  Upon  an  examination  of  the  whole 
case  it  appears  that  abundant  evidence  was  given  to 
the  eflFect  that  plaintiffs  loss  under  the  freight  policy 
was  a  total  one.  There  was  also  sufficient  evidence 
that  under  the  vessel  policy  the  loss  was  total  to  the 
insured,  and  was  also  total  as  to  the  insurers  (subject 
to  salvage),  if  the  sale  by  the  master  in  the  port  of 
distress,  viz  :  Gonaives  on  the  island  of  St.  Domingo, 
was  justifiable.  Upon  that  point  the  facts  were  quite 
complicated,  but  inasmuch  as  the  plaintiff  clearly 
showed  that  the  vessel  had  niet  w4th  a  disaster  on 
the  high  seas^hich  practically  left  her  a  wreck  ; 
that  thereafter  she  could  not  be  navigated,  but  was 
at  the  mercy  of  the  winds  and  waves ;  that  she  had 
brought  up  at  an  harbor  where  there  were  no  docks, 
wharves,  materials  or  men  to  repair  her,  nor  facilities 
of  any  kind  to  put  her  in  condition  to  go  to  sea ;  that 
the  master  had  called  upon  the  constituted  authori- 
ties to  advise  him  what  to  do ;  that,  after  three  suc- 
cessive survevs,  he  had  been  advised  that  the  vessel 
was  not  worth  repairing  and  should  be  sold  ;  that 
such  advice  corresponded  with  the  master's  own  judg- 
ment ;  and  that  the  master  had  sold  the  vessel  in 
pursuance  of  such  advice  and  that  the  sale  had  taken 
place  under  the  direction  of  the  consul,  the  question 
was  one  for  the  jury  and  could  not  be  withdrawn 
from  their  consideration.  A  sale  by  the  master  is 
justified  or  not,  as  to  the  underwriters,  according  to 
the  apparent  circumstances  at  the  time  and  the 
statements  and  advice  of  competent  persons  first 
obtained,  and  not  according  to  the  result  of  an  ex- 
periment by  the  purchaser  at  the  sale.  The  jury 
having  found,  upon  a  consideration  of  all  the  circum- 
stances shown  by  both  parties,  that  the  sale  of  the 
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vessel  was  justifiable,  no  notice  of  abandonment  was 
necessary. 

The  judgment  and  order  should  be  aflSrmed  with 
costs. 

Tbuax,  J.,  concurred. 


JACOB  T.  BAMBERGER,  et  al.,  Respondents  v. 
FIRE  ASSOCIATION  OF  NEW  YORK,  Appellant. 

SAME,   Respondents  v.   MUTUAL   FIRE    INSUR- 
ANCE COMPANY,  Appeixant. 

SAME,  Respondents   v  .  ARMSTRONG   FIRE    IN- 
SURANCE COMPANY,  Appellant. 

Fbrt  trwurance — Fraud  ad.  up  in  answer — Rtfereno^,  discretion  of  court  in  order- 

ing  the  same. 

In  each  of  these  actions  the  defendants-appellants,  have  set  up  in  their 
answer  a  charge  of  fraud  on  the  part  of  the  insured,  and  for  this  reason 
the  motion  made  by  each  defendant  for  a  compulsory  reference  was 
properly  denied.  Although  the  character  of  the  action  is  to  be  de- 
termined, yet  in  the  exercise  of  its  discretion  the  court  will  look  at 
the  papers  submitted  on  both  sides,  and  if  it  appears  that  a  charge  of 
serious  fraud  is  involved  in  the  Issues  the  motion  for  a  compulsory 
reference  may  well  be  denied  even  if  the  action  is  referable,  and  with 
the  exercise  of  that  discretion  the  court  on  appeal  will  not  interfere. 

Before  Freedman  and  Ingraham,  JJ. 

Decided  June  27,  1890. 

Appeal  from  order  denying  defendants'  motions 
for  a  reference. 
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Stine  &  Caiman,  attorneys,  and  Joseph  H,  Choate 
of  counsel,  for  appellants. 

Hoadley,  Lauterbach  &  Johnson,  attorneys,  and 
Edgar  M.  Johnson  of  counsel,  for  respondents,  on  the 
questions  considered,  argued  : — 

Even  were  we  to  concede  that  the  trial  would  not 
involve  a  long  account  or  diflBcult  questions  of  law 
within  the  meaning  of  the  Code,  still  no  reference 
should  be  granted,  because  of  the  questions  of  fraud 
put  in  issue  by  defendants'  answers.  (1.)  In  the 
leading  case  of  Levy  v.  Brooklyn  Fire  Ins.  Co.,  25 
Wend.  688,  it  appears  that:  ''An  oflBcer  of  the 
insurance  company  made  an  affidavit  that  the  trial 
of  the  cause  would  require  an  examination  of  the 
plaintiflTs  inventory,  as  well  in  respect  to  the  goods, 
the  amount  thereof,  the  value  of  the  portions  totally 
destroyed  and  of  the  portions  partially  destroyed, 
as  in  respect  to  the  correctness  of  the  account  of 
the  loss  exhibited  by  the  plaintiff,  and  thus  that  the 
trial  would  require  the  examination  of  a  long  account. 
In  answer  to  which  the  plaintiff  made  an  affidavit 
that  he  was  informed  by  the  officers  of  the  insurance 
company  that  their  defence  was  two-fold  :  1.  That 
he  had  fraudulently  caused  the  conflagration  by 
which  the  property  insured  was  injured ;  and  2.  That 
in  making  up  his  statement  of  loss,  he  had  fraudu- 
lently overestimated  the  amount  of  his  loss,  and 
thus  had  forfeited  all  claims  upon  the  defendant. 
He  further  stated,  that  although  the  property  des- 
troyed or  injured  consisted  of  a  variety  of  articles, 
differing  in  quality  and  value,  yet  his  whole  claim 
was  founded  upon  a  single  occurrence,  to  wit,  the 
injury  done  by  the  fire  ;  that  his  counsel  had  offered, 
and  he  still  was  willing,  to  refer  the  cause  to  ascer- 
tain the  true  amount  of  his  loss,  provided  the  defend- 
ants would  waive  the  defences  of  fraud  in  firing  the 
premises  and  overestimating  the  loss,  both  of  which 
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charges  he  pronounced  utterly  false,  and  therefore 
claimed  a  trial  by  jury.  The  Circuit  Judge  referred 
the  cause,  notwithstanding  the  opposition  of  the 
plaintiff,  who  now  moved  to  vacate  the  order  of 
reference."  The  opinion  of  Chief  Justice  Nelson  is 
thus  reported  (p.  688):  '*  The  Chief  Justice  said, 
that  without  attempting  to  lay  down  any  general 
rule  as  to  the  reference  of  actions  on  policies  of  in- 
surance, he  was  of  opinion  that  in  a  case  involving 
such  serious  charges  as  were  here  brought  against 
the  plaintiff,  a  party  was  entitled  to  the  benefit  of  a 
trial  before  a  court  and  jury,  and  that  therefore  he 
would  direct  the  order  for  reference  to  be  vacated." 
In  McLean  v.  East  River  Ins.  Co.,  8  Boswarth,  700, 
it  was  held  (syllabus)  :  **  In  an  action  on  an  in- 
surance policy  where  the  defence  involves  a  charge 
of  fraud  on  the  part  of  the  insured,  a  compulsory 
reference  of  the  issues  cannot  be  ordered."  In 
Freeman  v.  Atlantic  Mutual  Ins.  Co.,  13  Abb.  124 
(General  Term,  First  Department),  a  similar  decision 
was  reached.  In  Batchelor  v.  Albany  City  Ins.  Co., 
1  Sweeny,  346,  the  two  cases  last  cited  are  expressly 
approved  by  this  court  (p.  357),  as  deciding  that  the 
presence  of  an  issue  of  fraud  is  an  effectual  bar  to 
the  granting  of  a  motion  for  reference. 

By  THE  Court. — Freedman.  J. — These  three  actions 
have  been  brought  to  recover  moneys  due  on  account 
of  three  policies  of  insurance  covering  plaintiffs' 
stock  of  merchandise  at  their  store  in  Louisville, 
Ky.  These  policies  form  part  of  a  total  number  of 
144  policies  upon  the  whole  stock  of  said  merchan- 
dise. In  each  of  these  actions  the  defendants  have 
set  up  a  charge  of  fraud  on  the  part  of  the  insured. 
For  this  reason  the  motion  made  by  each  defendant 
for  a  compulsory  reference  was  properly  denied. 
True,  the  character  of  the  action  is  to  be  determined 
from  the  complaint.     But,  in  exercising  its  discretion 


WEEKS  V.  SILVER  ISLET  0.  M.  AND  L.  CO.  247 


Appellants'  points. 


upon  the  question  whether  a  reference  shall  or  shall 
not  be  compelled,  the  court  will  look  at  the  papers 
submitted  by  both  sides,  and  if  it  should  appear 
that  a  charge  of  serious  fraud  is  involved  in  the 
issues,  the  motion  may  well  be  denied,  even  if  the 
action  be  referable.  With  the  exercise  of  that  dis- 
cretion the  general  term  will  not  interfere.  The 
views  already  expressed  render  it  unnecessary  to 
determine  the  question  of  power. 

In  each  case  the  order  appealed  from  should  be 
affirmed,  but  there  should  be  only  one  bill  of  costs. 


Ingbaham  ,  J.,  concurred. 


THEODORE  C.  WEEKS,  Respondent  v.  THE  SIL- 
VER  ISLET  CONSOLIDATED  MINING  AND 
LANDS  COMPANY,  et  al..  Appellants. 

Extra  Allowance,  should  be  denied  where  it  does  not  appear  that  the  right 
whioh  plaintiff  sought  to  enforce  was  of  any  value  and  therefore  there 
was  no  fact  which  could  be  used  as  a  basis  for  computation  upon  which 
to  predicate  an  extra  allowance. 

Before  Freedman  and  Truax,  J  J. 

Decided  June  27,  1890. 

Appeal  from  an  order  denying  a  motion  for  an 
extra  allowance  of  costs  to  defendants. 

Stickney  &  Shepard,  attorneys,  and  Nelson  S.  Spen- 
cer of  counsel,  for  appellants,  argued  : — 

I.  The  defendants  are  entitled  to  an  allowance 
(in  the  discretion  of  the  court)  of  '*  a  sum  not  exceed- 
ing five  per  centum  upon  the  sum  recovered  or 
claimed  or  the  value  of  the  subject  matter  involved," 
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(Code  of  Civil  Procedure,  §  3253).  The  subject  mat- 
ter involved  in  this  action  was  the  6,523  shares  of 
forfeited  stock,  once  the  property  of  the  plaintiff. 
The  actual  market  value  of  this  stock  was  indetermi- 
nate, but  it  is  certain  that  its  value,  for  the  purposes 
of  this  motion,  was  at  least  $15,267,  the  amount  of 
the  unpaid  assessments.  It  must  be  assumed  that 
the  stock  had  a  value  in  excess  of  that  sum,  or  the 
plaintiff  would  not  have  commenced  this  action,  and 
in  his  complaint  offered  to  pay  it,  to  recover  the 
stock.  Nor  would  the  defendants  have  defended 
the  action  if  thev  did  not  consider  the  stock  worth 
more  than  the  $15,267  which  the  plaintiff  offered 
them.  The  judgment  of  the  court  fixed  at  least 
that  value  upon  the  stock  by  providing  that  the 
plaintiff  must  pay  that  sum  in  order  to  reacquire  the 
stock.  The  stock  then  was  worth  at  least  $15,267, 
and  upon  that  sum  the  defendants  are  entitled  to  an 
allowance. 

II.  The  plaintiff  in  bringing  the  action  took  a  posi- 
tion as  to  the  value  of  the  stock  from  which  he  can- 
not now  retreat.  He  asked  to  be  relieved  from  the 
forfeiture  on  payment  of  the  unpaid  assessments  on 
his  stock.  The  amount  of  those  unpaid  assessments 
was  fixed.  In  the  language  of  Judge  Danforth 
(Adams  i\  Arkenbrugh,  106  N.  Y.  615) :  *'It  is  his 
statement  of  the  amount  involved  in  the  action," 
and  '*  it  is  not  for  him  to  say  that  this  notice  is  a 
nullity." 

III.  In  fact,  it  must  be  assumed  that. the  value  of 
the  subject  matter  of  the  action  was  $163,075.  The 
plaintifi's  forfeited  stock  was  the  subject  matter. 
There  were  involved  in  the  action  6,523  shares  of 
this  stock  of  the  par  value  of  $25  each,  or  a  total  of 
$163,075.  This  value  the  court  will  presume,  in  the 
absence  of  other  testimony,  to  be  their  real  value. 
It  is  on  this  sum  that  the  defendants  are  really  en- 
titled to  have  the  allowance  computed.     But  the  de- 
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fendants  are  willing  to  waive  this  presumption  and 
accept  an  allowance  on  the  actual  sum  of  money 
which  the  plaintiff,  if  successful,  was  by  the  judg- 
ment obliged  to  pay  to  recover  his  stock.  Smith  v. 
Baker,  42  Hutij  504,  507  :  Daniels,  J.:  '*  It  may  prob- 
ably, in  the  absence  of  any  proof,  be  presumed 
that  the  shares  were  of  their  face  value,  for  they 
would  ordinarily  represent  that  amount  of  the  capi- 
tal stock  of  the  bank  issuing  them,  which,  if  it  com- 
plied with  the  law,  as  it  is  to  be  presumed  it  had, 
would  give  them  this  extent  of  value.  But  the  court 
could  not  presume  them  to  be  worth  more  than  that 
sum.*'  In  Mingay  v.  Holly  Manufacturing  Company, 
dd  N.  K  270,  the  subject  matter  involved  was  the 
validity  of  a  contract.  The  court  say  :  •*  A  pecuni- 
ary right  was  directly  involved  in  the  action  and  the 
value  of  that  right  was,  we  think,  the  basis  for  an 
allowance  under  the  last  clause.  It  is  immaterial 
that  the  form  of  the  action  and  the  relief  sought 
would  not  authorize  a  money  judgment  in  favor  of 
either  party.  *  *  The  real  question  litigated  was 
whether  the  Holly  company  was  entitled  to  enforce 
the  contract  *  *  and,  its  right  having  been 
established,  the  contract  price  for  the  purpose  of 
computing  the  allowance,  was,  we  think,  the  subject 
matter  involved."  Similarly  in  this  case  the  real 
question  was  whether  the  company  was  entitled  to 
insist  upon  its  forfeiture  of  the  plaintiff's  stock  for 
non-payment  of  assessments.  Its  right  so  to  insist 
was  established  and  the  amount  of  the  assessments 
unpaid,  for  which  that  forfeiture  was  made,  was  at 
least  the  value  of  the  subject  matter  involved. 

S.  A.  &  D.  J.  Noyes,  attorneys,  and  Peter  B.  Olney 
of  counsel,  for  respondent. 

By  the  Coxjbt. — Tbuax,  J. — The  motion  for  an  ex- 
tra allowance  was  denied  upon  the  ground  that  it  did 
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not  appear  that  the  right  which  plaintiff  sought  to 
enforce  was  of  any  value  and,  that,  therefore,  there 
was  no  fact  which  could  be  used  as  a  basis  for  com- 
putation upon  which  to  predicate  an  extra  allow^ance. 

The  only  allegation  in  the  printed  papers  bearing 
upon  the  question  of  the  value  of  the  subject  matter 
involved  in  the  action,  is  the  allegation  that  the 
action  was  brought  to  procure  a  judgment  allowing 
the  plaintiff  to  redeem  from  forfeiture  certain  stock 
of  the  defendants  upon  payment  of  the  sums  due 
thereon  for  unpaid  assessments,  and  thai  the  amount 
so  due  was  at  the  time  of  the  trial  $15,267. 

We  are  of  the  opinion  that  this  is  not  evidence 
that  the  stock  was  worth  the  sum  of  $15,267.  It 
may  well  be  that  the  stock  had  been  assessed  for 
more  than  its  value.  We  have  not  the  pleadings 
before  us,  and  we  cannot  say  what  the  allegations  in 
the  pleadings  were,  nor  can  we  say  whether  the  plaint- 
iff was  estopped  from  denying  that  the  stock  was 
of  the  value  above  specified. 

Order  aflBrmed  with  costs. 


Fbeedman,  J.,  I  concur  in  result. 


MARGAKET  J.  O'HARA,  as  Administratbix,  etc.. 
Respondent  v.  SAMUEL  W.  EHRICH,  et  al., 
Appelants. 

BUI  ofparHculara  in  regard  to  negligence  in  management  of  an  elevator. 

The  allegation  in  the  complaint  that  plaintiffs  intestate  was  killed  by 
reason  of  the  negligent  and  imperfect  construction,  management  and 
operation  of  the  elevator,  is  not  particular  enough.  In  what  respect 
was  the  elevator  negligently  and  improperly  constructed?  In  what 
respect  was  it  negligently  and  improperly  managed  and  operated?  or, 
in  what  respects  does  plaintiff  expect  to  prove  that  the  elevator  wa» 
negligently  and  improperly  constructed,  managed  and  operated  ? 
These  are  questions  plaintiff  should  answer  in  a  bill  of  particulars. 
If  plaintiff  cannot  show  this  and  prove  the  same  she  cannot  recover. 
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The  mere  happening  of  the  accident  does  not  place  upon  defendants 
the  burden  of  proving  that  it  was  not  caused  by  their  negligence. 

Before  Fbeedman  and  Tbuax,  JJ. 

Decided  dime  27, 1890. 

Appeal  from  an  order  denying  the  defendants' 
motion  for  a  bill  of  particulars  of  plaintiffs  claim. 

Samuel  W.  Weiss,  attorney,  and  Charles  B.  Cole  of 
counsel,  for  appellants,  argued  : — 

I.  This  case  comes  exactly  within  the  lines  laid 
down  by  the  Court  of  Appeals  where  a  bill  of  particu- 
lars should  be  granted.  The  intricate  nature  of  ele- 
vator machinery  and  of  its  operation  and  of  its  attach- 
ments is  such  that  it  is  simple  justice  to  aparty  who  is 
called  upon  to  defend  its  correct  construction  and 
operation  that  he  be  advised  in  advance  what  detail 
he  must  defend.  A  party  might  prepare  himself  to 
demonstrate  the  perfect  nature  of  the  elevator  in  a 
dozen  different  particulars,  and  yet,  through  over- 
sight or  inexpertness,  fail  to  prepare  himself  upon 
some  slight  matter,  which  may  be  material  and  the 
very  point  upon  which  the  attacking  party  relies. 
Again,  the  party  attacked  should  be  saved  the  need- 
less expense  of  time  and  money  in  preparing  to  de- 
fend the  entire  construction  and  operation  of  an  ele- 
vator when  probably  not  more  than  one  or  two  ele- 
ments of  it  are  involved  in  a  controversy.  Again, 
the  defendants  allege  that  the  doors  of  the  elevator 
were  closed  in  the  usual  manner,  at  the  usual  time, 
and  investigation  develops  no  fact  whereon  negli- 
gence could  be  predicated.  Defendants  therefore 
are  left  to  speculate  and  work  in  the  dark  upon  pos- 
sibilities which  are  numberless,  while  the  plaintiff 
makes,  upon  a  basis  known  to  her,  the  general  charge 
of  negligence  without  any  specification  of  detail. 
The  rule  was  laid  down  in  Tilton  v.  Beecher,  59 
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N.Y.  p.  76,  viz.  :  *•  A  bill  of  particulars  is  appropriate 
in  all  descriptions  of  action  where  the  circumstances 
are  such  that  justice  demands  that  a  party  should  be 
apprised  of  the  matters  for  which  he  is  to  be  put  for 
trial  with  greater  particularity  than  is  required  by 
the  rules  of  pleading."  In  D wight  v.  The  Germania 
Life  Insurance  Company,  84  N^.  Y.  p.  505,  the  court 
again  says  :  **  The  purpose  of  a  bill  of  particulars 
is  to  give  the  party  every  reasonable  facility  for 
coming  to  trial  fully  prepared  for  all  that  may  be 
produced  by  the  other  side."  These  are  the  two 
cases  which  have  virtually  settled  the  interpretation 
of  the  section  of  the  Code  which  governs  the  grant- 
ing of  a  bill  of  particulars.  The  defendants  have 
shown  to  the  court  that,  without  the  bill  of  particu- 
lars asked  for  by  them,  they  cannot  come  to  the 
trial  "  fully  prepared  for  all  that  may  be  produced 
by  the  other  side,"  and  the  plaintiff,  by  failing  to 
deny  this  allegation  in  the  moving  papers,  confesses 
this  to  be  true.  If.  then,  the  complaint  is  true,  the 
facts  wherefrom  negligence  is  deducible  are  wholly 
within  the  knowledge  of  the  plaintiff,  and  to  keep 
these  facts  (not  the  evidence  of  them,  for  this  is  not 
asked  in  the  bill  of  particulars)  is  to  prevent  due 
preparation  for  trial. 

II.  A  bill  of  particulars  of  what  plaintiff  relies 
upon  as  constituting  the  negligence  in  a  case  of 
damages  for  accident  caused  by  negligence  is 
proper.  The  exact  question  has  recently  been  adju- 
dicated in  the  Supreme  Court,  and  it  was  there  held : 
'*  The  defendants,  to  prepare  for  trial,  should  know 
wherein  consist  the  negligence  which  is  to  bo  the 
ground  of  the  recovery  against  them.  If  the  plaint- 
iff has  in  view  the  existence  of  defects  which  )y 
could  prove  under  general  allegations  of  negligence, 
other  than  those  he  has  named  in  the  complaint,  he 
should  furnish  a  specification  of  them  to  the  defend- 
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ant.  If  he  has  no  such  proof,  the  order  does  not 
tonch  him."  Kearnes  v.  The  Coney  Island  &  Brook- 
lyn Railroad  Co.,  17  N.  Y.  State  Rep.  692.  Negli- 
gence is  a  conclusion  which  the  law  draws  frpm  cer- 
tain facts.  These  facts  which  constitute  the  prem- 
ises from  which  negligence  is  deducted,  should  be 
equally  within  the  knowledge  of  both  parties,  in 
order  that  they  may  be  on  an  equal  footing.  This 
is  precisely  what  was  sought  by  the  motion  for  a 
bill  of  particulars,  namely,  that  the  defendants 
might  know  the  salient  facts  from  which  the  plaint- 
iff expects  the  court  and  jury  to  draw  the  conclu- 
sion of  negligence,  in  order  that  they  may  be  pre- 
pared to  submit  evidence  upon  those  precise  points 
to  the  end  that  the  court  and  jury  may  find  ad- 
versely to  the  contention  of  negligence.  If  evidence 
had  been  asked  of  the  facts  bv  defendants,  the  dis- 
position  of  the  motion  below  would  have  been  emi- 
nently proper,  under  the  rule  laid  down  in  Ball  v.. 
Evening  Post  Publishing  Co.,  31  Hun,  11;  but  that 
is  precisely  what  the  defendants  did  not  ask  for — 
their  application  was  simply  to  be  made  acquainted 
with  the  facts  which  plaintiffs  evidence  is  expected 
to  establish.  And  they  are  entitled  to  be  protected 
against  surprise.  This  is  the  raison  d'etre  of  a  bill 
of  particulars.  Drake  v.  Thayer,  5  Rob.  694-701  ; 
Gee  t?.  Chase  Manufacturing  Co.,  12  Hun,  630-632. 
The  plaintiflF  relies,  to  sustain  the  order  appealed 
from,  upon  the  case. of  Reardon  v.  The  N.  Y.  Consol- 
idated Card  Company,  18  Jones  &  Spencer,  514.  But 
there  is  a  controlling  distinction  between  that  case 
and  the  case  at  bar.  The  motion  there  was  to  make 
the  complaint  more  definite  and  certain  or  to  furnish 
Akbill  of  particulars.  As  a  motion  to  make  more 
aefinite  lies  only  before  issue  joined,  it  is  self-evi- 
dent that  the  bill  of  particulars  was  asked  to  frame 
an  answer  and  the  court  very  properly  refused  it 
upon  the  ground  that,  by  a  general  denial',  the  bur- 
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den  of  proof  would  be  thrown  upon  the  plaintiflF  to 
establish  the  facts  of  negligence,  and  no  bill  of  par- 
ticulars was  necessary  to  enable  them^o  put  in  this 
generaL denial.  The  court  says:  "There  will  be  no 
difficulty  in  their  making  such  answer  to  her  com- 
plaint as  would  put  on  her  the  burden  of  proving 
the  existence  of  the  defect."  In  other  words,  the 
general  term  held,  substantially,  that  they  would 
not  order  a  bill  of  particulars  in  a  negligence  case 
to  enable  the  defendant  to  put  in  a  general  denial. 
The  present  case  is  in  an  entirely  different  position  ; 
the  application  was  made  after  issue  was  joined ;  tho 
plaintiff  admits,  by  not  denying,  that  without  the 
bill  of  particulars  defendants  cannot  make  due  prep- 
aration for  trial  and  are  at  the  mercy  of  the  plaint- 
iff. The  present  application,  therefore,  does  not 
come  under  the  ruling  of  the  Reardon  case,  but 
comes  under  the  Dwightcase  above  cited,  which  de- 
termines that  a  defendant  has  a  right  to  go  to  trial, 
"fully  prepared  for  all  that  may  be  produced  by  the 
other  side."  And  the  disposition  of  the  motion  be- 
low deprived  them  of  this  right. 

Harvey  Weed,  attorney,  and  H.  F.  Lawrence  of 
counsel,  for  respondent,  argued  : — 

I.  Bill  of  particulars  will  not  be  ordered  where 
the  defendant  is  as  well  acquainted  with  the  facta 
as  plaintiff,  or  has  equal  means  of  ascertaining  the 
same.  Power  v.  Hughes,  39  N.  Y.  482 ;  7  J.&  5., 
482  ;  See  Note  on  Bill  of  Particulars  in  2  Ciril  Proc. 
llep.  240  ;  Wiegand  v.  DeJonge,  18  Hun,  405. 

II.  It  is  not  the  office  of  the  bill  to  enable  defend- 
ant to  impeach  or  defend  the  claims  asserted  by  the 
complaint.  Drake  t\  Thayer,  5  Roht.  694  ;  Fuller- 
ton  V.  Graylock,  7  lb.  551.  Nor  to  disclosegr  ouncfa 
on  which  plaintiff  claims  to  recover.  Seaman  t?. 
Low,  4  Bosw.  338.  The  complaint  definitely  apprises 
defendants  of  the  exact  charges  made  against  them — 
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(a.)  It  gives  the  date  of  occurrence.  (6.)  It  gives 
the  time  of  day.  (c.)  It  alleges  its  occurrence  on 
defendants*  pBemises.  (d.)  It  gives  the  nature  of 
the  act  causing  intestate's  death :  t.  e.,  '*  Shutting 
down  the  doors  over  a  certain  shaft  or  elevator  way." 
The  defendants  in  their  answer  deny  that  they  were 
in  possession  or  control  of  the  elevator.  Defendants 
then  swear,  in  their  moving  affidavit,  that  the  eleva- 
tor was  new,  built  by  Otis  Brothers,  carefully  con- 
structed, and  in  perfect  operation,  and  never  had 
any  repairs  thereto.  It  is  here  submitted — First. — 
That  ii  it  be  true,  as  indicated  by  paragraph  3  of 
their  answer,  that  they  were  not  in  possession  or 
control  of  the  elevator,  they  can  scarcely  be  held 
responsible  for  its  management  and  operation. 
Second. — That  if  the  allegation  of  their  affidavit  is 
true  the  elevator  was  perfectly  constructed  and  in 
perfect  operation.  Third. — That  it  is  apparent  from 
their  affidavit  that  they  have  complete  access  to  the 
elevator  way  and  ample  information  as  to  its  con- 
struction,, management  and  operation,  and  means 
of  obtaining  same  superior  to  plaintiff.  Hence  it  is 
urged  that  the  application  for  particulars  in  regard 
to  the  elevator  should  be  denied. 

III.  Granting  a  bill  of  particulars  is  discretionary 
with  the  court.  Dwight  v.  Germania  Life  Ins.  Co., 
84  N.  Y.  502.  And  is  a  power  always  sparingly 
exercised.  Has  almost  invariably  been  denied  in 
every  similar  case.  Murphy  v.  Kipp,  1  Duer,  669; 
Berohurst  v.  Dyer,  Z  Law  Bull,  92;  Schmidtkunst  v. 
Sutro,  16  Civ.  Pro.  143.  Diligent  search  has  failed 
to  find  any  case  where  in  a  similar  action  the  bill 
has  been  ordered  after  issue  joined.  It  is  never 
granted  to  help  a  party  to  evidence  for  his  defence 
or  to  form  a  defence.  Orvis  v.  Dana,  1  Abh.  N.  C. 
268. 

IV,  This  court  has  passed  upon  this  precise  ques- 
tion in  Reardon  v.  Consolidated  Card  Co.,  50  N.  Y. 
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Supr.  Ct.  Rep.  514,  a  case  where  the  allegations  of 
the  complaiiit  were  very  much  more  meagre  than  in 
the  one  at  bar.  There  the  complaint  alleged  a  ma- 
chine to  be  defective  but  did  not  say  in  what  re- 
spect; and  this  court  at  general  term  upheld  the  de- 
cision of  the  special  term  justice,  denying  a  motion 
to  make  complaint  more  definite  and  certain  and 
also  a  motion  for  bill  of  particulars, 

By  the  Court. — Truax,  J. — Counsel  for  plaintiflF  in 
his  brief  on  this  appeal  stated  that  the  plaintiff  al- 
leged the  negligent  act  of  the  defendants,  that  caus- 
ed the  death  of  the  plaintiff's  intestate,  was  the 
'*  shutting  down  the  doors  over  a  certain  shaft  or 
elevator  way."  This  statement  by  counsel  is  not 
correct.  The  complaint  does  contain  such  an  alle- 
gation, but  it  adds  to  it  the  allegation  "  and  the 
negligent  and  imperfect  construction,  management 
and  operation  of  said  elevator  thereat  by  defend- 
ants." The  allegation  that  plaintiff's  intestate  was 
killed  by  reason  of  the  negligent  and  imperfect  con- 
struction, management  and  operation  of  the  elevator, 
is  not  particular  enough.  In  what  respect  was  the 
elevator  negligently  and  improperly  constructed  ? 
In  what  respect  was  it  negligently  and  improperly 
managed  and  operated  ?  Or,  rather,  in  what  respects 
does  plaintiff  expect  to  prove  that  the  elevator  was 
negligently  and  improperly  constructed,  managed 
and  operated,  is  a  question  that  plaintiff  should  an- 
swer before  defendants  are  brought  to  trial.  Lahey 
V,  Kortright,  55  Super.  Ct.  156. 

If  plaintiff  cannot  show  in  what  respects  she  ex- 
pects to  prove  that  defendants  were  negligent,  she 
cannot  recover  in  this  action.  The  mere  happening 
of  the  accident  does  not  place  upon  the  defendants 
the  burden  of  showing  that  it  did  not  happen  through 
their  negligence. 

Order  reversed  with  costs,  and  plaintiff  ordered  to 
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furnish  within  ten  days  from  the  service  of  a  copy 
of  this  order,  a  bill  of  particulars  showing  in  what 
respect  the  elevator  mentioned  in  the  complaint  was 
negligently  or  imperfectly  constructed,  managed  or 
operated,  with  ten  dollars  costs  to  the  defendants  to 
abide  the  event  of  this  action. 

Fbeedman,  J.,  concurred. 


CORNELIUS  GEORGE  CROWLEY,  Respondent!?. 
MARY  MURPHY,  Impleaded,   etc.,  Appellant. 

Ejectment  by  grantee  in  name  of  granUyr  under  Section  1601  Code  Civil  Pro- 
cedure,  amendment  by  bringing  in  as  party  plaintiff  one  of  tuoo  grantors  in  (he 
deed  to  the  grantee  omitted  to  be  made  a  party ,  when  not  allowed — Section  452 
has  no  application — Laches. 

Cornelius  George  Crowley  and  Ellen  Daly  conveyed  the  premlBes  in- 
volved in  this  action  to  Joshua  G.  Sanders.  At  the  time  of  the  con- 
veyance one  Maiy  Murphy  was  in  actual  possession  claiming  under  a 
title  adverse  to  the  grantors  of  Sanders.  This  action  was  brought  by 
Sanders  in  the  name  of  Cornelius  George  Crowley  only,  and  is  main- 
tained in  his  name  by  said  Sanders  against  Mary  Murphy  and  ouo 
Martin  Donohue.  Issue  was  joined  by  the  answer  of  Mary  Murphy, 
and  a  reply  thereto.  The  issue  was  brought  to  trial  in  May,  1889,  and 
the  jury  disagreed.  Ou  this  trial  the  facts  showing  that  Ellen  Daly, 
at  the  time  of  the  deed  to  Sanders,  had  a  life  interest  in  an  undivided 
moiety  of  the  premises,  and  a  dower  right  in  the  whole,  appeared.  The 
issue  was  again  brought  to  trial  in  October,  1889,  the  defendant  Mary 
M^urphy  endeavored  to  procure  a  postponement  of  the  trial,  but  hor 
motion  therefor  was  denied;  thereupon  plaintiff  introduced  his  evi- 
dence, and  said  defendant  being  unprepared  with  any  evidence,  a  ver- 
dict was  rendered  in  favor  of  plaintiff  and  judgment  entered  thereon. 
Thereafter  defendant  Murphy  moved  for  a  new  trial  under  Section 
1525  Code  Civil  Procedure  upon  payment  of  costs;  the  motion  was 
granted  and  a  large  sum  paid  for  costs.  Thereafter,  in  March,  1890, 
the  issue  came  on  for  trial  a  third  time  and  at  the  close  of  plaintifTH 
case  defendant  Murphy  moved  to  dismiss  the  complaint  on  the  ground 
that  the  evidence  failed  to  establish  a  cause  of  action ;  the  motion  was 
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denied,  and  thereupon  the  court  stopped  the  trial  and  dismisBed  the 
jury  with  leave  to  plaintiff  to  move  at  special  term  to  amend  his  com- 
plaint. A  few  days  thereafter  plaintiff's  attorney  moved  for  an  onlpr 
bringing  in  Ellen  Daly  as  a  party  plaintiff,  and  that  the  summons  and 
complaint  be  amended  in  conformity  therewith. 

The  motion  was  made  on  the  petition  of  Ellen  Daly,  setting  forth  that 
she  was  a  grantor  with  Oornelius  George  Crowley  and  that  she  had  a 
life  interest  in  an  undivided  half  of  the  premises  at  the  time  when  the 
deed  was  made  to  Sanders,  and  praying  that  an  order  be  made  makin  ; 
her  a  party  plaintiff ;  and  on  an  affidavit  made  by  one  of  plaintiff's  at- 
torneys. The  point  that  the  action  was  not  maintainable  in  the  name 
of  Cornelius  George  Crowley  alone  does  not  seem  to  have  been  taken 
before  the  last  trial.  The  motion  was  granted  at  special  term  witli 
out  costs. 

Hdd,  (1.)  That  in  view  of  the  trials,  the  payment  of  costs  by  defendant 
and  the  laches  of  plaintiff  in  moving,  the  motion  should  have  been 
denied  and  plaintiff  left  to  begin  anew. 

(2.)  For  a  more  Important  reason  the  motion  should  have  been  denied  and 
plaintiff  remitted  to  a  new  action,  viz :  that  defendant  having  availed 
herself  of  the  statutory  right  to  a  new  trial  given  by  section  1525  of 
the  Code  of  Civil  Procedure,  and  paid  the  costs  required  by  that  sei-- 
tion,  she  was  entitled  to  a  now  trial  on  the  same  issue  as  those  on 
which  the  previous  trial  was  bad ;  and  that  the  order  appealed  from 
would  present  new  issues. 

(Z.)  That  if  Ellen  Daly  was  not  a  necessary  party  the  motion  should  not 
have  been  made,  and  it  was,  therefore,  unecessary  to  determine 
whether  she  was  or  was  not  a  necessary  party. 

(4.)  The  order  should  be  reversed. 

Before  Freedman  and  Truax,  JJ. 

Decided  June  27, 1890. 

Appeal  from  an  order  made  at  special  term  allow- 
ing the  plaintiff  to  amend  the  summons  and  com- 
plaint in  this  action  by  adding  the  name  of  one  Ellen 
Daly,  as  party  plaintiff,  and  by  adding  to  the  com- 
plaint such  allegations  as  might  be  appropriate  to  set 
forth  her  interests  in  the  premises  mentioned  in  the 
complaint. 

The  action  was  commenced  in  the  year  1888,  in 
the  name  of  Cornelius  George  Crowley,  grantor,  and 
Joshua  C.  Sanders,  grantee,  against  Mary  Murphy  and 
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others,  under  section  1501  of  the  Code  of  Civil  Proce- 
dure, to  recover  the  possession  of  certain  premises 
situate  within  the  city  and  county  of  New^  York.  The 
complaint  was  subsequently  amended  by  striking  the 
name  of  Joshua  C.  Sanders  therefrom. 

The  facts  suflSciently  appear  in  the  opinion  and 
head  note. 

John  Hayes,  attorney,  and  David  B.  Ogden  of  coun- 
sel, for  appellant,  argued  :— 

I.  The  plaintiflT  was  guilty  of  laches  in  not  sooner 
applying  for  the  order.  The  defect  was  known  when 
the  complaint  was  drawn,  and  was  sustained  by  evi- 
dence on  the  trial  before  Mr.  Justice  O'Gobman.  An 
order  permitting  an  amendment  of  the  complaint  will 
not  be  granted  where  the  party  applying  has  beon 
jruilty  of  laches.  Goudy  v.  PouUain,  2  Hun,  218; 
Yeet  V.  Wicker,  10  How.  193 ;  or  as  was  said  in  But- 
ter V.  Fairly,  17  State  Rep.  109,  an  amendment  will 
not  be  allowed  where  counsel  before  entering  on  the 
trial,  knew  the  conditions  of  the  pleadings  and  chose 
to  experiment  with  the  other  side  as  to  their  diligence 
in  discovering  defects. 

II.  Section  452  is  not  applicable  to  the  present 
case,  for  the  reason  that  it  is  not  shown  that  Ellen 
Daly  has,  and  as  a  matter  of  fact  she  cannot  have, 
any  interest  whatever  in  the  subject  matter  of  the 
action  or  in  the  real  estate,  the  title  to  which  is  sought 
to  be  aflfected  thereby  ;  nor  is  she  sought  to  be  made 
a  party  because  she  has  any  such  interest,  but  only 
because  she  was  a  grantor  in  the  deed  to  Sanders. 
No  matter  what  interest  she  may  have  had  in  the 
property,  it  would  not  entitle  the  plaintiff  to  join  her 
as  a  party  plaintiff  in  this  action  unless  she  had  been 
one  of  the  grantors  in  the  deed  to  him.  Furthermore, 
in  such  cases  it  is  the  uniform  practice  to  make  the 
party  applying  to  be  admitted  to  the  action  a  party 
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defendant  in  the  suit,  and  there  is  no  precedent  for 
joining  a  party  plaintiff  in  that  way.  Nor  can  the 
motion  be  sustained  under  the  first  part  of  this  sec- 
tion, which  provides  that  where  a  complete  deter- 
mination of  the  controversy  cannot  be  had  without 
the  presence  of  other  parties,  the  court  must  direct 
them  to  be  brought  in.  An  amendment  under  this 
section  is  only  allowed  ^yhere  the  plaintiff  shows  a 
cause  of  action  in  himself,  but  owing  to  the  absence 
of  other  parties  there  can  be  no  complete  determina- 
tion of  the  controversy.  In  the  present  case  no  deter- 
mination whatever  can  be  had  in  the  action  as  it 
stands  at  present,  for  the  reason  that  the  plaintiff 
has  not  complied  with  the  provisions  of  the  Code  of 
Civil  Procedure  by  bringing  his  action  in  the  name 
of  his  grantor.  The  plaintiff  is  suing  under  section 
1501  of  the  Code.  That  section  provides  that  an 
action  of  ejectment  may  be  maintained  by  a  grantee 
in  the  name  of  Ms  grantor  where  the  conveyance 
under  which  he  claims  is  void  because  the  property 
conveyed  by  it  was  held  adversely  to  the  grantor  at 
the  time  of  the  convevance.  In  the  case  of  Has- 
brouck  V.  Bunce,  62  N,  Y.  483,  this  provision  was  con- 
strued, and  it  was  held  that  in  order  to  maintain  the 
action  all  the  grantors  in  the  deed  must  be  joined  as 
plaintiffs.  See  also  Sayre  v.  Frazer,  47  Barb.  26  ; 
Newman  v.  Marvin,  12  Hun,  236 ;  McMahon  v.  Allen, 
12  How.  89.  Nor  does  the  enactment  of  section  1500 
of  the  Code  of  Civil  Procedure  change  the  rule  as  was 
contended  by  the  plaintiff's  counsel  upon  the  argu- 
ment of  this  motion.  This  action  is  not  brouorht  bv 
one  or  more  of  the  joint  tenants  or  tenants  in  common 
to  recover  their  share.  It  is  not  brought  under  that 
section  ;  it  is  brought  under  section  1501  to  recover 
the  whole  property ;  and  it  cannot  be  supposed  that 
section  1500  intended  to  authorize  a  grantee  to  com- 
mence as  many  actions  under  section  1501  as  there 
were  grantors  in  his  deed.     It  is  true  that  section 
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1500  was  enacted  after  the  decision  of  Hasbroiick  v. 
Bance,  and  that  in  the  Revisers'  notes  to  the  Code  it 
is  expresaly  stated  that  the  object  in  passing  that 
section  was  to  change  the  rule  laid  down  in  Hasbrouck 
r.  Bunco.  An  examination  of  Hasbrouck  v.  Bunco, 
however,  will  show  that  it  decided  two  questions : 
First,  that  under  the  law  as  it  then  stood  more  than 
one,  but  less  than  all  of  the  tenants  in  common  could 
not  bring  ejectment.  This  rule  was  changed  by  sec- 
tion 1500.  Hasbrouck  v.  Bunco,  also  held  further  that 
an  action  under  section  1501  must  be  brought  in  the 
name  of  all  the  grantors,  and  this  rule  has  never  been 
changed,  and  it  is  so  reasonable  that  it  can  hardly 
be  supposed  that  it  will. 

in.  There  is,  however,  another  and  conclusive 
reason  for  reversing  the  order  appealed  from.  This 
is  an  action  of  ejectment.  The  defendant  has  availed 
herself  of  the  statutory  right  given  by  section  1525 
for  a  new  trial.  This  new  trial  must  be  of  the  same 
issues  as  those  which  were  tried  in  the  first  action. 
To  amend  the  complaint  so  as  to  include  different 
iflsaes  and  to  compel  her  to  try  them  would  be  to 
deprive  her  of  the  statutory  right  secured  to  her  by 
section  1525.  One  of  the  defences  set  up  by  the 
answer  in  the  action  is  a  title  obtained  by  adverse 
possession.  If  Ellen  Daly  is  intruded  into  this  case 
as  a  plaintiff  it  will  become  necessary  for  the  de- 
fendant in  order  to  sustain  her  defence  to  prove  an 
adverse  possession  against  her  as  well  as  against 
Cornelius  George  Crowley,  and  it  is  evident  that  to 
sustain  such  an  issue  may  be  more  onerous  than  it 
would  be  to  sustain  it  against  Cornelius  George  Crow- 
ley if  he  were  the  sole  plaintiff.  The  plaintiff  had  a 
plain  remedy,  which  was  to  discontinue  his  action 
and  recommence. 

Tovmsend  &  Mahan,  attorneys,  and  Frank  J.  Mather 
of  counsel,  for  respondent,  argued: — 
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I.  The  order  is  not  appealable  within  any  of  the 
cases  enumerated  as  appealable  within  section 
1347  of  the  Code  of  Civil  Procedure.  (1.)  The  order 
in  no  respect  changes  the  issue  already  raised  by  the 
pleadings.  The  issue  is  the  same.  The  defence  the 
same.  It  does  not  involve  the  merits.  The  defend- 
ant, in  answering  the  complaint,  waived  any  objec- 
tion as  to  defect  of  parties,  which  could  only  be  taken 
by  demurrer.  Hand  v.  Burrows,  15  Hun,  481;  Has- 
brouck  V.  Bunco,  62  N.  Y.  483.  (2.)  It  does  not 
affect  the  rights  of  the  defendant,  if  she  has  any,  as 
claimed  in  her  answer.  If  the  order  had  imposed 
costs  or  other  burden,  on  either  party,  or  affected 
the  alleged  right  of  either  party,  (and  it  does  not,) 
in  would  have  been  appealable  by  such  party.  Hand 
V.  Burrows  (sw/>ra). 

II.  The  order  was  made  in  strict  compliance  with 
the  mandate  of  section  452  of  the  Code  of  Civil  Pro- 
cedure. It  is  obvious,  therefore,  that  it  is  non- 
reversible.    Consequently  it  is  not  appealable. 

III.  While  under  section  452  of  the  Code,  it  is 
mandatory  upon  the  court  to  grant  the  order  ap- 
pealed from,  and  the  court  has  no  discretion  to  re- 
fuse it ;  yet,  even  if  the  discretion  of  the  court  alone 
had  been  invoked,  the  order  should  have  been 
granted  under  section  723  of  the  Code.  The  amend- 
ment  granted  by  the  order,  does  not  change  in  any 
respect  the  claim  of  the  plaintiff,  or  the  defence  in- 
terposed by  defendant ;  nor  does  it  affect  the  sub- 
stantial rights  of  the  defendant,  if  she  has  any.  The 
order,  therefore,  is  not  appealable  if  it  had  been 
made  under  the  discretionary  power  of  the  court. 
Sayre  v.  Frazer,  47  Barb.  26  ;  Thomson  r.  Kesj^el, 
30  N.  Y.  383,  391;  McGown  v.  Leavenworth,  2E.D. 
Smith  24;  N.  Y.  Ice  Co.  v.  N.  West.  Ins.  Co.,  23  N. 
Y.  357;  Saltersr.  Genin,  10  i46&.  478;  Schermerhoin 
V.  Wood,  30  How.  316  ;  Price  v.  Brown,  98  N.  Y. 
388. 
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IV.  Under  section  1500  of  the  Code  of  Civil  Pro- 
cedure, the  plaintiff  Crowley  had  the  right  to  main- 
tain the  action  without  the  joinder  of  Ellen  Daly, 
brought  in  as  party  plaintiff  by  the  order.  The 
plaintiff  Crowley  is  vested  with  the  title  in  fee  of 
the  entire  estate  in  suit,  subject  to  a  life  interest  of 
his  mother,  Ellen  Daly,  in  an  undivided  half.  Sec- 
tion 1500  of  the  Code  was  enacted  since  the  decision 
in  the  case  of  Hasbrouck  v.  Bunco  (supra),  expressly 
according  to  the  opinion  of  the  compilers  of  the 
Code,  *•  to  annul  the  law  as  settled  "  in  that  and 
other  like  cases.  See  note  under  §  1500  of  Code, 
Pocket  Edition.  See  note  under  §  1500  of  Code, 
Bliss*  Code.  Nevertheless,  it  was  highly  proper 
that  Ellen  Daly,  having  such  life  interest,  should  be 
brought  in  as  a  party  plaintiff,  on  the  ground  of 
public  policy,  in  avoiding  a  multiplicity  of  suits,  if 
no  other ;  but  especially  on  the  ground  that  **  a 
complete  determination  of  the  controversy  "  might 
be  had  in  this  one  action  (§  452,  Code  of  Civ.  Proc). 
In  such  behalf  the  court  might,  of  its  own  motion, 
have  properly  made  the  order  appealed  from. 

V.  The  order  appealed  from  is  conceded  as  proper 
and  demanded  by  the  appellant  herself.  At  the  trial 
brought  on  before  Chief  Justice  Sedgwick  and  a  jury, 

counsel  for  the  defendant  insisted  that  Ellen  Dalv 

« 

should  be  made  a  party  in  the  action,  and  that  the 
trial  could  not  go  on  unless  she  was  made  a  party. 
The  counsel  for  the  defendant,  by  his  course  at  the 
trial,  manifestly  conceded  that  the  order  he  now  ap- 
peals from  was  proper  and  necessary.  He  is  now 
estopped  from  objecting  to  what  he  then  insisted 
was  essential. 

By  the  Court. — Truax,  J.-It  is  not  necessary  for 
tls  to  determine  the  interesting  questions  suggested 
by  counsel  for  respondent.  If  Ellen  Daly  was  not 
a  necessary  party,  plaintiff  should  not  have  made 
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the  motion  that  he  did  make.  We  think  that  in 
view  of  the  fact  that  there  have  been  two  trials  of 
this  action  and  that  defendant  had  paid  one  large 
bill  of  costs  to  plaintiff  and  because  of  the  laches  of 
plaintiff  in  making  tiie  motion,  the  motion  should 
have  been  denied  and  plaintiff  left  to  commence  his 
action  anew. 

There  is  another  and  more  important  reason  why 
the  motion  should  have  been  denied.  This  is  an 
action  of  ejectment.  As  before  stated,  the -case  has 
been  tried  twice.  And  the  defendant  has  availed 
herself  of  the  statutory  right  given  by  section  1525, 
and  has  paid  the  costs  required  by  that  section  in 
order  to  obtain  a  new  trial.  This  new  trial  should 
be  of  the  same  issues  as  those  that  were  tried  in  the 
first  action.  One  of  the  issues  tried  in  the  first  ac- 
tion was  whether  as  against  the  plaintiff  in  that  ac- 
tion there  had  been  adverse  possession.  Now,  if  the 
amendment  sought  for  is  allowed,  a  new  issue  will 
be  presented  in  this  action,  viz  :  Whether  the 
defendant  can  show  adverse  possession  not  only 
against  the  plaintiff,  Cornelius  J.  Crowley,  but  against 
another  person,  Ellen  Daly.  The  plaintiff,  if  he  saw 
fit  to  do  so,  could  have  discontinued  this  action  and 
could  have  begun  another,  in  which  new  action  he 
could  have  brought  in  all  of  the  necessary  parties. 

The  order  appealed  from  is  reversed,  with  costs, 
and  the  motion  is  denied  with  ten  dollars  costs. 

Feeedman,  J.,  concurred. 
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EDWARD  LANGE,   Appellants.    DAVID  LEWI, 

Respondent. 

Claim  and  delivery,  in  what  right  defendant  may  re-bond,  mifficiency  oj  affidavit 

on  re-bonding. 

The  defendant  in  an  ai^tion  of  claim  and  delivery  may  re-bond  on  the 
ground  that  a  third  party  is  entitled  to  the  i)roperty  without  connect- 
ing himself  with  the  title  of  such  third  party. 

An  affidavit  by  the  defendant  alleging  that  such  third  party  *<  is  as  de- 
ponent is  informed  and  believes  the  owner  of  said  property  subject  only 
to  deponent's  right/*  is  sufficient. 

Before  Fbeedman  and  O'Gokman,  JJ. 

Decided  June  27,  1890. 

Appeal  by  plaintifF  from  an  order  denying  his 
motion  to  compel  a  delivery  to  him  by  the  snerifF 
of  certain  articles. 

The  question  involved  on  this  appeal  is  as  to  the 
sufficiency  of  an  affidavit  delivered  to  the  sherifFto 
prevent  the  delivery  by  him  to  the  plaintiff  of  cer- 
tain articles  taken  by  him  under  a  requisition  issued 
to  him  by  plaintiff  in  an  action  of  claim  and  delivery. 
The  affidavit  was  as  follows  : 

"  City  and  county  of  New  York,  ss  : 

David  Lewi,  of  said  city,  being  duly  sworn,  says 
that  he  is  the  defendant  herein  ;  that  the  summons 
in  this  action  was  personally  served  upon  deponent 
on  the  24th  day  of  April,  instant  ;  that  no  copy  of 
the  complaint  has  been  served  on  him  ;  that  annexed 
to  said  summons  was  a  copy  of  affidavit,  showing 
that  said  action  has  been  commenced  to  recover 
certain  chattels  particularly  described  in  a  schedule 
to  such  copy  affidavit  annexed  ;  that  the  defendant 
is  lawfully  entitled  to  the  possession  of  said  chattels 
by  virtue  of  a  special  property  therein  to  wit :  this 
deponent  holds  the  same  as  a  warehouseman  and 
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as  the  depositary  of  Alexander  Agar,  who  is,  as 
deponent  is  informed  and  believes,  the  owner  of  said 
chatties,  subject  only  to  deponent's  rights  and  prop- 
erty therein." 

The  judge  at  special  term  on  denying  the  motion 
wrote : 

Tkuax,  J.—*'  The  Code  of  Civil  Procedure,  §  1723, 
authorizes  a  defendant  in  an  action  for  a  chattel  to 
defend  on  the  ground  that  a  third  person  was  entitled 
to  the  chattel  without  connecting  himself  with  the 
latter's  title.  Section  1704  says  that  the  affidavit 
required  by  that  section  must  contain  '  an  allegation,' 
Ac.  There  is  such  an  allegation  in  the  affidavit 
delivered  to  the  sheriff.  That  it  is  made  on  informa- 
tion and  belief  is  immaterial,  for  he  is  authorized  to 
defend  on  information  and  belief.  Motion  denied, 
with  costs  to  abide  event." 

The  other  facts  sufficiently  appear  in  the  opinion. 

Carter^  Hughes  &  Cravathy  attorneys,  and  Frederick 
R.  Kellogg  of  counsel,  for  appellant,  among  other 
things,  argued : 

II.  The  defendant's  affidavit,  delivered  to  the  sher- 
iff with  the  notice  requiring  the  return  of  the  chat- 
tels to  the  defendant,  is  entirely  insufficient  to  au- 
thorize such  return.  The  Code  requires  an  affidavit 
containing  an  allegation,  either  that  the  defendant 
is  the  owner  of  the  chattels,  or  that  he  is  lawfully 
entitled  to  the  possession  thereof  by  virtue  of  a  spe- 
cial property  therein,  the  facts  with  respect  to  which 
must  be  set  forth.  It  is  not  pretended  by  the  affi- 
davit in  question  that  defendant  is  the  owner  of  the 
chattels,  he  must  therefore  rebond  by  virtue  of  having 
a  special  property  therein  and  must  set  forth  the  facts 
with  respect  to  such  special  property.  The  provision 
of  the  Code  above  referred  to  which  is  couched  in 
the  same  language  as  §  1695  relating  to  the  plaint- 


LANGE  V.  LEWI.  267 


Appellant'B  points. 


ifTs  affidavit  upon  issuance  of  the  replevin  writ,  does 
not  mean,  as  indicated  in  the  opinion  of  the  court  at 
special  term,  that  a  general  allegation  of  the  legal 
conclusion  that  the  defendant  has  a  special  property 
in  the  chattels  is  all  that  is  necessary.  •  Depew  v. 
Neal,  2  Abb.  135  ;  Fairbanks  v.  Bloomfield,  2  Duer, 
349;  Gibson  v.  Levy,  lb.  176.  Under  the  interpreta- 
tion of  the  statute  given  by  these  cases  this  affidavit 
is  wholly  insufficient,  (a)  The  mere  statement  of 
the  legal  conclusion  that  defendant  has  a  special 
property  in  the  chattels  is  not  in  itself  of  any  force. 
It  must  depend  solely  upon  the  facts  stated  as  its 
basis,  (fe)  The  only  positive  allegations  of  the  affi- 
davit do  not  show  any  special  property  in  defendant. 
The  only  facts  alleged  positively  in  the  affidavit  for 
the  purpose  of  showing  special  property  are,  that  de- 
fendant holds  the  chattels  as  a  warehouseman  and  as 
the  depositary  of  Alexander  Agar.  No  lien  or  charge 
upon  the  property  in  behalf  of  defendant  himself  is 
attempted  to  be  shown.  This  simply  constitutes 
defendant  a  mere  depositary  having  no  independent 
lien,  and  as  such  he  has  no  special  property  in  the 
chattels.  Story  on  Bailments,  8th  ed.,  §§  93  to  95, 
inclusive;  Commonwealth  v.  Morse,  14  Mass.  217  ; 
Waterman  v.  Robinson,  5  lb.  303  ;  Dillenbach  v.  Je- 
rome, 7  Cow,  294  ;  Norton  v.  People,  8  lb.  137  ;  Giles 
V.  Grover,  6  Bligh.  277 ;  Baker  v.  Hoag,  7  N.  Y.  557. 
II.  The  allegations  of  the  ownership  of  Agar  are  in- 
sufficient to  show  any  special  property  in  defendant. 
Harrison  v.  Mcintosh,  1  Johns.  380  ;  10  Johns.  372  ;  8 
Wend.  451 ;  12  lb.  74  ;  2  Abb.  137.  But  further  they 
being  on  information  and  belief,  must  be  disregarded. 
The  general  assertion  of  a  fact  upon  information  and 
belief  in  an  affidavit,  where  the  source  of  deponent's 
information  and  the  grounds  of  his  belief  are  not  set 
forth,  has  no  probative  force  as  to  the  existence  of 
that  fact,  and  must  be  disregarded.  Chambers  v. 
Durand,  33  Supr.  Ct.  404  ;  Mowry  v.  Sandborn,  05 
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A'.  Y.  584  ;  Lyon  v.  Baxter,  64  How.  426  ;  St.  Amant 
r.  De  Beixcedon,  3  Sandf.  703  ;  Steuben  Co.  Bk.  t\ 
Alberger,  78  N.  Y.  258  ;  Neal  v.  Sachs,  15  W.  D. 
477  ;  St.  Amant  v.  De  Beixcedon  {supra)  ;  Perry  r. 
Volkening,44  Supr.  Ct.  332  ;  Fowler  v.  Burns,  7  Bosw. 
U37  ;  People  v.  Mayor,  9  Abb.  253  ;  Richters  v.  Littel, 
21  W.  D.  133  ;  Drevfus  v.  Otis,  54  How.  408  ;  Hulet\ 
Rogers,  22  Hun,  19  ;  Morris  v.  Matthews,  19  W.  D.  376. 
In  the  opinion  at  special  term,  the  court  attempted 
to  uphold  the  allegations  upon  information  and  belief 
by  saying  tjiat  inasmuch  as  the  Code  authorizes  a 
defendant  in  replevin  to  set  up  in  his  answ^er  the 
title  of  a  third  party  in  response  to  plaintifTs  claim, 
and  inasmuch  as  such  title  might  in  his  answer  be 
alleged  on  information  and  belief,  that  therefore,  in 
his  affidavit  for  the  redelivery  of  the  chattels  to  him 
the  defendant  would  not  be  compelled  to  be  more 
positive  in  his  averments  than  would  be  required  in 
his  answer.  But  by  such  reasoning  the  whole  dis- 
tinction between  an  interlocutory  application  where 
the  only  proof  is  furnished  by  affidavit  and  the  trial 
of  the  action  where  the  proof  is  furnished  not  by  the 
pleadings  but  by  the  sworn  testimony  of  witnesses, 
subject  to  oral  cross-examination,  is  overthrown. 
The  position  of  the  court  at  special  term  ignores  the 
fact  that  the  defendant's  answer  is  not  in  itself  anv 

a 

proof  of  the  facts  therein  contained  nor  is  it  needed 
to  be ;  but  is  simply  serviceable  in  framing  issues 
which  are  afterwards  to  be  proven  by  oral  and  sworn 
testimony  in  open  court.  As  well  might  one  say 
that  since  the  plaintiff  in  an  action  for  goods  sold  and 
delivered  may  make  the  allegations  of  his  complaint 
upon  information  and  belief,  therefore  he  is  entitled 
to  obtain  a  warrant  of  attachment  against  defend- 
ant's property  upon  affidavits  on  information  and 
belief,  or  that  a  plaintiff  in  an  injunction  suit  whose 
complaint  does  not  contain  positive  allegations  is  en- 
titled to  a  temporary  injunction  upon  affidavits  framed 
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in  the  same  manner  as  those  of  his  pleading.  Yet 
nothing  can  be  clearer  than  such  is  not  the  law.  Affi- 
davits presented  upon  interlocutory  application  are 
not  governed  by  the  rules  relating  to  the  verification 
of  pleadings.  Hecker  v.  Mayor,  18  Abb.  371  ;  Steuben 
Co.  Bk.  r.  Alberger  {supra)  ;  and  other  cases  cited 
supra. 

Hays  &  Greenbaum,  attorneys  for  the  sheriff;  J.  G. 
Flammer,  attorney  for  respondent,  and  John  L.  Hillol 
counsel,  on  the  questions  considered  in  the  opinion, 
argued : — 

A  proper  affidavit  was  served  with  notice  as  re- 
quired by  §1704.  Defendant  was  clearly  justified  in 
defending  on  his  special  property  {lb.  Sub.  1)  or  by 
reason  of  Agar's  claim  of  title  (§  1723).  His  affidavit 
sufficiently  set  forth  the  facts.  The  affidavit  re- 
quired by  §1704  must  be  by  defendant,  and  not  that 
of  any  other  person.  He  is  not  obliged  to  prove  the 
validity  of  his  claim,  for  there  is  no  provision  for 
any  supporting- affidavit.  He,  therefore,  must  state 
the  facts  as  he  would  state  them  in  an  answer,  and 
that  he  did. 

Per  Curiam. — This  is  an  appeal  from  an  order  deny- 
ing plaintiffs  motion  to  compel  delivery  by  sheriff 
to  plaintiff  of  property  which  the  sheriff  on  plaint- 
iffs requisition  had  taken  in  replevin.  It  appears 
that  the  defendant  is  a  warehouseman;  that  he  receiv- 
ed the  goods  in  question  from  one  Alexander  Agar 
on  storage  and  issued  his  receipt  therefor,  and  that  he 
prevented  a  delivery  to  the  plaintiff  by  delivering  to 
the  sheriff  the  notice,  affidavit  and  undertaking  re- 
quired by  §  1704  of  the  Code  of  Civil  Procedure.  The 
affidavit  was  sufficient  for  the  reasons  stated  by  the 
learned  judge  beloV,  and  we  can  see  no  merit  in 
any  of  the  points  raised  by  the  appellant. 

The  order  should  be  affirmed  with  ten  dollars 
costs  and  disbursements. 
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JOHN  F.  HALSTED    Respondeot,  v.  THE  MAN- 
HATTAN RAILWAY  COMPANY,  Appellant. 

Jiiror,  chaUenge  to  the  favor.    History  of  trial  by  jury. 

A  Juror  who  has  made  up  his  mind  against  a  party  to  the  action  and 
whose  opinion  against  that  party  is  so  strong  that  it  would  require 
evidence  to  remove  it,. does  not  stand  iudiflferent  and  is  incompetent. 

Before  Freedman  and  Teuax,  JJ. 

Decided  June  2^,  1890. 

Appeal  from  a  judgment,  entered  on  the  verdict 
of  a  jury,  and  from  an  order  denying  a  motion  for  a 
new  trial. 

The  action  is  one  of  the  usual  actions  brought  bv 
an  abutting  property  owner  against  the  defendant. 
The  facts  sufficiently  appear  in  the  opinion. 

Daries  &  Rapallo,  attorneys  and  of  counsel,  for 
appellant,  on  the  question  considered  in  the  opinion, 
argued  : 

There  is  no  doubt  that  the  juror  brought  a  preju- 
diced mind  to  the  trial  of  the  issues  of  fact  in  this 
case.  He  had  formed  an  opinion  which  it  would 
require  testimony  to  remove.  Under  the  old  com- 
mon law  rule  this  was  an  undoubted  disqualification. 
People  V.  Vermilyea,  7  Coio.  108,  121  ;  People  v. 
Mather,  4  Wend.  229 ;  Freedman  v.  The  People,  4 
Den.  35;  Blake  v.  Millspaugh.  1  JoAn.,  316  ;  Smith 
r.  Flovd,  18  Barb.  524  ;  People  v.  Miildon,  3  Lans. 
224;  Cancemi  v.  The  People,  16  N.  Y.  501;  Lord  r. 
Brown,  5  Den.  348  ;  Blake  v.  Millspaugh,  1  John,  316. 
By  Ch.  475,  Laws  of  1872  ;  Code  Crim.  Pro.  §  376, 
the  common  law  rule  was  changed  as  to  criminal 
trials  and  a  juror  who  has  formed  an  opinion  or  im- 
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pression  on  the  merits  of  the  case  is  disqualified  to 
set  unless  things  concur :  Ist.  .He  must  declare  on 
oath  that  he  believes  that  such  opinion  or  impres- 
sion  will  not  influence  his   verdict.     2d.  He  must 
declare  also  on  oath  that  he  believes  he  could  ren- 
der an  impartial  verdict  according  to  the  evidence. 
3d.  And  the  court  must  be  satisfied  that  he  does 
not   entertain   such   an   opinion   or  impression    as 
would  influence  his  verdict.     People  v.  Casey,  96  N. 
Y.  115,  119  ;  Balbo  v.  People,  80  lb.   484;  Cox  v. 
People,   80  lb.  500  ;  People  v.  Cornetti,  92  lb.  85  ; 
People  V.  McQuade,  110  ib„  298,  300.     It  will  be  ob- 
served that  the  juror  Tailer  nowhere  swore  that  he 
believed  such  opinion  or  prejudice  would  not  influ- 
ence his  verdict.     All  he  could  swear  to,  was  that 
testimony  could,  if  sufficiently  cogent,  remove  the 
prejudice.     Under  the  ruling  in  the  McQuade  case, 
110  N.    Y.  298,  he  would  have  been  incompetent 
even  in  a  criminal  case,  where  the  full  modification 
of  the  common  law  rule  eflTected  by  ch.  475,  Laws 
of  1872,  could  be  claimed.     It  is  settled,  however, 
that  this  modification  is  limited  to  criminal  prose- 
cutions.    In  civil  cases  the  common  law  rule  applies 
with  unrestricted  force.     Young  n.  Johnson,  46  liun^ 
164.     In  the  McQuade  case,  110  N.  Y.  300,  Andrews, 
J.,  sumsup  his  elaborate  review  of  this  branch  of  law 
in  these  concise  terms:     *'  There  has  been  no  change 
in  the  fundamental  rule    that  an  accused  person 
is  entitled  to  be  tried  by  a  fair  and  impartial  jury." 
He  also  disposes  of  the  co.ntention  that  so  long  as 
the  challenging  party  has  any  peremptory  challenges 
unexhausted  he  cannot  press  his  exception  to  the 
court's  refusal  to  sustain  his  challenge  for  cause. 

Roger  Foster,  attorney  and  of  counsel,  for  respond- 
ent, on  the  question  considered  in  the  opinion, 
argued : — 

The  challenge  to  the  juror  was  properly  overruled. 
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Mr.  Taller  testified  that  he  had  formed  an  opinion 
"as  to  the  effect  of  the  elevated  railroad  upon  prop- 
erty in  narrow  streets  through  which  it  passes,"  an  1 
that  he  thought  *'  it  damages  the  property  in  narrow 
streets;"  that  this  opinion  was  not  founded  upon 
knowledge,  but  upon  what  he  had  been  told  by 
others  ;  that  he  was  capable  of  deciding  this  cas(^ 
upon  the  evidence,  and  of  giving  an  impartial  ver- 
dict independent  of  what  he  had  heard  before  tlie 
trial ;  that  he  would  *'  observe  the  rule  of  law  that 
the  burden  is  on  the  plaintiff^; "  that  he  had  formed 
no  opinion  •*  as  to  the  extent  of  the  injury  done 
the  accused  in  dollars,  in  cents,  or  to  any  extent," 
and  then  continued,  '*  I  only  know  from  what  I  have 
heard  ;  my  own  opinion — ^I  don't  know — I  believe 
— I  do  not  know "  ;  "I  believe  that  the  defendant 
is  a  wrongdoer  as  respects  this  property.  I  didn't 
know  anything  about  it."  In  other  words  he 
merely  concurred  with  the  Court  of  Appeals  in  its 
decision  in  Story's  case,  Drucker's  case,  McGeans 
case,  &c.  To  hold  him  disqualified  would  be  to  dis- 
qualify every  man  of  common  sense  and  common 
honesty  from  serving  as  a  juror  in  this  class  of  cases. 
In  Short  v.  The  People  4  Parker  s  N.  .Y.  Criminal 
Reports,  71,  109,  which  was  decided  in  1858,  long 
before  the  law  of  1872,  which  removes  certain 
grounds  of  disqualifications  of  jurors  in  criminal 
cases,  the  Monroe  general  term  said:  "It  is  im- 
portant to  understand  what  is  meant  by  an  opinion 
which  operates  thus  conclusively  to  disqualify  a 
person  as  a  ^uror.  We  say  it  is  an  opinion  which 
is  absolute,  unconditional,  definite  and  settled  ;  in 
distinction  from  one  which  is  hypothetical,  condi- 
tional, indefinite  and  uncertain.  The  mind  must 
be,  for  the  time  being,  settled  and  at  rest  upon  the 
question  of  the  prisoner's  guilt,  or  upon  the  ques- 
tion to  be  tried.  Nothing  short  of  this  will,  per  se, 
render  the  juror  incompetent  in  law  upon  a  chal- 
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lenge  for  priuciple  cause  founded  upon  an  allegation 
that  he  has  formed  an  opinion.  This  is  the  good 
sense  of  the  rule  and  according  to  the  current  au- 
thorities. Freeman  v.  The  People,  4  Den,  1  ;  Tho 
People  V.  Bodine,  1  lb.  281  ;  The  People  v.  Hone}'-- 
man,  3  lb.  121  ;  Durell  v.  Mosher,  8  Johiis,  347."  In 
that  case  the  challenged  juror  testified  on  direct  ex- 
amination: '•  I  think  I  have  an  impression  as  to  the 
defendant's  guilt  or  innocence.  I  rather  think  I  have 
formed  an  opinion  ;  I  presume  I  have  expressed  it ; 
I  think  I  retain  it.'*  On  cross-examination  :  '*  1  form- 
ed an  opinion  that  these  accounts  were  true."  On 
re-direct :  *'  I  rather  think  I  believed  the  accounts 
true  ;  it  might  or  might  not  require  evidence  to  re- 
move my  impression  of  the  defendant's  guilt."  To 
the  court :  *•  I  did  not  arrive  at  a  definite  opinion."  It 
was  held  that  the  challenge  was  properly  overruled. 
This  case  is  cited  with  approval  by  Judge  Thompson 
in  his  work  on  Trials,  where  he  says  at  §  78  :  *'  The 
opinion  concerning  the  merits  of  the  case  on  trial 
which  disqualifies  the  service-men,  must  be  a  fixed, 
settled,  absolute,  positive,  decided,  substantial,  de- 
liberate or  unconditional  opinion  " ;  citing  many 
authorities.  •  McKinney  v.  Long  Island  R.  R.,  S.  C, 
Gen.  Term,  2d  Dept.,  July  2,  1889,  6  N.  Y.  Supp.  168, 
169;  Pratt.  J:  "  The  challenge  to  the  juror  Dorrien 
was  properly  overruled.  The  juror  stated  that,  not- 
withstanding his  sympathies,  he  could  render  an 
impartial  verdict  upon  the  evidence." 

By  the  Court. — Truax,  J. — One  of  the  jurors  was 

examined  touching  his  qualifications  as  a  juror  and 

testified  in   substance,  as    follows  :    That  he  knew 

Division  street  in  the  city  of  New  York  (the  street 

on  which  the  property  was  situated)  ;    that  he  had 

formed  an  opinion  as  to  the  effect  of  the  elevated 

railroad  upon  property  in  narrow   streets  through 

which  the  railroad  passes  ;  this  opinion  was  against 

18 
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the  road  ;  that  he  thought  it  damaged  property  in 
narrow  streets  ;  that  it  would  require  evidence  to 
remove  from  his  mind  that  opinion;  that  he  came  to 
the  trial  of  this  case  with  the  opinion  in  his  mind  that 
the  property  owner  had  a  just  claim  against  the  rail- 
road, and  that  it  would  require  evidence  on  the  part  of 
the  railroad  to  remove  that  opinion  ;  that  this  opin- 
ion  was    founded   upon    information    that   he  had 
received  from  friends  of  his  who  lived  on  these  nar- 
row streets  and  from  the  fact  that  houses  have  rented 
for  very  much  less  since  the  raih'oad  than  before  ; 
that  he  had  no  personal  knowledge  of  the  facts,  but 
that  he  should  assume  if  he  had  property  there  that 
he  would  have  lost  something  ;  that  he  would  not 
care  to  live  on  a  street  where  the  railroad  passed  by 
the  house  ;  that  if  the  defendant  could  prove  to  hJm 
that  the  premises  mentioned  in  the  complaint  were 
worth  more  now  than  before  the  road  was  built  he 
would  not  give  a  verdict  against  the  road,  but  that 
unless  the  defendant  satisfied  him  that  it  had  not  in- 
jured the  property,  he  would  give  a  verdict  for  the 
plaintiff ;  that  he  came  to  the  trial  with  the  opinion 
in  his  mind  that  the  plaintiff  was  entitled  to  recover 
unless  the  defendant  produced  evidence  sufficient  to 
remove  that  opinion.     In  answer  to  certain  questions 
put  to  him  by  counsel  for  plaintiff,  he  said  that  he 
thought  that  he  would  be  capable  of  deciding  this 
case  on  the  evidence  independent  of  what  he  had 
heard  before  the  trial  and  give  an  impartial  verdict 
upon  the  evidence  ;  that  he  was  aware  that  by  the 
law  he  would  be  obliged  to  disregard  what  he  had 
heard  and  go  upon  the  evidence  ;  that  his  mind  was 
not  so  firmly  made  up  that  he  would  give  a  verdict 
contrary  to  the  evidence,  but  that  he  came  there  pre- 
judiced against  the  road  ;  that  this  prejudice  could 
be  removed  with  evidence  ;  that  he  could  free  his 
mind  from  that  prejudice  when  he  began  to  hear  the 
evidence,  and  that  he  could  observe  the  rule  of  la'w 
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that  the  burden  of  proof  is  on  the  plaintiflf ;  that  he 
had  not  formed  any  opinion  as  to  the  extent  of  the 
injury  done  measured  in  dollars  and  cents  ;  that  he 
had  often  expressed  the  opinion  that  the  defendant 
was  a  wrongdoer  as  respects  this  property,  but  that 
he  did  not  know  anything  about  it. 

The  challenge  of  the  defendant  was  overruled,  the 
juror  accepted,  and  the  defendant  duly  excepted. 

When  trial  by  jury  first  was  begun  in  England,  it 
was  the  custom  to  take  jurors  who  were  acquainted 
with  all  of  the  facts,  and  it  was  not  until  trial  by 
jury  had  obtained  for  some  length  of  time,  that  per- 
sons who  were  unacquainted  with  the  facts  were  called 
as  jurors.  They  were  not  sworn  as  witnesses,  but 
they  were  placed  on  the  jury,  and  those  other  per- 
sons who  were  unaquainted  with  the  facts,  if  any 
such  there  were  on  the  jury,  were  removed  from  it. 
After  a  while  this  method  of  trial  by  jury  went  out 
of  custom.  It  is  difficult  to  determine  when  it  was 
that  persons  who  were  totally  ignorant  of  the  facts 
of  the  case  were  first  called  to  serve  upon  the  jury. 
But  in  the  time  of  Fortescue,  says  Hall  am  in  his 
•'  Middle  Ages"  (Vol.  II.  page  379)  whose  treatise 
•*  De  Laudibu8  Legem  Anglid"  was  written  soon  after 
1450,  we  have  the  clearest  proof  that  the  mode  of 
procedure  before  jurors  by  viva  voce  evidence  was 
the  same  as  at  present.  The  following  passage  from 
Fortescue  is  then  cited  by  Hallam  :  "  Twelve  good 
and  true  men  being  sworn  in  as  in  the  manner  above 
related  legally  qualify,  that  is,  having  over  and 
besides  their  movable  possession  in  lands  sufficient 
wherewith  to  maintain  their  rank  and  station,  neither 
suspected  by  or  at  variance  with  either  of  the  parties, 
all  of  the  neighborhood,  there  shall  be  read  to  them 
in  English  by  the  court  the  record  and  nature  of  the 
plea  at  length  which  is  depending  between  the  par- 
ties and  the  issue  thereupon  shall  be  plainly  laid 
before  them  concerning  the  truth  of  which  those 
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who  are  so  sworn  are  to  certify  to  the  court,  which 
done  each  of  the  parties  by  themselves  or  their 
counsel  in  presence  of  the  court,  shall  declare  and 
lay  open  to  the  jury  all  and  singular  the  matters 
and  evidences  whereby  they  think  they  may  be  able 
to  inform  the  court  concerning  the  truth  of  the  point 
in  question,  after  which  each  of  the  parties  has  a 
liberty  to  produce  before  the  court  all  such  witnesses 
as  they  please  or  can  get  to  appear  on  their  behalf, 
who  being  charged  upon  their  oaths  shall  give  in 
evidence  all  that  they  know  touching  the  truth  of 
the  facts  concerning  which  the  parties  are  at  issue, 
and  if  necessity  so  require  the  witnesses  may  bo 
heard  and  examined  apart  till  they  shall  have 
deposed  all  that  they  have  to  give  in  evidence  so 
that  what  the  one  has  declared  shall  not  inform  or 
induce  another  witness  of  the  same  side  to  give  his 
evidence  in  the  same  words  or  to  the  very  same 
effect.  The  whole  of  the  evidence  being  gone  through 
the  jurors  shall  confer  together  at  their  pleasure  as 
they  shall  think  most  convenient,  upon  the  truth  of 
the  issue  before  them,  with  such  deliberation  and 
leisure  as  they  can  well  desire,  being  all  the  while 
in  the  keeping  of  an  officer  of  the  court  in  a  place 
assigned  them  for  that  purpose,  lest  any  one  should 
attempt  by  indirect  methods  to  influence  them  as  to 
•  their  opinion  which  they  are  to  give  into  the  court. 
Lastly,  they  are  to  return  into  court  and  certify  the 
justices  upon  the  truth  of  the  issue  so  joined,  in  the 
presence  of  the  parties,  if  they  please  to  be  present, 
particularly  the  person  who  is  plaintiff  in  the  cause. 
What  the  jurors  so  certify,  in  the  laws  of  England  is 
called  the  verdict."     Fortescue  De  Laudibus  C.  26. 

It  is  to  be  noted  that  the  procedure  on  trial  by 
jury  as  given  by  Fortescue,  is  substantially  the  same 
as  that  which  now  obtains. 

Fortescue  in  chap.  25  tells  how  a  jury  is  to  be 
impanelled  and  then  goes  on  to  say  that  "being  so 
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impanelled  and  appearing  in  court,  either  party  may 
except  against  any  particular  person ;  as  he  may  at 
all  times,  and  in  all  cases  by  alleging  that  the  person 
BO'impanelled  is  of  kin,  either  by  blood,  or  aflSnity, 
to  the  other  party  ;  or  in  some  such  particular  inter- 
est, as  he  cannot  be  deemed  as  an  indifferent  person 
to  pass  between  the  parties,  of  which  sort  of  excep- 
tions there  is  so  much  variety  as  is  impossible  to 
show  in  a  small  compass.  If  any  one  of  the  excep- 
tions be  made  to  appear  to  the  court  to  be  true  and 
reasonable,  then  he  against  whom  the  exception  is 
taken  shall  not  be  sworn,  but  his  name  shall  be  struck 
oat  of  the  panel.  In  like  manner  shall  be  done  with 
all  the  rest  of  the  panel,  until  twelve  be  sworn  so 
indifferent  as  to  the  event  of  the  cause,  that  neither 
of  the  parties  shall  have  reasonable  matter  of  chal- 
lenge against  them.'* 

Coke  says  that  the  principal  challenges  to  the 
poll  may  be  reduced  to  four  heads.  (1).  For  re- 
spect of  honor  ;  (2).  For  want  of  default;  (3).  For 
affection  or  partiality ;  (4).  For  crime  or  delict. 
That  the  causes  of  favor  are  infinite,  and  that  the 
rule  of  law  is  that  the  juror  must  stand  indifferent  as 
he  stands  unsworn.     Coke  upon  Littleton,  156b,  157b. 

In  the  case  of  McKinney  v.  The  Long  Island  Rail- 
road, 6  N.  Y.  Supplement,  168,  to  which  our  attention 
was  called  by  the  counsel  for  the  respondent,  the 
court  said  that  the  challenge  to  the  juror  was  prop- 
erly overruled ;  the  juror  stated  that  notwithstand- 
ing his  sympathies  he  could  render  an  impartial  ver- 
dict upon  the  evidence.  It  will  be  noticed  that  in 
this  case  the  juror  had  but  sympathy  for  the  plaint- 
iflT.  And  the  court  also  said  (and  to  this  the  counsel 
did  not  call  our  attention)  that  the  juror  stood  on 
the  extreme  limit  of  competency.  Now,  if  this 
juror  who  had  only  sympathy,  stood  on  the  extreme 
limit  of  competency,  it  seems  to  us  that  a  juror  who 
had  made  up  his  mind  against  the  defendant  and 
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whose  opinion  against  the  defendant  was  so  strong 
that  it  would  require  evidence  to  remove  it,  is  not 
on  the  limit  of  competency  but  is  beyond  it  and  is 
not  competent.  The  juror  did  not  stand  indifferent 
to  the  parties. 

It  was  said  by  Judge  Beabdsley  in  Freeman  v.  The 
People,  4  De7i.  35,  that  if  triers  **  find  that  bias  act- 
ually exists  in  the  mind  of  the  juror,  although  it  is 
proved  only  by  the  formation  of  a  hypothetical 
opinion,  they  may,  and  ought  to,  reject  him.  Some 
minds  are  so  constituted  that  such  an  opinion  would 
exert  a  cx)ntrolling  influence  in  the  jury  box,  while 
with  others  its  influence  would  be  neither  seen  nor 
felt  *  *  *  *  ^jjg  triers  must  find  that  the  juror 
stands  impartial  and  indifferent,  or  they  should  re- 
ject him."  See  also  Blake  v.  Millspaugh,  1  John.  316  ; 
Pringle  v.  Hulse,  1  Cow.  433  and  note  at  p.  436;  Cole- 
man v,  Hagerman,  cited  and  commented  on  in  Ex  parte 
Vermilyea,  6  Cow.  564,  and  in  the  People  v.  Mather, 
4  Wend.  243. 

We  are  of  the  opinion  that  the  judgment  and  order 
should  be  reversed  and  a  new  trial  ordered  with  costs 
to  the  appellant  to  abide  the  event. 

Fbeedman,  J.,  concurred^ 
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Appellant's  points. 


*  DORETTA  R.  MORIARTY,  by  Guabdian,  Respondent 
V.  JEREMIAH  J.  MORIARTY,  Appellant. 

AUmony  and  counsel  fees  in  acAUmB  against  the  husband  for  a  divorce  a  vinculo 
mairimonn,  rule  as  to  granting,  when  not  granted. 

Alimony  is  not  granted  as  matter  of  course  in  actions  by  tlie  wife  against 

the  tiusband  for  divorce  a  vinculo  matrimonii,  nor  are  counsel  fees. 
The  wife,  in  order  to  obtain  either  alimony  or  counsel  fees,  must  present 

a  case  to  the  court  showing  that  she  has  a  fair  prospect  of  success  in 

the  action. 
Where  the  charges  of  adultery  are  made  on  information  and  belief,  and 

the  husband  positively  denies  them,  she  does  not  present  such  a 

case. 

Before  Freedman  and  Tbuax,  JJ. 

Decided  June  27, 1890. 

Appeal  from  an  order  directing  the  payment  of 
alimony  and  counsel  fees. 

The  facts  suflSciently  appear  in  the  opinion. 

Peter  Mitchell,  attorney  and  of  counsel,  for  appel- 
lant, on  the  questions  considered  in  its  opinion, 
argued : — 

It  is  clearly  apparent  that  the  plaintiff  has  failed 
to  establish  by  legal  proof,  or  by  circumstances 
tending  to  fairly  establish  such  proof,  the  fact  of 
defendant's  adultery.  And  it  is  hardly  necessary 
to  urge  the  well  established  and  elementary  princi- 
ple that  *'  hearsay  evidence  is  no  evidence,"  and  is 
irrelevant  and  inadmissible.  Lund  v.  Tyngsborough, 
9  Cushing  Rep.  36. 
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George  F.  Martens,  attorney  and  of  counsel,  for  re- 
spondent, on  the  questions  considered  in  the  opinion, 
argued  :— 

I.  In  actions  for  divorce  the  court  has  power  to 
make   an  order  requiring  the  husband  to  pay  ali- 

*mony  and  counsel  fees,  and  the  amount  of  the  allow- 
ance is  in  the  discretion  of  the  court,  and  is  fixed 
after  a  full  consideration  of  all  the  facts  and  circum- 
stances in  the  case.  Code  Civil  Procedure,  1769  ;  De 
Llamasas  v,  De  Llamasas,  Q2  N.  Y.  618 ;  McBride  v. 
McBride,  53  Hun,  448  ;  15  Abb.  {N.  S.)  p  307  ;  Leslie 
V.Leslie,  11  lb.  (iV.  S.)  311 ;  Kennedy  v.  Kennedy,  73 
N.  Y.  373  ;  Beadleston  v.  Beadleston,  103  lb.  402  ; 
Brinkley  v.  Brinkley,  50  lb.  184  ;  Gilbert  v.  Gilbert, 
5  N.  Y.  State  Rep.  822  ;  Winton  v.  Winton,  12  Abb. 
{N.  S.)  159. 

II.  The  facts  shown  by  plaintiff  on  her  application 
for  alimony  and  counsel  fees  were  such  as  to  entitle 
her  to  the  relief  sought. 

III.  The  allowance  for  alimony  and  expenses  in 
an  action  for  divorce  is  within  the  discretion  of  the 
court  of  original  jurisdiction,  and  unless  so  gross 
and  excessive  as  to  show  an  abuse  of  judicial  dis- 
cretion, the  order  granting  it  is  not  reviewable  in 
the  Court  of  Appeals.  De  Llamasas  v.  De  Llamasas, 
62  N.  Y.  618. 

By  the  Court. — Truax,  J. — The  action  is  brought 
to  obtain  an  absolute  divorce  on  the  ground,  of  the 
adultery  of  the  defendant.  Alimony  and  counsel 
fees  will  not  be  granted  in  every  action  for  divorce 
a  vinculo  brought  by  a  wife  against  her  husband.  The 
plaintiff  is  bound,  said  the  Court  of  Appeals  in  Col- 
lins V.  Collins  71  N.  Y.  275,  to  present  a  case  to  the 
court  showing  that  she  has  a  fair  prospect  of  success 
in  the  action.  In  the  action  at  bar  no  such  case 
was  presented.  The  moving  papers  do  not  contain 
a  single  allegation  relating  to  the  adultery  of  the  de- 
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fendant  worthy  a  moment's  consideration  by  a  court 
of  justice.  There  are  many  vague  statements  in  the 
moving  papers  to  the  effect  that  plaintiff  had  learn- 
ed that  defendant  was  living  with  a  woman  who 
claimed  to  be  his  wife  ;  that  other  aflBants  had  ascer- 
tained that  defendant  was  keeping  house  with  a  wo- 
man who  was  known  in  the  house  and  who  was  re- 
puted to  be  the  wife  of  the  defendant ;  that  on  one 
occasion  one  of  the  aflSants  was  informed  by  this 
woman  that  she  had  been  living  with  defendant  for 
two  years  and  had  occupied  the  same  bed  with  him 
the  night  before,  but  we  are  not  told  from  whom 
plaintiff  obtained  this  information,  and  the  statement 
that  plaintiff  had  learned  that  defendant  was  keep- 
ing house  with  a  woman  is  not  an  allegation  that 
defendant  was  in  fact  keeping  house  with  a  woman. 
This  court  has  lately  held  in  the  case  of  Martin  v. 
Gross,  56  Super.  Ct.  512,  that  a  general  assertion  of  a 
fact  upon  information  and  belief  proves  nothing.  In 
the  case  before  us  it  does  not  even  appear  that 
plaintiff  believed  what  she  "ascertained"  or  was 
'*  informed  "  about  the  defendant,  and  the  defendant 
and  his  alleged  paramour  deny  that  they  were  living 
together  as  husband  and  wife  or  that  they  occupied 
a  bed  as  above  stated.  I  think  that  the  rule  to  be 
followed  in  cases  of  this  kind  is  well  stated  in  Monk 
V,  Monk,  7  Rob.  153  ;  that  alimony  and  counsel  fees 
will  not  be  granted  in  an  action  of  this  kind  where 
all  the  charges  of  adultery  on  the  part  of  the  husband 
are  made  on  information  and  belief,  if  the  defendant 
positively  denies  the  charges. 

Order  appealed  from  reversed  and  the  motion  for 
alimony  denied  without  costs,  with  leave  to  plaintiff 
to  renew  motion. 

Fbeedman,  J.,  concurred. 
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ELI  HYMAN,  Appellant  v.  BOSTON  CHAIR  MAN- 
UFACTURING COMPANY,  Respondent. 

Eviction  of  tenant^  what  ipUI  conatUute — Quiet  enjatfment,  covenant  for  in^Ued; 

breach  of  covenant  wha%. 

It  is  enough  to  constitute  an  eviction  of  a  tenant,  that  he  yields  posses- 
sion to  the  person  having  legal  title,  or  to  the  person  who  has  been 
adjudged  to  be  entitled  to  the  possession,  he  need  not  wait  to  be  for- 
cibly ejected. 

A  covenant  for  quiet  enjoyment  will  be  implied  in  a  verbal  lease  for  a 
definite  term. 

A  breach  of  such  covenant  occurs  where  the  lessee  is  evicted  by  one 
having  a  superior  right  to  both  him  and  his  lessor. 

Before  Tbuax  and  O'Goeman,  JJ. 

Decided  June  27,  1890. 

Appeal  from  a  judgment  dismissing  the  complaint. 

The  action  was  brought  to  recover  damages  for 
the  breach  of  a  covenant  for  quiet  and  peaceable  en- 
joyment under  a  lease. 

On  or  about  the  6th  day  of  August,  1888,  plaintiff 
entered  the  premises  mentioned  in  the  complaint 
under  a  verbal  lease  with  the  defendant,  which 
lease  was  to  expire  on  the  first  day  of  May,  1889. 
The  plaintiff  remained  in  occupation  of  the  premises 
until  about  the  9th  day  of  November,  1888.  On  that 
day  and  after  he  had  paid  the  rent  for  the  month  of 
November  he  was  served  with  a  copy  of  a  precept 
requiring  him  forthwith  to  remove  from  the  prem- 
ises mentioned  in  the  complaint.  The  summary 
proceedings  were  instituted  by  the  superior  landlord 
of  the  plaintiff  and  of  the  defendant.  Both  plaintiff 
and  defendant  were  made  parties  to  the  summary 
proceedings.  They  resulted  in  a  final  order  and 
judgment  awarding  the  possession  and  the  delivery 
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of  the  premises  to  the  superior  landlord  ;  and  there- 
upon, after  the  entry  of  the  judgment,  the  plaintiff 
surrendered  the  premises. 

Samuel  F.  Hyman,  attorney  and  of  counsel,  for  ap- 
pellant, cited  Home  Life  Ins.  Co.  v.  Sherman,  46  N. 
r.  370. 

Benjamin  E.  Hall,  attorney  and  of  counsel,  for  re- 
spondent, cited  Waldron  v.  McCarty,  3  Johns.  471  ; 
Koitz  V.  Carpenter,  6  lb.  120  ;  Kerr  v.  Shaw,  13  lb. 
236  ;  Whitbeck  v.  Cook,  15  lb.  485  ;  Mead  v.  Stack- 
pole,  40  Hun,  473  ;  Peck  v.  Knickerbocker  Ice  Co.,  18 
lb.  183. 

By  the  Coubt. — Tbuax,  J. — It  is  not  necessary,  in 
order  to  constitute  an  eviction,  that  the  tenant  be 
dispossessed  or  deprived  of  the  demised  premises 
by  process  of  law.  It  is  enough  if  the  tenant  yield 
the  possession  of  the  premises  to  the  person  having 
the  legal  title  thereto,  or  to  the  person  who  has  been 
adjudged  to  be  entitled  to  the  possession  of  the  prem- 
ises. American  &  English  Encyclopedia  of  Law,  Yol. 
VII.  p.  36,  and  cases  cited. 

The  rule  to  be  gathered  from  all  the  authorities, 
said  the  Court  of  Appeals  in  Home  Life  Insurance 
Company  v-.  Sherman,  46  N.  Y.  373,  and  which  ac- 
cords with  good  sense,  is  that  when  a  judgment  of  a 
competent  court  has  determined  that  a  tenant  shall 
deliver  possession  of  demised  premises  to  a  partic- 
ular person,  he  need  not  wait  to  be  forcibly  ejected 
but  may  acquiesce  in  the  judgment  of  the  court  and 
voluntarily  obey  its  mandate. 

It  would  be  unreasonable  to  insist  that  plaintiff 
should  have  remained  in  the  premises  until  he  had 
actually  been  dispossessed  by  a  marshal  and  his  prop- 
erty put  out  on  the  sidewalk.  There  was  a  judg- 
ment of  a  competent  court,  made  in  a  proceeding  to 


284  SMITH  t.  N.  Y.,  N.  H.  A  HARTFORD  R.  R.  CO. 

Statement  of  the  Case. 

« 

which  both  plaintiff  and  defendant  were  parties^ 
that  determined  that  the  premises  should  be  deliv- 
ered to  a  person  who  had  a  better  right  to  them  than 
either  plaintiff  or  defendant  had.  Plaintiff  obej^ed 
that  judgment,  and  by  so  doing  was  evicted  and  the 
covenant  of  quiet  enjoyment  was  broken. 

Judgment  reversed  and  a  new  trial  ordered,  with 
costs  to  the  appellant  to  abide  the  event. 

O'GoRMAN,  J.,  concurred. 


GEORGE  T.  SMITH,  Respondent  v.  THE  NEW 
YORK,  NEW  HAVEN  AND  HARTFORD  RAIL- 
ROAD COMPANY,  Appellant. 

Negligence,  damages  for  personal  injuries  sustained  therrfrom. — Conlributorif 
negligence,  exceptions  to  charges  and  refusals  to  charge  the  jury. 

The  only  exceptions  in  this  case  for  consideration  by  the  general  term 
of  the  court,  were  taken  by  the  defendant  to  the  refusal  of  the  court 
at  trial  term  to  dismiss  the  complaint  at  the  close  of  plaintiffs  case, 
and  at  the  close  of  the  whole  case,  and  to  the  charge  of  the  court 
and  the  refusals  to  charge  otherwise,  as  requested  by  the  defendant's 
counsel. 

Upon  the  question  of  the  contributory  negligence  of  the  plaintiff,  HM, 
that  the  case  was  clearly  one  for  submission  to  the  jury,  and  the  in- 
structions of  the  court  upon  this  point  carefully  guarded  every  right 
of  the  defendant. 

The  charge  of  negligence  made  against  the  defendant  presents  a  grave 
question  for  consideration,  namely,  the  right  of  the  defendant  to  keep 
and  maintain  in  its  depot  yard  a  switchstand  unused  and  useless, 
and  unlighted  at  night,  with  its  handle  projecting  and  the  rails  lead- 
ing thereto  spiked,* of  which  no  information  was  given  to  the  plaintiff, 
an  employee  of  defendant  in  said  yard,  and  against  which  plaintiff 
collided  in  the  dark,  and  was  severely  injured,  while  exerting  himself 
to  obey  the  order  of  the  defendant  to  uncouple  a  car  from  a  train  pass- 
ing through  the  yard.  The  question  of  negligence  of  the  plaintiff,  in 
keeping  and  maintaining  said  switchstand,  was  submitted  to  the  jury 
as  one  of  fact  under  all  the  circumstances,  and  the  court  refused  to 
charge  the  Jury,  as  matter  of  law,  1st.     That  defendant  had  the  rigiht 
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to  maintain  the  switchstand  in  the  position  and  condition  it  was  in  at 
the  time  of  the  accident,  2nd.  That  the  defendant  did  not  owe  to  the 
plaintiff  any  duty  to  remove  the  switchstand  in  question. 
Held,  that  these  refusals  to  charge  did  not  constitute  error,  nor  was  it 
error  on  the  part  of  the  court  to  refuse  to  dismiss  the  complaint  on 
the  several  motions  of  defendant's  counsel. 

Before  Freedman  and  Truax,  JJ. 

Decided  November  3,  1890. 

Appeal  from  judgment  entered  in  favor  of  the 
plaintiff  upon  the  verdict  of  a  jury,  and  from  order 
denying  defendant's  motion  upon  the  minutes  for 
a  new  trial. 

Page  &  Taft,  attorneys,  and  Henry  W.  Toft  of  coun- 
sel, for  appellant. 

Thomas  P.  Wickes,  for  respondent. 

By  the  Court. — Freedman,  J.  The  defendant,  by 
stipulation,  has  waived  all  exceptions  appearing  in 
the  record  except  the  exceptions  taken  to  the  re- 
fusal to  dismiss  the  complaint,  both  at  the  close  of 
plaintiffs  case  and  the  close  of  the  whole  case,  and  to 
the  charo^e  of  the  court  and  the  refusals  to  charge 
otherwise.  The  exceptions  so  remaining  raise  the 
question  whether,  under  the  circumstances  of  the 
case,  there  is  any  liability  whatever  on  the  part  of 
the  defendant. 

The  action  is  for  a  personal  injury  alleged  to  have 
been  sustained  in  consequence  of  the  negligence  of 
the  defendant.  In  every  such  case  the  plaintiff  must 
prove  that  he  was  wholly  free  from  contributory 
negligence  on  his  part  and  that  the  injury  complained 
of  was  the  result  of  defendant's  negligence  exclusive 
of  any  other  primary  cause. 

Upon  the  question  of  plaintiffs  contributory  neg- 
ligence the  case  was  clearly  one  for  the  jury  upon 
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the  evidence,  and  the  instructions  given  to  the  jury 
upon  this  point  carefully  guarded  every  right  which 
the  defendant  had.  This  branch  of  the  case  is  so  free 
from  doubt  that  discussion  in  detail  is  wholly  un- 
necessary. 

But  the  charge  of  negligence  made  against  the 
defendant  presents  a  grave  question.  At  the  time 
of  the  injury  which  occurred  at  about  a  quarter  before 
six  in  the  afternoon  of  the  20th  of  December,  1888, 
at  the  Harlem  River  freight  yard  of  the  defendant, 
the  plantitF  had  been  employed  as  a  car  coupler  and 
brakeman  in  said  yard  for  only  about  two  weeks. 
The  plaintiff  then  and  there  received  an  ordet  by 
means  of  a  signal  to  make  a  cut  (i.e.  to  uncouple  a 
car  from  other  cars)  upon  a  train  of  cars  which  was 
being  moved  in  the  yard.  The  plaintiff  was  then 
standing  upon  the  ground  and  the  cars  were  moving 
so  swiftly  that  he  was  unable  to  make  the  cut  as 
they  passed  him.  He  therefore  ran  after  them  in 
order  to  get  hold  of  a  handle  attached  to  one  of  the 
cars  and  in  this  way  to  get  up  on  the  platform  of 
the  car.  He  evidently  intended  to  do  the  uncoup- 
ling while  standing  on  the  platform  of  the  car,  since  he 
could  not  do  it  safely  from  the  ground.  It  had  be- 
come dark  and  the  plaintiff  held  a  lantern  in  his  left 
hand  out  in  front  of  him  and  about  on  a  height 
with  his  shoulder,  so  that  he  could  see  the  handle 
by  which  he  intended  to  raise  himself  up  to  the 
platform.  He  had  his  right  hand  up  ready  to  catch 
the  handle  and  just  as  he  was  in  the  act  of  grasping 
it,  he  came  into  collison  with  the  handle  of  a  switch - 
stand.  The  handle  ran  into  his  leg  and  he  was 
seriously  injured.  The  switchstand  was  not  in  use 
at  the  time,  and  useless  in  the  condition  it  was. 
The  defendant  at  the  trial  admitted  that  the  rails  to 
which  the  switch  was  attached,  were  spiked  so  that 
the  switch  could  not  be  used.  As  to  the  length  of 
time  during  which  the  switchstand  had  not  been 
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used,  the  testimony  of  witnesses  varied  from  four 
weeks  to  six  months.  The  yard  covered  many  acres 
of  ground  and  in  it  were  upwards  of  sixteen  miles 
of  railroad  tracks.  There  were  also  quite  a  num- 
ber of  switchstands  some  of  which  were  at  the  time 
in  question  lighted,  while  others  were  not.  The 
switchstand  in  controversy  was  not  lighted  and 
plaintiff  testified  that  he  did  not  know  of  its  exist- 
ence. The  trial  judge  charged,  at  defendant's  re- 
quest, that  the  defendant  did  not  owe  to  the  plaint- 
iff the  duty  to  light  the  switch  in  question  or  to 
take  him  to  the  switchstand  and  point  it  out  to  him. 
The  only  thing  then  left  upon  which  negligence 
could  be  predicated,  was  the  maintenance  of  the 
switchstand  in  the  position  it  was  at  the  time  with 
its  handle  projecting  and  the  rails  spiked,  and  the 
question  was  submitted  to  the  jury  as  one  of  fact 
under  all  the  circumstances  of  the  case.  This  dis- 
position of  the  question  was  in  accordance  with  the 
decisions  in  Plank  v,  N.  Y.  Central  &  Hudson  R.  R.  R. 
Co.,  60  N.  Y.  607,  and  Fredenburg  v.  The  Northern 
Central  Railway  Co.,  114  lb.  582.  That  being  so  the 
refusal  to  charge  that,  as  matter  of  law,  the  defend- 
ant had  the  right  to  maintain  the  switch  in  ques- 
tion in  the  position  in  which  it  was  at  the  time  of 
the  accident,  and  the  refusal  to  charge  that,  as  mat- 
ter of  law,  the  defendant  did  not  owe  to  the  plaint- 
iff any  duty  to  remove  the  switchstand  in  question, 
did  not  constitute  error.  Nor  was  it  error  to  refuse 
to  dismiss  the  complaint. 

The  exceptions  remaining  available  to  the  defendant 
under  the  stipulation  referred  to  having  been  found 
to  be  untenable,  the  judgment  and  order  should  be 
affirmed  with  costs. 

Tbuax,  J.,  concurred. 
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MARTIN    ECKHARDT,    Respondent    v.     SIMON 

EPSTEIN,  ET  AL.,  Appellants. 

Action  to  recover  the  possession  of  personal  property  pur  chased  from  the  as- 
signors of  plaintiff  vnd^  fraudulent  representations, — Referee,  his  findings 
of  fact  mtiM  be  sustained  by  the  evidence. 

The  appeal  in  this  case  turns  upon  the  question  whether  there  is  suf- 
ficient evidence  to  sustain  the  findings  of  fact  made  by  the  referee. 
Held,  that  the  record  shows  that  there  is  sufficient  evidence  to  sus- 
tain the  same.  The  evidence  was  capable  of  the  construction  which 
the  referee  placed  upon  it  and,  upon  the  whole  case,  we  cannot  say  that 
the  preponderance  of  the  evidence  is  the  other  way.  For  these  reasons 
a  reversal  cannot  be  had  on  the  sole  ground  that  we  might  have 
reached  different  conclusions  if  the  issues  had  been  submitted  to  us  as 
trial  judges  in  the  first  instance  upon  the  evidence  disclosed  by  the 
record.  The  referee  saw  the  witnesses  on  the  stand  and  was  able  to 
notice  their  manner  in  giving  their  testimony,  and  bett-er  able  to 
reach  correct  conclusions  and  construction  upon  the  same. 

Before  Fbeedman  and  Tbuax,  JJ. 

Decided  November  3,  1890. 

Appeal  from  judgment  entered  in  favor  of  the 
plaintiff  upon  the  report  of  a  referee. 

S.  F.  Kneeland  and  David  Lsventritty  for  appellants. 

Abram  Kling,  for  respondent. 

By  THE  Court. — Feeedman,  J. — This  action  was 
brought  by  the  plaintiff  as  assignee  of  Eckhardt  &  Co., 
6.  Henshaw  &  Sons,  and  Charles  F.  Phillips,  creditors 
of  the  firm  of  Simon  Epstein  &  Son,  to  recover  the 
possession  of  certain  goods  and  chattels  purchased 
from  the  assignors  by  the  firm  of  S.  Epstein  &  Son 
under  fraudulent  representations.   Prior  to  the  com- 
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mencement  of  this  action  the  purchasers,  S.  Epstein 
&  Son,  transferred  their  entire  stock  of  goods  on 
hand,  including  the  goods  in  question,  together  with 
their  book  accounts,  to  H.  B.  Claflin  &  Co.  for  an  al- 
leged consideration,  a  great  part  of  which,  as  found 
by  the  referee,  consisted  of  an  alleged  antecedent^ 
indebtedness  which  was  in  part  fictitious.  The  referee 
found,  in  substance,  that  H.  B.  Claflin  &  Co.  were 
not  innocent  bona  fide  purchasers,  but  did  obtain 
possession  of  the  goods  with  full  knowledge  of  the 
insolvency  of  S.  Epstein  &  Son  and  with  the  intent 
of  aiding  and  assisting  them  in  hindering,  delaying 
and  defrauding  their  creditors  and  plaintiffs  assignors 
in  this  action. 

The  record  discloses  no  error  in  the  admission  of 
evidence  constituting  ground  for  reversal,  and  the 
conclusions  of  law  found  by  the  referee  follow  from 
the  facts  as  found  by  him.  The  appeal,  therefore, 
turns  upon  the  question  whether  there  is  suflScient 
evidence  to  sustain  the  findings  of  fact  made  by  the 
referee.  The  record  shows  that  there  is.  The  de- 
fendants gave  no  testimony  whatever  and  rested  their 
case  upon  the  evidence  adduced  by  and  on  behalf  of 
the  plaintiff.  That  evidence  was  capable  of  the  con- 
struction which  the  referee  put  upon  it,  and,  upon 
the  whole  case,  we  cannot  say  that  the  preponderance 
of  the  evidence  is  the  other  way.  For  these  reasons 
a  reversal  cannot  be  had  on  the  sole  ground  that  we 
might  have  arrived  at  different  conclusions  if  the  is- 
sues had  been  submitted  to  us  as  trial  judges  in  the 
first  instance  upon  the  evidence  disclosed  by  the  re- 
cord. The  referee  possessed  the  advantage  of  seeing 
the  witnesses  upon  the  stand  and  noticing  the  man- 
ner in  which  they  gave  their  testimony. 

The  judgment  should  be  afSrmed  with  costs. 

Tbuax,  J.,  concurred. 

19 


290 


PATTERSON  v.  MUT.  LIFE  ASSOC'N  OF  AMERICA. 


Opinion  of  the  Court,  by  Ihoraham,  J. 


GEORGE  T.  PATTERSON,  Plaintiff  v.  THE 
MUTUAL  LIFE  ASSOCIATION  OF  AMERICA. 
Defendant. 

8ubm<88ion  of  controversy  upon  fads  agreed  on  under  chapi^  11,  tUle  2, 
artids^.  Code  CwU  Prooedure^-Juriadidion  of  cowrt. 

Where  on  the  facts  presented  the  only  Judgment  that  the  court  can  give 
that  would  be  at  law  effectual  would  be  a  judgment  for  an  injunction, 
the  court  has  no  jurisdiction  and  must  dismiss  the  proceedings  with 
costs.  So  Held,  where  the  sole  question  presented  was  whether  a 
Mutual  Life  Association  had  a  right  to  levy  a  certain  assessment, 
the  only  fact  in  relation  to  which,  which  was  stated  in  the  agreed  case, 
being  that  the  Association  claimed  the  right  to  make  the  assessment. 

Before  Fbeedman,  Tbuax  and  Ingbaham,  JJ. 

Ikcided  November  5,  1890. 

This  point  was  not  presented  or  argued  by  counsel, 
Controversy  submitted  under  section  1279  of  the 
Code.     The  facts  sufficiently  appear  in  the  opinion. 

Joseph  Kunzmann,  attorney  and  of  counsel,  for 
plaintiflF. 

Clifford  A.  H.  Bartlett,  attorney  and  of  counsel,  for 
defendant. 

By  the  Coubt. — Ingbaham,  J. — This  is  a  contro- 
versy submitted  upon  an  agreed  statement  of  facts 
for  the  purpose  of  procuring  a  judgment  as  to  the 
risrht  of  the  defendant  to  assess  the  amount  that 
they  would  be  required  to  pay  upon  the  death  of  one 
George  T.  Patterson,  a  member  of  the  association.  By 
section  1281  of  the  Code  it  is  provided,  that  if  the 
statement  of  facts  contained  in  the  case  is  not  suffi- 
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cient  to  enable  the  court  to  render  judgment,  an  order 
must  be  made  dismissing  the  submission  without 
costs  to  either  party.  This  case  comes  within  this 
provision,  and  it  is  impossible  for  the  court  on  the 
statement  of  facts  contained  in  the  case  to  render 
any  judgment  authorized  in  such  a  proceeding.  The 
question  that  the  court  is  asked  to  determine  involves 
a  construction  of  section  23  of  the  by-laws  of  the  asso- 
ciation which  is  substantially  reproduced  in  the  certi- 
ficate issued  to  its  members.  That  section  provides 
•*  that  the  relief  fund  above  $100,000,  may  be  applied 
to  the  payment  of  claims  in  excess  of  the  American 
experience  table  of  mortality." 

Both  parties  conceded  that  the  plaintiff  is  entitled 
to  recover  from  the  association  the  amount  named  in 
the  certificate,  and  the  only  point  in  controversy  is 
as  to  whether  or  not  the  association  has  the  right 
to  cause  an  assessment  to  be  levied,  upon  the  mem- 
bers of  the  association  to  pay  that  claim.  No  such 
assessment  has  yet  been  levied,  and  the  only  fact  in 
relation  to  such  assessment  that  is  stated  in  the  sub- 
mitted case,  is  that  the  association  claims  the  right 
to  make  such  an  assessment.  The  only  judgment, 
•therefore,  that  the  court  could  give  that  would  at  all 
be  effectual  would  be  an  injunction  restraining  the 
association  from  making  such  an  assessment.  In  the 
case  of  the  Cunard  Steamship  Co.  v.  Voorhis,  104 
A^.  Y.  528,  it  was  held  that  in  such  a  case  the  court 
had  no  jurisdiction  to  decide  the  controversy  or  ren- 
der judgment  on  the  merits.  Section  1279  of  the 
Code  authorizes  the  parties  to  a  question  in  difference 
which  might  be  the  subject  of  an  action  to  agree  up- 
on a  case  containing  a  statement  of  the  facts  upon 
which  the  controversy  depends  and  present  the  same  to 
the  court.  Such  a  question  must  be  one  which  might 
be  the  subject  of  anaction,andsection  1281  expressly 
prohibits  any  relief  by  injunction.  Now,  on  the  facts 
presented,  the  only  controversy  that  could  possibly 
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be  the  subject  of  an  action,  would  be  to  restrain  the 
defendant  by  injunction  from  making  the  assessment, 
and  that  section  1281  prohibits, 

I  think,  therefore,  that  this  court  has  no  jurisdic- 
tion, and  that  the  proceedings  must  be  dismissed, 
without  costs. 

Freedman  and  Truax,  JJ,,  concurred. 


CLARA  ISABELLE  CURTIS,  et  al.,  Plaiktipfs  v. 
ANN  MURPHY,  et  al.,  Defendants. 

Igectment^  action  qf,  when  it  lies — Conveyance  in  trusty  estate  €f  trustees 
and  cestui  que  trust  under  same^^Mortgage  foreclosure  action^  parties  to 
same  required  toforeelose  the  legal  estate  in  the  land. 

The  plaintiffs,  Clara  Isabelle  Curtis  and  Julia  Curtis  Munson^  are  the  daugh- 
ters of  James  L.  Curtis  and  Clarissa  E.  Curtis  (who  was  Clarissa  £.  Racey 
before  her  marriage  to  James  L.  Curtis),  and  the  plaintiff,  Edith  Hastings, 
is  the  granddaughter  of  the  said  James  L«  and  Clarissa  E.  Curtis.  Prior 
to  the  marriage  of  James  L«  and  Clarissa  E.  Curtis,  and  in  June,  1882,  they 
entered  into  an  i^reement  with  one  Eliza  Racey,  that,  after  reciting  that  a 
marriage  was  about  to  be  solemnized  between  said  James  L.  Curtis  and 
('larissa  E.  Racey,  also  stated  that  Clarissa  E.  Racey  was  entitled  to  certain 
money  and  property,  and  that  alter  said  marriage  the  said  Clarissa  E. 
Racey  should  have  power  to  dispose  of  her  property,  real  and  personal,  by 
will  or  appointment,  and  that  Eliza  Racey  should,  upon  the  written  requeat 
of  said  Clarissa  E.  Racey,  invest  the  money  of  said  Clarissa  E.  Racey  as  she 
should  direct  and  appoint,  and  should  hold  such  investments  as  the  trustee 
of  said  Clarissa  E.  Racey. 

That,  prior  to  said  agreement  and  marriage,  one  Isaac  Marquand  DImond 
was  seized  in  fee  of  the  real  estate,  the  subject  of  tliis  action,  subject  to  a 
purchase  money  mortgage  that  he  had  executed  to  one  William  Wagstaff. 
That  Dimond  conveyed  the  property  to  the  said  James  L.  Curtis,  who 
conveyed  the  same  to  one  Stllwell,  who  conveyed  the  same  to  said  Clarissa 
E.  Curtis;  and,  in  May,  1837,  the  said  James  I^and  Clarissa  £.  Curtis 
conveyed  the  said  real  estate  to  the  said  Eliza  Racey,  upon  trust,  to  receive 
the  rents  and  profits  of  the  same  and  apply  them  to  the  use  of  said  Clarissa 
E.  Curtis;  and  upon  the  further  trust  that  the  said  Eliza  Racey  should,  at 
the  decease  of  said  Clarissa  E.  Curtis,  convey  said  real  estate  to  the  children 
of  Clarissa  E.  Ciutis,  living  at  her  decease,  and  the  surviving  childien  of 
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such  of  them  as  might  then  be  dead,  in  equal  i>ortion8  per  stirpes  and 
not  per  capita.  That  said  Clarissa  E.  Curtis  died  intestate,  November  3, 
1886,  leaving  her  surviving  her  daughters  Clara  Isabelle  Curtis  and  Julia 
Curtis,  and  her  grandchildren  Edith  Hastings  and  Ernest  Hastings,  her 
only  heirs  at  law.  That  Eliza  Itacey,  the  trustee,  died  on  or  about  Decem- 
ber, 1848. 

That  Ernest  Hastings  died  October  11, 1884,  and  by  his  last  will  and  testament 
devised  all  his  property,  real  and  personal,  to  said  Edith  Hastings.  That 
one  George  H.  Hinman  was  duly  appointed  trustee  by  the  Supreme  Court, 
January  31,  1889,  in  the  place  of  said  Eliza  Racey,  deceased.  That  on  the 
7th  day  of  Jime,  1889,  said  Hinman,  as  such  trustee,  conveyed  the  said  real 
estate  to  the  plaintiffs,  Clara  Isabelle  Curtis,  Julia  Curtis  Munson,  and 
Edith  Hastings,  and  on  the  24th  of  June,  1889,  the  said  Hinman,  as  trustee, 
and  the  said  last  named  plaintiffs,  'conveyed  to  the  plaintiff,  John  Town- 
abend,  four  undivided  tenth  parts  of  said  real  estate.  That  the  mortgage 
on  the  said  real  estate  executed  by  said  Dimond  to  said  Wagstaff  became 
by  several  assignments  the  property  of  one  Geoige  Lovett,  who  foreclosed 
tbe  same  by  an  action  in  the  court  of  chancery  of  the  state  of  New  York,  in 
tbe  year  1838,  in  which  action  the  said  Isaac  M.  Dimond,  James  L.  Curtis, 
and  Clarissa  E.  Curtis,  his  wife,  and  Eliza  Racey,  were  defendants,  and 
such  proceedings  were  had  in  said  action  that  the  said  Clarissa  E.  Curtis 
and  Eliza  Racey  filed  their  joint  and  several  answers,  and  on  or  about 
April  9,  1840,  a  decree  was  entered  in  said  action  and  the  said  real  estate 
was  sold  under  the  direction  of  William  Mitchell,  and  the  said  George 
Lovett  and  one  Samuel  Cowdrey  became  the  purchasers  and  received  a 
conveyance  of  the  same  from  the  said  Mitchell,  and  said  purchasers  entered 
Into  possession  of  the  same.  The  defendants  in  this  action  claim  owner- 
ship of  the  said  real  estate  under  said  action  of  foreclosure  and  sale  from 
the  said  lK>vett  and  Cowdrey.  Plaintiffs  bring  this  action  of  ejectment  to 
recover  the  property  from  the  defendants. 

JJeldf  That  at  the  time  of  the  commencement  of  the  action  for  the  foreclosure 
of  the  mortgage,  and  of  the  entry  of  the  decree  therein,  the  whole  estate 
was  in  Mrs.  Racey  and  Mrs.  Curtis,  in  Mrs.  Racey  for  life,  and  in  Mrs. 
Curtis  in  fee  in  reversion,  who  were  parties  defendant  in  that  action;  that 
Mrs.  Racey  and  Mrs.  Curtis  were  barred  by  the  decree  in  the  foreclosure 
action,  and  the  whole  legal  estate  passed  to  the  purchasers  at  the  master*  s 
sale;  that  the  children  of  Mrs.  Curtis,  as  the  holders  of  a  mere  contingent 
right  in  equity  which  did  not  give  them  an  estate  in  the  land,  were  not 
necessary  parties  to  that  action.  This  was  the  decision  of  this  court  in 
r^^rd  to  a  part  of  this  same  property  in  the  case  of  Townshend  v.  Frommer, 
SI  N.  Y,  Superior  Court,  90,  and  its  correctness  must  be  assumed  here. 
At  the  time  of  the  alleged  execution  of  the  power  in  trust,  appearing  in  this 
action,  the  defendants  had  the  whole  legal  estate  in  the  land,  and  still  hold 
tbe  same  under  and  by  virtue  of  the  superior  and  prior  lien  given  by  the 
mortgage  and  the  foreclosure  and  sale  thereunder,  and,  therefore,  the  estate 
of  the  defendants  was  not  divested,  nor  subject  to  be  divested,  by  the  ex- 
ecution of  the  power  in  trust.    If  the  children  of  Mrs.  Curtis  have  any 
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■  right  left  which  can  be  asserted,  it  must  be  asserted  in  equity.    They  are 
in  no  position  to  maintain  an  action  in  ejectment. 

Before  Freedman  and  Truax,  JJ. 

Decided  November  3,  1890. 

Exceptions  of  the  plaintiff  ordered  to  be  heard  in 
the  first  instance  at  general  term,  a  verdict  having 
been  entered  for  defendants,  by  direction  of  the 
court. 

John  Townshend,  attorney  and  of  counsel,  for 
plaintiffs,  argued: — 

I.  In  Genet  v.  Hunt,  113  N.  Y.  158,  the  facts  were: 
C,  in  1853,  in  contemplation  of  marriage,  executed  a 
trust  deed  of  her  real  and  personal  estate  to  trustees 
to  hold  during  her  coverture  or  until  her  death  if  she 
should  not  survive  coverture  and  apply  the  rents, 
&c.,  to  her  use.  If  she  died  during  coverture  the 
trustees  were  to  convey  as  she  by  her  will  should 
direct  and  in  default  of  any  such  direction  the  trus- 
tees were  in  effect  to  convey  to  her  heirs  at  law. 
C.  married  and  died  during  coverture  leaving  two 
children,  and  by  her  will  she  gave  all  her  estate  to 
her  executors  in  trust  for  such  children.  A  question 
arose  as  to  whether  this  gift  to  her  children  violated 
the  statute  against  perpetuities,  and  in  a  suit  to 
construe  the  will  the  Court  of  Appeals  held  that 
neither  C.  alone,  nor  C.  and  her  trustee,  under  the 
marriage  settlement  could,  during  the  coverture, 
defeat  the  trust  to  her  heirs  contained  in  the  trust 
deed.  And  per  Andrews,  J.,  p.  165  :  •*  If  the  tes- 
tatrix at  her  death  was  the  absolute  owner  of  the 
estate  embraced  in  the  trusts  "  in  her  will  the  trusts 
were  valid  (p.  166).  Bat  her  will  was  merely  tin 
execution  of  the  power  of  appointment  reserved  in 
the  trust  deed  and  not  an  exercise  by  her  as  owner 

In  Townshend  v.  Frommer,  57  HupeiHor  Court  Reports  90,  the  leporten 
deemed  it  impracticable  to  report  the  points  of  counsel  because  of  their 
Tolnme  and  extent.  The  same  and  additional  points  appear  in  this  case. 
The  important  questions  involved  seem  to  demand  that  a  summary  shall  be 
given.    Beptr», 


CURTIS  V.  MURPHY,  295 


PlaintliCs'  points. 


of  the  property  of  the  jus  disponendi  incident  to  owner- 
ship, and  therefore  the  trusts  in  the  will  were  void 
(p.  168).  ••  If  Mrs.  Riggs  remained  the  absolute 
owner  of  the  property  after  the  execution  of  the  trust 
deed,  subject  only  to  the  estate  of  the  trustees  for 
her  life,  the  trust  in  the  will  would  be  valid.  The 
reversion  in  the  case  supposed  would  be  property  she 
could  grant  or  devise,  and  limit  future  estates  there- 
on in  her  discretion,  subject  only  to  the  restriction 
that  they  must  vest'in  absolute  ownership  within  two 
lives,  in  being  at  their  creation.  But  Mrs.  Riggs 
(Curtis)  was  not  the  absolute  owner  of  an  estate  in 
reversion  after  the  execution  of  the  trust  deed.  In 
form,  the  whole  estate  was  conveyed  to  the  trustees. 
Their  title,  however,  was  in  legal  effect,  limited  in 
point  of  duration  to  the  trust  term.  But  the  trust 
deed  itself  contains  a  limitation  of  the  estate  to  other 
persons  than  Mrs.  Riggs  in  the  event  of  her  death 
before  her  husband,  and  without  having  made  an 
appointment  by  will,  viz.,  to  such  person  living  at 
her  death  as  would  take  the  property  as  her  heirs 
under  the  laws  of  the  state  of  New  York,  by  descent 
as  if  it  was  wholly  real  estate  *  *  *  (p.  169).  The 
remaindermen,  in  case  the  event  happened,  upon 
which  the  remainder  was  limited,  would  take  as 
purchasers.  *  *  *  It  is  true  the  remainder  might  be 
defeated  by  either  of  the  two  events,  the  death  of 
Mrs.  Riggs  before  the  death  of  her  husband,  or  by 
her  will  made  in  execution  of  the  power  of  appoint- 
ment and  taking  effect  during  his  life,  and  it  was  in 
fact  defeated  in  the  latter  way.  But  Mrs.  Riggs  could 
not,  during  the  life  of  her  husband,  affect  the  limita- 
tion in  remainder  except  in  the  particular  way  point- 
ed out,  that  is  by  an  appointment  by  will.  She 
could  not  defeat  it  by  conveyance  inter  vivos.  The 
quality  of  absolute  property  which  enables  an  owner 
to  dispose  of  it  in  any  of  the  forms  known  to  the 
law,  did  not  attach  to  the  interest  remaining  in  Mrs. 
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Riggs  after  the  execution  of  the  trust  deed.  What 
she  did  have  was  a  reversion  depending  upon  her 
outliving  her  husband,  which  has  been  defeated  by 
her  death,  and  in  addition  a  right  to  appoint  by  will 
only  in  case  of  her  death  during  coverture."  It 
having  been  urged  that  the  Married  Woman's  Act  of 
1849  affected  the  question,  the  court  continued  (p. 
172) :  The  trust  created  by  the  deed  of  1853  was  not 
a  mere  formal  or  passive  trust.  The  title  to  the  prop- 
erty was  vested  in  the  trustees.  It  was  strictly  a 
trust  under  the  statute.  The  deed  not  only  declared 
the  interest  of  Mrs.  Riggs  in  the  trust  property,  but 
limited  thereon  future  contingent  estates  to  take 
effect  on  her  death  during  coverture  unless  defeated 
by  her  appointment  by  will.  The  trust  was  not,  we 
think,  within  the  provisions  of  the  statute  of  1849 
(The  Married  Woman's  Act).  If  a  conveyance  had 
been  made  to  her  under  that  statute  the  property 
could  not  be  held  '*  for  her  sole  and  separate  use  and 
benefit,"  because  the  contingent  estate  in  remainder 
could  not  in  that  way  be  defeated. 

II.  While  the  plaintiffs  for  the  purpose  of  the 
present  argument  concede  the  correctness  of  the 
decision,  and  every  one  of  the  propositions  laid  down 
by  the  court  in  Townshend  v.  Frommer,  (57  Superior 
Court  Reports  90),  they  respectfully  submit  that 
those  propositions  must  be  construed  in  connection 
with  the  fact  that  they  had  reference  only  to  the 
decision  in  that  case,  and  that  due  effect  must  be 
given  to  the  reservation  by  the  court  of  the  consider- 
ation of  the  plaintiff's  "  interest  of  an  other  kind," 
and  that  the  foreclosure  did  *'  not  effect  the  nature  of 
the  interest  of  the  grantors  of  the  plaintiff."  To  show 
exactly  how  the  plaintiffs  ask  to  have  the  proposition 
of  the  court  in  Townshend  r.  Frommer,  supra,  qualified 
those  propositions  are  repeated.  The  decision  of 
the  court  was  :  1st.  In  ejectment  to  entitle  the 
plaintiff  to  a  recovery,  he  must  have  the  legal  estate 


CURTIS  V.  MURPHY.  297 

PlaintiffiB*  points. 

*  , 

in  the  land.  2nd.  Plaintiff  had  not  the  legal  estate. 
And  the  reason  for  holding  that  plaintiff  had  not 
the  legal  estate,  was  that  after  the  trust  deed  the 
legal  estate  for  the  life  of  Mrs.  Curtis,  was  in  the 
trustee,  and  the  legal  estate  in  the  remainder,  was 
in  Mrs.  Curtis  for  her  life,  and  therefore  as  plaintiff 
was  grantee  of  the  children  of  Mrs.  Curtis  by  a 
grant  made  in  her  life  time,  he  took  no  legal  estate. 
The  court,  however,  was  careful  to  observe  that  its 
decision  renders  it  unnecessery  to  inquire  if  plaint- 
iff "  had  an  interest  of  another  kind,  and  then  to 
ascertain  its  characteristics."  This  is  all  that  was 
actually  decided,  but  in  addition  to  the  decision,  the 
court  did  express  its  views  to  this  effect.  (1 )  The  trust 
to  convey  was  an  express  trust  not  authorized  by 
statute.  (2)  It  created  a  power  in  trust.  (3)  The  lands 
remained  in  or  descended  to  the  persons  otherwise 
entitled  subject  to  the  execution  of  the  trust  as  a 
power.  (4)  As  the  trust  had  not  been  executed  Mrs. 
Curtis  remained  entitled  in  fee  (subject  to  the  trust 
to  convey).  (5)  That  fee  was  foreclosed  in  the  fore- 
closure suit  and  transmitted  to  the  defendants  (still 
subject  to  the  trust  to  convey).  (6)  Mrs.  Curtis'  fee 
was  subject  to  the  estate  for  life  in  the  trustee  and 
also  subject  to  the  trust  to  convey.  (7)  The  trustee 
was  a  party  to  the  foreclosure.  (8)  This,  however,  does 
not  effect  the  nature  of  the  interest  of  the  grantors 
of  the  plaintiff. 

III.  Keeping  in  view  the  decision  and  the  opinion 
in  Townshend  v.  Frommer  and  their  obligatory  effect, 
the  plaintiffs'  contentions  are  :  The  trust  deed  pur- 
ported to  create  two  trusts  (1)  for  the  life  of  Mrs. 
Curtis,  and  (2)  for  the  remainder  of  the  estate.  The 
trust  deed  created  a  valid  trust  for  the  life  of  Mrs. 
Curtis.  The  trustee  took  the  whole  legal  estate  for 
the  life  of  Mrs.  Curtis.  This  left  the  legal  estate  in 
remainder  in  Mrs.  Curtis.  This  -legal  estate  she  had 
the  right  to  dispose  of  and  her  grantee  would  have  a 
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legal  estate.  She  exercised  this  right  by  the  second 
trust  in  the  trust  deed,  the  trust  to  convey.  This 
second  trust  was  not  authorized  by  the  statute  and 
was  void  as  an  express  trust.  This  second  trust, 
although  void  as  an  express  trust,  was  valid  as  a 
power  in  trust.  This  power  in  trust  was  irrevocable. 
This  power  in  trust  is  a  power  and  a  trust.  This 
power  in  trust  vested  no  estate  in  the  trustees.  The 
land  to  which  the  trust  related  was  the  remainder 
after  the  termination  of  the  life  estate.  This  re- 
mained in  "  the  persons  otherwise  entitled."  The 
person  otherwise  entitled  was  Mrs.  Curtis.  The 
power  was  special,  in  trust,  imperative  and  enforce- 
able in  equity  for  the  benefit  of  the  children  of  Mrs. 
Curtis.  This  right  to  the  benefit  of  the  power  in 
trust  was  a  lien  or  charge  upon  the  lands  from  the 
time  the  trust  deed  took  effect,  or  was  recorded. 
This  right  was  a  right  to  the  land  as  land  and  vested 
in  the  children  from  the  time  of  the  execution  of  the 
trust  deed.  Mrs.  Curtis,  after  the  trust  deed,  held  the 
remainder,  not  as  absolute  owner,  but  subject  to 
the  execution  of  the  power  in  trust  and  the  rights  of 
her  children  to  the  benefit  thereof.  This  right  in 
her  children  could  not  be  taken  from  them  by  any 
proceeding  to  which  they  were  not  parties.  The 
foreclosure  extinguished  Mrs.  Curtis'  right  and  the 
right  of  the  trustee  for  her  life,  but  not  the  rights  of 
children  of  Mrs.  Curtis.  Her  deed  would  not  have 
affected  the  rights  of  the  children.  Upon  the  death 
of  Mrs.  Curtis  her  children's  right  to  have  a  con- 
veyance became  absolute.  The  trustee  having  died, 
a  new  trustee  was  appointed.  The  new  trustee  ex- 
ecuted the  power  and  conveyed  to  plaintiffs.  Plaint- 
iffs by  that  deed  took  as  of  the  date  of  the  execution 
of  the  trust  deed.  The  purchasers  at  the  foreclosure 
sale  took  only  the  life  estate  and  the  fee  subject  to 
the  execution  of  the  trust.  Upon  the  execution  of 
the  deed  by  the  trustee  to  plaintiffs  the  legal  estate 
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of  defendants  ceased.     The  action  is  properly  in 
ejectment. 

IV.  Mrs.  Curtis  being  the  owner  of  the  block  in  fee, 
subject  only  to  the  mortgage  by  Dimond  to  Wagstaff, 
had  an  absolute  right  to  dispose  of  the  property  sub- 
ject to  that  mortgage.  Packer  v.  Rochester  R.  R. 
Co.,  17  N.  Y.  296.  Mrs.  Curtis  exercised  that  right 
by  the  trust  deed. 

V.  The  trust  deed  created  two  trusts.  (1.)  The 
first  trust  was  to  receive  the  rents  and  profits  of  the 
lands  and  apply  them  to  the  use  of  Mrs.  Curtis  dur- 
ing her  life.  This  was  a  valid  express  trust.  1  E. 
S.,  728,  §  55,  subd.  3.  And  it  took  effect  upon  the 
delivery  of  the  deed.  1  R.  S.,  726,  §  41.  (a)  The 
trustee  took  a  legal  estate  in  the  lands  commen- 
surate with  the  trust,  i.  e.,  for  the  life  of  Mrs.  Curtis. 
**  The  rule  *  *  *  is  that  the  trustee  takes  that 
quantity  of  interest  only  which  the  purposes  of  the 
trust  require  and  the  instrument  creating  it  permits. 
The  legal  estate  is  in  the  trustee  so  long  as  the  exe- 
cution of  the  trust  requires  it  and  no  longer,  and 
then  it  vests  in  the  person  beneficially  entitled." 
Jewett,  J.,  NicoU  V.  Walworth,  4  Z>^n.  388  ;  Miller 
V.  Wright,  109  N.  Y.  194  ;  Irving  v.  Campbell,  18 
N.  Y.  St.  Rep.  975  ;  Moore  v.  Appleby,  36  Hun,  368. 
{b.)  This  left  the  residue  of  the  estate,  not  embraced 
in  the  trust,  in  the  creator  of  the  trust,  Mrs.  Curtis. 
1  R.  S.,  729,  §  62.  (c)  The  62d  section  provides 
"for  a  case  where  an  estate  for  life  is  the  subject 
of  the  trust  created  by  the  owner  of  the  fee." 
Denio,  J.,  Briggs  v.  Davis,  21  N.  Y.  577.  (d)  By  the 
creation  of  this  trust  Mrs.  Curtis  parted  with  all 
estate  in  the  land  during  the  continuance  of  the 
trust.  1  R.  S.,  729,  §  60.  (e)  But  Mrs.  Curtis 
retained  the  right  to  declare  to  whom  the  lands 
should  belong  at  the  termination  of  the  trust,  and 
to  grant  such  lands  subject  to  the  execution  of  the 
trust,  and  such  grantee  would  have  a  legal  estate 
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against  all  persons  except  the  trustee.  1  R.  S.^ 
729,  §  61.  (2.)  Mrs.  Curtis  exercised  the  right 
secured  by  the  provision  lastly  referred  to  by  declar- 
ing in  the  trust  deed,  as  a  second  trust,  that  the 
trustee  held  upon  the  further  trust  at  the  decease  of 
the  said  Clarissa  to  convey  said  lands  in  fee  simple 
to  her  children  living  at  her  decease  and  the  surviv- 
ing children  of  such  of  them  as  might  then  be  dead, 
that  is  to  say,  each  of  her  children  who  may  then  be 
living  to  have  and  take  one  share.  (3.)  This  was  a 
trust  not  enumerated  as  an  express  trust.  1  R.  S., 
728,  §  65.  (a)  It  vested  no  estate  in  the  trustee  (the 
grantee  of  the  power)  but  the  trust  was  valid  as  a 
power  in  trust.  1  R.  S.,  729,  §  58  ;  1  /fe.  738,  § 
135.  (6)  The  land  to  which  the  trust  relates  re- 
mained in  the  person  otherwise  entitled  subject  to 
the  execution  of  the  trust  as  a  power.  1  R.  S.,  729, 
§59.  (c)  The  land  to  which  the  trust  related  was 
the  remainder  subject  to  the  life  estate  in  the  trustee, 
and  the  person  otherwise  entitled  was  Mrs.  Curtis. 
{d)  But  she  held  this  remainder  subject  to  the  execu- 
tion of  the  trust,  (e)  And  the  persons  interested  in 
the  execution  of  the  power  in  trust  were  her  children. 
(/)  The  power  in  trust  was  a  special  power.  1  R.  S.^ 
732,  §  78.  (g)  And  a  special  power  in  trust.  1  R. 
S.,  734,  §  95.  (A)  Mrs.  Racey  was  as  to  this  property 
not  only  a  trustee,  but  **  the  grantee  of  a  power." 
1  R.S:,  738,  §  135.  (t)  And  as  the  execution  or  non- 
execution  of  the  power  was  not  made  expressly  to 
depend  upon  the  will  of  the  grantee,  Mrs.  Racey,  it 
was  imperative,  and  imposed  a  duty  on  such  grantee 
the  performance  of  which  might  be  compelled  in 
equity  for  the  benefit  of  the  parties  interested.  1 
R.  S.,  734,  §  96.  (;)  The  power  was  irrevocable.  1 
R.  S.,  735,  §  108.  (k)  This  power  was  recorded  May 
10,  1837.  The  power,  therefore,  became  a  lien  or 
charge  against  all  persons,  at  least,  from  the  date  o£ 
its  record.     1  R.  S.,  735,  §  107.     Blanchard  v.  Blanch- 
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ard,  4  Hun,  290.  (Z)  This  lien  or  charge  was  in  favor 
of  the  children  of  Mrs,  Curtis.  Cutting  v.  Cutting, 
86  N.  Y.  536. 

VI.  The  diflference  between  a  power  and  a  trust 
was,  and  probably  is,  that  a  power  is  optional,  and 
a  trust  is  imperative.  (1 .)  *'  The  distinction  between 
a  power  and  a  trust  is  marked  and  obvious.  Powers, 
as  Chief- Justice  Wilmot  declared  {Wilm.  23),  are 
never  imperative,  they  leave  the  act  to  be  done  at 
the  will  of  the  party  to  whom  they  are  given. 
Trusts  are  always  imperative,  and  are  obligatory 
upon  the  conscience  of  the  party  interested.  But 
sometimes  trusts  and  powers  are  blended.  A  man 
may  be  invested  with  a  trust  to  be  effected  by  the 
execution  of  a  power  given  to  him,  which  is  in  that 
case  imperative  ;  and  if  he  refuses  to  execute  it,  or 
die  without  having  executed  it,  equity,  on  the  gen- 
eral rule  that  the  trust  is  the  land,  will  carry  the  trust 
into  execution.  *  *  *  This  is  the  case  where  a 
power  is  given  by  a  will  to  trustees  to  sell  an  estate 
and  apply  the  money  upon  trusts.  The  power  is 
in  the  nature  of  a  trust.  The  legal  estate,  until  the 
execution  of  the  power,  of  course  descends  to  the 
heirs  at  law  j  *  *  *  but  equity  acting  upon 
the  trust  will  compel  the  heir  to  join  in  the  sale  for 
the  purpose  designated  by  the  testator."  Sugden  on 
Powers.,  8  ed„  p.  588,  ch.  11,  §  6,  ^  3,  (2.)  Upon  the 
same  ground  if  a  power  of  appointment  is  given  by 
will  to  a  party  to  distribute  property  among  certain 
classes  of  persons,  as  among  relatives  of  the  testator, 
the  power  is  treated  as  a  trust,  and  if  the  party  dies 
without  executing  it,  a  court  of  equity  will  distribute 
the  property  among  the  next  of  kin.  Story  Eq.  Juris., 
13ed.,§1061.  (3.)  Imperative  powers  are  trusts. 
Perry  on  TYusts,  §§  248,  473,  503.  (4.)  An  express 
trust  for  a  purpose  not  authorized  by  statute  where 
the  execution  of  the  power  is  imperative  creates  a 
trust  just  as    was  the  case  at  common  law.     *'  It 
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imposes  a  duty  or  trust  upon  the  grantee,  which  the 
grantor  had  a  right  to  create,  and  which  the  court 
is  bound  to  carry  into  effect."  Hetzel  v.  Barber,  6 
Hun,  534  ;  Cooke  v,  Piatt,  98  N.  Y.  35.  (a)  The 
person  to  execute  the  trust  is  called  the  trustee.  1 
R.  S.,  729,  §  58.  (6)  The  trust  shall  be  valid  as  a 
power  in  trust.  1  R.  S.,  729,  §  58.  (c)  Where  the 
trust  shall  be  valid  as  a  power  the  land  to  which  the 
trust  relates  shall  remain,  etc..  subject  to  the  execu- 
tion of  the  trust.  1  R.  S.,  729,  §  59.  {d)  Where 
an  absolute  power  of  disposition  not  accompanied 
by  any  trust  shall  be  given,  &c.  1  R.  S.,  732,  §  81. 
(e)  It  is  obvious  that  without  giving  any  estate  to 
the  trustee  the  trust  may  as  well  be  executed  as  a 
power.  Revisers'  Note  to  Sec.  56  of  1  R.  S.,  729. 
(/)  A  power  in  trust  is  a  trust.  **  The  word  trust  is 
used  advisedly."  Per  Van  Brunt,  J.  Read  v. 
Williams,  27  N.  Y.  St.  Rep.  505-9.  And  see  Gil- 
man  V.  Reddington,  2i  N.  Y.Q;  Chapman  v.  Nichols, 
61  How.  274.  •*  (g)  Comstock,  J. :  The  impression  has 
prevailed  that  the  provisions  of  law  have  taken  from 
owners  the  power  of  impressing  upon  their  estates 
any  limitations  having  the  general  characteristics  of  a 
trust,  except  such  as  are  enumerated"  (1  R.  S.,  728, 
§  55).  *•  That  this  impression  is  not  well  founded 
will  appear  on  a  brief  consideration  of  the  subject" 
p.  377  *  *  *  *  The  provisions  of  the  statute 
were  aimed  against  the  attempt  to  create  such  estates 
or  title,  but  not  against  the  duty  trust  or  power,  p. 
379  *  *  *  rjyy^Q  result  is  express  trusts  were  *'  con- 
fined to  the  enumerated  classes.  But  the  trust  limi- 
tation, although  not  belonging  to  that  class,  if  not 
otherwise  unlawful,  will  be  effectuated  in  a  different 
mode,"  p.  379.  *•  As  the  old  statute  of  uses,  which 
was  intended  to  abolish  passive  trusts,  left  the  widest 
field  for  the  creation  of  actual  ones,  so  our  revision 
in  abrogating  all  active  trusts,  except  the  few  partic- 
ularly specified  has    reanimated   them  under   the 
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name  of  powers  which  are  left  without  restriction." 
p.  380.  Downing  v.  Marshall,  26  N.  Y.  366.  {h) 
The  trusts  *'  are  not  authorized  *  *  *  but  are 
proper  subjects  of  a  power,  and  are  not  void  because 
the  testator  has  put  them  in  the  form  of  trusts,  but 
can  be  executed  as  powers."  Manice  v.  Manice,  43 
N.  Y.  364. 

VII.  After  the  excution  of  the  trust  deed,  and 
prior  to  the  foreclosure,  the  situation  of  the  parties 
was  as  thus :  Subject  to  the  lien  of  the  mortgage. 
The  trustee  (Mrs.  Racey)  had  an  estate  for  the  life 
of  Mrs.  Curtis.  The  remainder  in  fee  was  in  Mrs. 
Curtis.  There  was  a  power  in  trust  which  was  a 
lien  or  charge  on  the  remainder  in  favor  of  the 
children  of  Mrs.  Curtis,  the  execution  of  which 
power  they  could  enforce  in  equity.  Mrs.  Curtis* 
remainder  was  not  an  absolute  estate,  but  was  sub- 
ject to  the  power  in  trust  which  she  could  not  de- 
feat by  a  conveyance.  Genet  v.  Hunt,  113  N.  Y.  536  ; 
Clark  V.  Crego,  47  Barb.  614.  Although  the  fee  in 
Mrs.  Curtis  was  foreclosed,  and  although  the  trustee 
was  a  party  to  the  foreclosure,  the  foreclosure  did 
not  affect  the  rights  of  the  children  of  Mrs.  Curtis, 
who  were  not  parties  to  the  suit.  (1.)  The  children 
of  Mrs.  Curtis  had  the  right  to  redeem  from  the 
mortgage  in  order  to  preserve  their  rights.  Calverly 
V.  Phelp,  6  Maddox,  229  ;  Osbourn  v.  Fallows,  1  Russ. 
&  M.  741 ;  Anderson  v.  Stather,  2  Coll.  209  ;  Gra- 
ham V.  Fountain,  per  Ingraham,  J.  (2)  "  The  general 
equitable  rule  requires  that  in  an  action  affecting 
trust  property  the  cestui  que  trusty  as  well  as  the 
trustee,  is  a  necessary  party,  and  it  applies  in 
mortgage  cases  as  well  others"  (citing  inter  alia 
Williamson  v.  Field,  2  Sandf.  Ch.  533).  ''The 
owner  of  the  equity  of  redemption  in  the  mortgaged 
property  is  therefore  a  necessary  party  to  a  suit 
for  a  foreclosure  of  a  mortgage,  and  if  the  suit  pro- 
ceeds without  his  being  made  a  party,  his  title  is 
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not  affected  by  the  decree."  Landon  v,  Townshend, 
112  N.  Y.  93  ;  Moore  v.  Appleby,  108  lb.  241. 
(3).  All  persons  having  any  interest  in  the  land 
must  be  joined.  Per  Ruger,  Ch.  J. :  •*  Judge  Selden, 
writing  in  that  case  (Mills  v.  Van  Voorhees,  20  N. 
F.  412),  upon  the  effect  of  an  omission  to  make  the 
wife  of  a  mortgagor  a  party  to  a  foreclosure  suit,  says 
(p.  415),  whether  at  common  law  it  would  be  neces- 
sary to  make  her  a  party  must  depend  upon  the 
question  whether  she  has  any  interest  either  legal 
or  equitable,  complete  or  inchoate  in  the  mortgaged 
premises.  If  she  has  such  an  interest,  however  re- 
mote, then  upon  the  plainest  and  most  familiar 
principles  that  interest  cannot  be  affected  by  a  suit 
in  equity  to  which  she  is  not  a  party."  *  *  * 
Mutual  Life  Ins.  Co.  v.  Shipman,  29  N.  Y.  St  Rep. 
745.  And  see:  Lockman  v.  Reilly,  95  N.Y!  64; 
Moore  v.  Appleby,  108 /&.  241  ;  Sinclair  v.  Jackson, 
8  Cow.  543  ;  Miller  v.  Wright,  109  N.  Y.  194,  200. 
(a)  In  U.  S.  Trust  Co.  v.  Roche,  116  N.  Y.  120,  Jas. 
C.  Foster  had  neither  an  interest  in  the  land  nor 
a  vested  interest  in  the  proceeds  of  the  land.  There- 
fore he  was  not  a  necessary  party.  (4.)  The  Mas- 
ter's deed,  on  foreclosure  sale,  vests  in  the  pur- 
chaser the  same  estate  and  no  other  or  greater  than 
would  have  vested  in  the  mortgagee  if  the  equity  of 
redemption  had  been  foreclosed,  and  such  deed  shall 
be  as  valid  as  if  executed  by  the  mortgagor  and 
mortgagee,  and  shall  be  an  entire  bar  against  all  par- 
ties to  the  suit.  2  B.  S.  192,  §  158  ;  Howell  v.  Lea- 
vitt,  90  N.  Y.  238-241 .  Suppose  all  these  persons  had 
conveyed  to  the  purchaser.  The  deed  would  have 
conveyed  only  the  right  of  Mrs.  Curtis  and  of  Mrs. 
Racey.  Fleming  v.  Burnham,  100  N.Y.  8  ;  Genet  v. 
Hunt,  113  lb.  158.  (5.)  A  Court  of  Equity  upon  the 
complaint  of  Mrs.  Curtis  and  with  her  children  in 
court  as  defendants  could  not  have  divested  the 
rights  of  those  children  nor  could  their  rights  have 
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been  divested  by  legislative  act.  A  widow  in  1846 
in  contemplation  of  marriage  conveyed  her  real  and 
personal  estate  to  a  trustee  reserving  to  herself  the 
control  of  the  income  for  life  with  the  power  to  dis- 
pose of  the  property  by  will  and  the  right  to  have 
the  property  restored  to  her  if  she  survived  her  then 
intended  husband,  and  further  that  if  she  died  with- 
out a  will  the  trustee  should  pay  over  and  transfer 
the  trust  estate  to  her  legal  representatives.  The 
marriage, took  place  and  there  was  issue  of  the  mar- 
riage. After  the  passage  of  the  Married  Woman^s  Act 
of  1848,  and  in  the  lifetime  of  the  husband  and  chil- 
dren, the  wife  brought  suit  in  which  the  trustee,  the 
husband  and  the  children  were  parties  defendants, 
asking  to  have  the  trust  vacated  and  the  property 
reconveyed  to  her.  This  court  dismissed  her  com- 
plaint and  per  Sandford,  J.  (p.  413) :  **So  long  as  the 
coverture  continued  the  settlement  gave  her  no 
interest  in  the  capital  and  she  had  no  power  of 
disposal  which  could  take  effect  during  her  life  (and 
p.  417).  In  this  construction  of  the  trust  deed  the 
infant  children  of  the  plaintiff  have  a  contingent 
future  estate  which  the  court  cannot  divest,  and 
which  the  statute  of  1848  would  have  failed  to  affect 
if  it  had  attempted  it  in  terms,  and,  further,  all  the 
future  issue  of  the  marriage  will  have  similar  estates, 
which  any  decree  in  this  court  could  not  affect  or 
impair.  Watson  v.  Bonney,  2  Sand.  405.  This 
decision  was  not  cited  in  Genet  v.  Hunt,  113  N.  Y. 
158,  but  it  decided  the  same  point  in  the  same 
way.  (6.)  The  Court  of  Appeals  determined  the 
effect  of  a  Master's  deed  in  foreclosure  upon  par- 
ties not  parties  to  the  foreclosure  in  the  following 
case  :  Action  to  recover  damages  to  plaintiflTs  mill  by 
water  accumulated  in  the  race.  The  accumulation 
being  occasioned  by  defendants  having  closed  a  waste 
weir  in  the  wall  of  the  race  above  plaintiflTs  mill. 

Defendants  claimed  the  right  to  close  such  waste 
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weir  under  a  contract  to  which  plaintifTs  grantor 
was  a  party.  That  part  of  the  race  above  plaintiffs 
mill  was  constructed  in  1818.  The  race  did  not 
then  connect  with  the  main  channel  of  the  river, 
but  with  a  branch  thereof,  between  which  and 
the  main  channel  was  Mumford's  Island.  The 
Island,  the  main  channel  and  the  branch  were  all 
above  plaintiffs  mill.  Prior  to  1836  Mumford's 
Island  and  the  surrounding  channel  were  owned  by 
Mumford.  In  1836  Mumford  sold  the  Island  and 
channel  to  Griffith  &  Selye,  taking  a  mortgage  for  a 
portion  of  purchase  money.  Afterwards,  in  1836, 
said  Griffith  and  Selye  entered  into  a  contract  with 
Wareham,  Whitney  and  others,  the  owners  of  the 
land  abutting  on  said  race,  by  which  it  was  agreed 
that  said  race,  instead  of  connecting  with  the  branch 
running  round  Mumford's  Island,  should,  by  an  arti- 
ficial  cut,  be  carried  across  the  island.  Griffith  and 
Seyle  were  to  fill  up  the  bed  of  the  branch  above  the 
artificial  cut.  The  mill  owners  made  the  artificial 
cut,  but  in  the  wall  on  the  lower  side  of  the  race  was 
a  depression,  which  made  a  waste  weir.  In  1841 
Griffith  and  one  Peck  (Peck  held  Selye's  title)  com- 
menced a  suit  in  chancery,  claiming  that  by  said  con- 
tract the  mill  owners  were  bound  to  close  said  waste 
weir  by  raising  the  wall  at  the  point  of  depression » 
praying  that  said  mill  owners  might  be  decreed  to 
close  said  waste  weir.  In  August,  1842,  a  decree  was 
made,  granting  the  prayer  of  the  complainants.  The 
parties  defendant  to  that  suit  to  close  the  waste 
weir,  were  the  surviving  mill  owners,  parties  to  said 
contract  of  183C,  including  one  Achilles.  The  plaint- 
iff in  this  action  for  damages,  was  the  grantee  of 
said  Achilles.  Afterwards  Griffith  and  Peck  con- 
veyed the  premises  to  defendant  and  he  closed  the 
waste  weir.  The  mortgage  to  Mumford  was  assigned 
to  the  Mechanic's  Bank  of  New  York,  and  the  bank, 
on  March  1,  1842,  commenced  a  suit  to  foreclose 
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said  mortgage.  Neither  the  mill  owners,  parties  to 
the  contract  of  August,  1836,  nor  their  grantees  nor 
representatives  were  parties  to  that  foreclosure.  A 
decree  for  sale  was  made  in  said  suit,  and  a  sale  had. 
Under  this  sale  defendant  derived  title  to  and  on 
both  sides  of  said  race,  as  extended  under  the  con- 
tract of  1836,  and  immediately  below  and  adjoining 
said  waste  weir  so  closed.  The  closing  of  the  waste 
weir  by  defendant,  pursuant  to  said  contract  and 
said  decree,  occasioned  the  damage  to  plain tifTs  mill 
for  which  the  action-  was  brought.  Upon  the  trial 
defendant  offered  in  evidence  the  decree  in  the  suit 
to  carry  out  the  contract  of  1836.  It  was  rejected  : 
plaintiff  recovered  ;  defendant  appealed  to  the  Court 
of  Appeals,  and  that  court  held  it  ought  to  have  been 
received  ;  that  it  was  binding  on  plaintiff  and  he  had 
no  cause  of  action.  The  reasons  for  this  judgment 
were  briefly  these  :  (a)  Griffith  and  Selye  [Mrs. 
Curtis],  notwithstanding  the  mortgage,  were  the 
owners  of  the  fee.  The  mortgage  was  but  a  lien, 
(b)  Griffith  &  Selye  had  the  right  to  make  the  con- 
tract of  1836  with  Wareham  &  Whitney  [Mrs.  Curtis 
had  the  right  to  make  the  trust  deed],  and  it  was 
binding  upon  them  and  upon  all  the  parties  to  it  aiid 
their  privies,  (c)  The  decree  in  the  suit  to  carry  out 
said  contract  was  binding  upon  all  the  parties  to 
that  suit  and  their  privies,  (d)  Achilles  was  a  party 
to  said  contract  and  a  party  defendant  to  said  suit, 
and  plaintiff  as  his  grantee  was  privy  to  both,  the 
contract  and  the  suit,  (e)  The  defendant  as  deriving 
title  through  Selye  A  Peck  was  bound  by  said  con- 
tract and  decree.  (/)  Said  contract  [trust  deed]  was 
subject  to  the  mortgage,  and  if  the  mortgagee  had 
made  the  mill  owners  [the  Curtis  children]  parties 
to  the  foreclosure,  the  decree  and  sale  in  that  suit 
would  have  extinguished  all  the  rights  of  such  mill 
owners  [children]  under  said  contract  [trust  deed]. 
(g)  That  as  neither  the  mill  owners  [children]  nor 
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their  grantees  were  parties  to  the  foreclosure,  they 
were  not  bound  by  the  decree,  and  they  retained  all 
the  rights  they  acquired  under  said  contract  [trust 
deed]  and  the  decree  establishing  same.  (A)  That  a 
Master's  deed  in  foreclosure  sale  vests  in  the  pur- 
chaser a  title  not  as  of  the  time  of  the  execution  of 
the  mortgage,  but  as  of  the  time  of  the  Master's  deed. 
The  purchaser  held  imder  the  mortgagor,  (i)  That 
as  at  the  time  of  said  Master's  deed  the  title  of  the 
mortgagor  was  subject  to  said  contract  of  1836  [trust 
deed]  the  title  of  the  purchaser  was  subject  also  to 
said  contract  [trust  deed]  and  to  the  rights  of  the 
parties  thereunder  [the  children]  who  were  not 
parties  to  the  foreclosure,  (j)  If  at  the  sale  enough 
had  been  realized  to  pay  the  mortgage  the  mill 
owners  [children]  would  own  the  rights  under  the 
contract  of  1836  [trust  deed]  unencumbered.  If 
there  was  a  balance  of  the  mortgage  debt  still  unpaid 
the  mill  owners  [children]  held  subject  to  the  lien 
of  that  balance.  Packer  v.  Rochester  R.  R.  17  N.  Y. 
283-300.  Denio,  J.  :  •*  But  this  foreclosure  and  ex- 
tinguishment did  not  operate  upon  the  interest  con-^ 
veyed  by  the  mortgagors  to  Wareham  or  Whitney 
and  others  by  the  instrument  of  August  12,  1836, 
[the  trust  deed],  because  these  persons  were  not 
parties  to  the  foreclosure  suit.  If  the  money  real- 
ized on  the  sale  was  suflScient  to  pay  the  mortgaged 
debt,  Whitney  and  the  others  [said  children] ,  whom 
I  shall  for  convenience  call  the  mill  owners,  hold  an 
unencumbered  title  to  the  real  estate  thus  conveyed 
to  them.  If  there  is  a  balance  of  that  debt  still  un- 
paid, the  mill  owners  [said  children]  have  an  estate 
in  that  property  subject  to  the  lien  of  the  mortgage 
for  the  unpaid  balance,  which  estate  is  unforeclosed  " 
(p.  288).  Although  Griffith  &  Selye  [Mrs.  Curtis] 
"  could  grant  no  rights  which  would  not  be  subject  to 
the  lien  of  the  mortgage,  whatever  rights  they  [she! 
did  assume  to  grant  can  now  be  asserted,  inasmuch 
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as  the  grantees  were  not  parties  to  the  foreclosure  " 
(p.  291).  "  How,  it  may  be  said,  can  the  defendants 
claim  to  take  advantage  of  the  arrangement  which 
Peck  &  Griffith  made  with  the  mill  owners,  seeing 
that  the  equity  of  redemption,  which  was  the  only 
title  which  Peck  &  Griffith  had  when  they  made  it, 
has  been  cut  off  by  the  foreclosure  ?  This  would 
be  unanswerable  if  the  mill  owners  had  been  made 
parties,  and  had  been  foreclosed.  But  the  holder 
of  the  mortgage  by  omitting  to  claim  a  foreclosure 
against  the  mill  owners  [the  children],  has  left 
them  in  the  enjoyment  of  all  the  rights  which  they 
acquired  by  the  arrangement  with  Peck  &  Griffith  *' 
(p.  292).  Pbatt,  J.:  ••  The  question,  therefore,  be- 
comes narrowed  down  to  the  simple  point  whether 
a  purchaser  under  a  foreclosure  is  deemed  to  take 
the  title  of  the  mortgagor  as  of  the  time  of  the  ex- 
ecution of  the  mortgage,  or  as  of  the  time  of  receiv- 
ing the  deed.  In  whatever  aspect  the  question 
may  be  viewed,  I  think  it  is  clear  that  he  succeeds 
to  the  rights  of  the  owner  of  the  equity  of  redemp- 
tion, as  of  the  time  of  the  execution  and  delivery  of 
the  Master's  deed  at  least  as  against  those  who  have 
acquired  interests  intermediate  the  execution  of  the 
mortgage  and  the  foreclosure  and  sale  "  (p.  295.)  The 
judge,  in  considering  the  relative  right  of  a  mort- 
gagor and  mortgagee,  says  :  **  He  [the  mortgagor] 
may  create  terms  for  year  or  for  life  in  it,  which  will 
be  vested  as  against  the  mortgagee  until  foreclo- 
sure "  (p.  296).  And  again  :  *•  The  mortgagors  [Mrs. 
Curtis]  hold  the  title  granted  to  the  mill  owners 
[said  children]  rights.  The  mortgagee  having  a  prior 
lien,  might,  by  making  the  mill  owners  [said  chil- 
dren] parties  in  the  foreclosure  suit,  have  terminated 
their  interests,  unless  they  were  willing  to  redeem. 
But  they  chose  to  leave  their  interests  unimpaired. 
*  *  *  The  mortgage,  therefore,  stands  unfore- 
closed  as  to  the  rights  of  the  mill  owners  [said  chil- 
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dren]  but  the  interests  of  the  mortgagor  passed  to 
the  purchasers  upon  the  foreclosure,  and  ex  necessitate 
it  must  be  deemed  to  pass  as  of  the  time  when  it  was 
foreclosed ''  (p  297-8). 

VIIL  As  the  purchaser  at  the  foreclosure  sale 
acquired  the  right  and  was  substituted  to  the  place 
of  the  trustee,  Mrs.  Racey,  and  also  to  the  place  of 
Mrs.  Curtis,  he  and  those  claiming  under  him  were 
rightfully  in  possession  during  the  life  of  Mrs.  Curtis, 
and  until  the  execution  of  the  power  in  trust.  The 
purchaser  held  subject  to  the  power  in  trust.  The 
land  was  after  (the  trust  deed)  held  and  continued 
in  whosoever  hands  otherwise  entitled,  it  might  come, 
subject  to  the  execution  of  the  trust  as  a  power. 
Clark  V.  Crego,  47  Barb.  599;  51  N.  Y.  646.  There 
could,  therefore,  be  no  adverse  possession  as  against 
those  claiming  subject  to  those  rights  until  those 
rights  expired.  "  There  was  no  right  of  entry  of  the 
children  of  Mrs.  Curtis  until  (her)  death."  Fleming 
V.  Burnham,  100  N.  Y.  1-8;  Christie  v.  Gage,  71  lb. 
192.  Nor  until  the  execution  of  the  power  in  trust. 
Townshend  v.  Prommer,  57  N.  Y.  Super  Ct.  90. 
Those  under  whom  defendants  claim  entered  under 
the  foreclosure  and  have  always  claimed  and  still 
claim  under  that  title.  This  was  not  adverse  to  the 
plaintiff.  The  quality  of  the  right  acquired  by  the 
possession  of  lands  depends  upon  the  claim  accom* 
panying  it.  The  claim  accompanying  it  was  the 
foreclosure.  Jackson  v.  Johnson,  5  Caw.  92 ;  Bedell 
V.  Shaw,  59  N.  Y.  50.  One  coming  into  an  estate 
for  life  by  purchase  at  sheriffs  sale  may  not  establish 
an  adverse  possession  against  the  reversioner.  Van- 
dervoort  v.  Gould,  36  N.  Y.  639  ;  Bedell  v.  Shaw, 
supra ;  Burhans  v.  Van  Zandt,  7  Barb.  91  ;  7  N.  Y. 
523. 

IX.  Upon  the  death  of  Mrs.  Curtis  the  right  to  have 
the  power  executed  became  complete.  The  trustee 
having  died,  the  Supreme  Court  appointed  a  trustee 
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to  execute  the  trust  and  he  conveyed  to  the  children. 
This  vested  the  title  in  them  as  of  the  date  of  the 
trust  deed,  (a)  Every  grantee  under  a  power  takes  ^ 
in  judgment  of  law  under  the  instrument  creating 
the  power  and  not  under  the  deed  pursuant  to  the 
power.  Tallman  v.  Ward,  26  Wend.  13.  (6)  •'  An 
estate  cheated  by  the  execution  of  a  power  takes  ef- 
fect in  the  same  manner  as  if  it  had  been  created  by 
the  deed  which  raised  the  power."  4  Kent  Com.  337 
cited  Genet  v.  Hunt,  113  N.  Y.  170.  (c)  ••  The  effect 
declared  by  them  (§§  98,  99,  100,  107, 112, 113, 119) 
does  not  result  from  the  execution  of  the  power,  but 
alone  from  the  existence  of  the  power."  Cutting  v. 
Cutting,  86  N.  Y.  536.  Upon  the  death  of  a  trustee, 
of  an  express  trust,  the  trust  if  unexecuted  vests  in 
the  court  of  chancery  to  be  executed  by  some  person 
appointed  for  that  purpose.  1  R.  S.,  730,  §  68,  and 
see  §§  69,  70,  71.  The  foregoing  provision  applies 
to  powers  in  trust.     1  R.  S.^  734,  §  12. 

X.  The  action  is  properly  brought  as  ejectment. 
The  children  of  Mr.  Curtis,  at  the  time  of  the  fore- 
closure held  at  least  a  lien  or  charge  upon  the  land. 
1 R.  5^.,  735,  §  107.  After  the  sale  these  childrenheld 
their  lien  or  charge  subject  to  the  unpaid  amount  of 
the  mortgage.  Mr.  Curtis  and  Mrs.  Racey  had  con- 
sented in  invitum  to  the  entry  of  the  purchaser  at 
the  mortgage  sale.  But  they  could  not  consent  for 
nor  do  any  act  to  affect  the  rights  of  the  children 
(Point  Seventhly).  The  children  never  consented  to 
the  entry  by  the  purchaser.  The  entry  by  the  pur- 
chaser and  those  claiming  under  him  was  lawful 
until  the  children  took  by  the  execution  of  the  power 
but  upon  the  execution  of  the  power  the  holding  of 
the  purchaser  became  tortious.  The  point  made  by 
the  defendants  that  the  mortgage  gave  a  consent  to 
the  mortgagee  to  enter  cannot  avail.  The  pur- 
chaser did  not  enter  under  that  power,  but  under 
the  decree.     What  the  defendants  designate  as  a  con- 
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sent  to  enter,  is  the  ordinary  power  of  sale,  contained 
in  the  mortgage ;  it  is  to  enter  and  sell,  but  defend- 
^  ants'  grantors  '*  sold  and  entered."  The  mortgage 
in  Hunt  v.  Leavitt,  95  N.  Y.  617,  contained  a  like 
clause. 

XI.  The  mortgage  debt  has  been  paid  and  the 
lien  of  the  mortgage  removed.  The  sale  paid  the 
debt  pro  tanto.  For  the  deficiency  the  mortgagee 
took  a  judgment  against  Dimond  and  Talmadge.  Al- 
though this  did  not  eflfect  the  lien  of  the  mortgage,  the 
mortgage  debt  merged  in  the  judgment,  and  more 
than  twenty  years  having  elapsed  since  the  recovery 
of  that  judgment,  it  is  presumed  to  have  been  paid, 
2  R.  S.,  301,  §  47,  The  debt  being  paid,  the  lien  of 
the  mortgage  is  gone.  Kortright  v.  Cady,  21  N.  Y. 
343.  The  mortgage  is  presumed  satisfied.  2  R.  S., 
301 ,  §  48.  The  purchaser  at  the  mortgage  sale  being 
in  possession,  as  purchaser,  and  not  as  mortgagee  in 
possession,  the  lien  of  the  mortgage  was  not  kept 
alive.  It  is  a  familiar  rule  *'  that  every  person  is 
presumed  to  intend  that  which  is  the  natural  conse- 
quence of  his  actions."  Seldon,  J.,  Bush  v.  Pressor, 
UN.  Y.  358.  *•  The  law  presumes  from  the  act  an 
intent  to  bring  about  its  consequences."  Daly,  P. 
J.,  Viele  V.  Gray,  10  Abb.  5.  Lovett,  the  mortgagee, 
was  amenable  to  and  bound  by  this  rule.  Therefore, 
when  he  purchased  without  making  the  Curtis  chil- 
dren parties,  and  when  he  took  a  judgment  for  the 
deficiency,  and  when  he  bought  and  went  into  pos- 
session, it  must  be  presumed  he  intended  the  natural 
consequences  of  his  act ;  namely,  he  acquired  the 
rights  of  Mrs.  Racey  and  Mrs.  Curtis,  accepted  the 
amount  produced  by  the  sale  in  satisfaction  pro  tanto  of 
the  mortgage  debt  and  looked  to  Dimond  and  Talmadge 
for  the  deficiency.  Having  done  this,  and  had  the  bene- 
fit of  his  acts,  can  he  now  disavow  the  foreclosure  and 
all  that  was  done  under  it  and  claim  the  mortgage 
to  be  still  existing  ?    The  action  of  the  mortgagee  is 
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repugnant  to  any  claim  under  the  mortgage.  "  The 
precise  question  here  is  whether  the  plaintiffs  in 
pursuing  their  remedy  under  the  judgment  have  not 
so  treated  and  dealt  with  the  property  in  question 
as  to  preclude  themselves  from  setting  up  their  title 
or  claim  to  it  under  the  mortgage."  Butler  v.  Mil- 
ler, 1  N.  Y.  497.  And  see :  Newman  v.  Lorrimer,  19 
Iowa,  244  ;  Hendershott  v.  Ping,  24  lb.  134;  Way- 
man  V.  Cochran,  35  111,  152  ;  Priest  v.  Wheelock,  58 
lb.  114;  Harris  v.  Mills,  28  lb.  44.  The  plaintiffs 
may  use  the  statute  as  a  shield.  When  they  ask  for 
possession  they  are  met  with  the  claim  under  the 
mortgage.  The  attempt  to  use  the  mortgage  to 
their  prejudice  is  what  the  statute  meant  to  pre- 
vent. If  the  mortgagee  mistook  his  remedy,  or  slept 
upon  his  rights  till  they  became  extinct,  he  and 
those  claiming  under  him  must  accept  the  conse- 
quences. Vigilantitus  non  dormientibus  jura  subvenient. 
Lastly.  The  direction  of  a  verdict  for  defendants 
was  erroneous  ;  it  should  be  reversed  and  a  new  trial 
ordered. 


John  F.  Dillon  and  Harry  Hubbard,  attorneys  and  of 
counsel,  for  defendants,  argued  : — 

Brief  in  Townshendt?.  Frommer,  herewith  filed, 
is  made  a  part  of  this  br^f.  The  points  there  made 
are,  each  and  all  of  thenu  urged  upon  the  attention 
of  the  court,  so  far  as  tlte'f  arise  in  the  present  case 
and  are  not  concluded  in  our  favor  by  the  decision 
in  that  case.  The  decision  of  this  court  in  Town- 
shend  v.  Frommer  rested  upon  the  first  ground  of 
defence  stated  in  the  brief  in  that  case,  namely,  that 
the  children  of  Mrs.  Curtis  took  no  estate  under  the 
trust  deed  of  May  1st,  1837,  and  therefore,  the 
plain ti£f  had  no  estate  to  support  an  action  of  eject- 
ment. This  proposition  we  take  to  be  res  judicata 
and  not  open  to  controversy  in  the  present  case. 
The  court  did  not  find  it  necessary  to  consider  the 
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second  ground  of  defence  stated  in  that  brief,  namely : 
That  the  defendants  are  mortgagees  rightfully  in 
possession,  and  therefore  ejectment  will  not  lie 
against  them.  We  confidently  rely  upon  this  prop- 
osition. The  argument  and  authorities  in  support 
thereof  will  be  found  on  the  attached  brief  in  Town- 
shend  v.  Frommer,  (pp.  64-99),  to  which  we  refer  as 
part  of  this  brief.  In  addition  to  the  two  defences 
just  referred  to,  we  present  the  following  propositions 
as,  also,  conclusive  against  the  plaintiff  in  the  pres- 
ent case. 

I.  The  defendants  held  the  whole  estate  in  the 
land  at  the  time  of  the  alleged  execution  of  the 
power  in  trust,  and  still  hold  the  same,  under  and 
by  virtue  of  the  lien  of  the  mortgage,  and  the  fore- 
closure and  sale  thereunder,  which  lien  was  and  is 
prior  in  time  and  superior  to  the  lien  of  the  power  in 
trust,  and  therefore  the  estate  of  the  defendants 
was  neither  divested  nor  subject  to  be  divested  by 
any  alleged  execution  of  the  power  in  trust.  The 
mortgage  which  was  foreclosed  in  1838-1841  was 
made  June  20,  1835.  This  was  a  purchase  money 
mortgage  of  the  fee  simple,  not  of  a  life  estate,  for 
no  life  estate  had  as  yet  been, carved  out  of  the  fee. 
The  trust  deed  was  made  May  1,  1837.  The  fore- 
closure was  begun  in  1838.  The  deeds  of  the  land 
which  were  made  June  20,  1835,  to  September  28, 
1835,  conveying  the  land  to  James  L.  Curtis,  and 
then  to  his  wife,  Mrs.  Curtis,  the  grantor  in  the 
trust  deed,  were  all  made  subject  to  the  said  mort- 
gage, which  mortgage  the  respective  grantees  ex- 
pressly assumed  to  pay.  The  mortgage  was,  there- 
fore, prior  in  time  to  the  trust  deed  and  to  the  power 
in  trust  created  by  that  deed.  The  trusts  of  the 
mortgage  exhausted  the  whole  of  the  land  and  the 
estate  therein,  and  there  was  nothing  left  for  the  al- 
leged execution  of  the  power  to  act  upon.  The 
children  or  Mrs.  Curtis  did  not  have  an  estate  in  re- 
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mainder  or  any  estate  or  interest  in  the  land  what- 
ever, but  only  a  contingent  right  in  equity,  that  is, 
if  alive  at  their  mother's  death,  4;o  call  for  the  con- 
veyance of  the  estate  if  it  was  then  in  the  mother 
and  had  not  been  divested.  The  whole  estate  was 
in  Mrs.  Racey  and  in  Mrs.  Curtis,  in  Mrs.  Racey  for 
life  and  in  Mrs.  Curtis  in  fee  in  reversion.  Both 
Mrs.  Racey  and  Mrs.  Curtis  (and  her  heirs),  the 
holders  of  the  whole  legal  estate,  were  barred  by 
the  decree  in  the  foreclosure  suit.  The  legal  estate 
passed  to  the  purchasers  at  the  master's  sale,  and 
nothing  was  left  in  Mrs.  Racey  or  in  Mrs.  Curtis  or 
her  heirs  upon  which  any  alleged  execution  of  the 
power  in  trust  could  operate,  and  such  conveyance 
gave  no  estate  to  the  grantee  therein  named  ;  it  was 
simply  void.  The  children  of  Mrs.  Curtis,  as  the 
holders  of  a  merely  contingent  right  in  equity  (such 
right  not  being  an  estate  in  the  land)  were  not  neces- 
sary parties  to  the  foreclosure  suit,  as  is  shown  infra 
Point  II.  But  even  if  they  were  necessary  parties 
in  order  to  bar  an  equity  of  redemption,  nevertheless 
the  whole  legal  and  equitable  estate  passed  to  the 
purchasers  at  the  foreclosure  sale  and  by  mesne  con- 
veyances and  by  inheritance  to  the  defendants  in 
this  action.  And  these  defendants  at  the  date  of 
the  alleged  execution  of  the  power  in  trust  held,  and 
now  hold,  the  whole  legal  and  equitable  estate  under 
and  by  virtue  of  the  lien  of  the  foreclosed  mortgage, 
which  lien  was  prior  in  time  and  superior  in  law  to 
the  power  in  trust.  These  defendants,  therefore, 
have  the  legal  estate  in  the  land  and  hold  it  by  virtue 
of  a  prior  right.  If  the  children  of  Mrs.  Curtis  had 
any  right  left  after  the  foreclosure  and  sale  it  was 
only  a  right  in  equity  to  redeem. 

II.  The  children  of  Mrs.  Curtis  were  not  necessary 
parties  to  the  foreclosure  proceedings.  The  case  of 
Townshend  v.  Frommer  decided  that  the  children  of 
Mrs.  Curtis  at  the  time  of  the  foreclosure  suit  had 
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no  estate  whatever  in  the  lands  in  question,  but  only 
a  contingent  equitable  right  under  a  power  in  trust, 
to  call  for  the  execution  of  the  power,  the  contin- 
gency being  that  they  should  survive  their  mother. 
This  being  the  case  it  follows,  from  the  well-known 
rule  that  in  a  foreclosure  of  a  mortgage  it  is  neces- 
sary to  make  parties  only  those  persons  who  have 
vested  estates  or  interests  in  the  land,  that  the  chil- 
dren were  not  necessary  parties  to  the  foreclosure 
proceedings.  Mr.  Jones  states  the  rule,  as  follows  : 
**  When  there  are  estates  in  remainder  or  reversion 
after  a  life-estate,  in  the  equity  of  redemption,  it  is 
generally  suflScient  to  bring  before  the  court  the 
first  person  in  being  who  has  a  vested  estate  of  in- 
heritance, together  with  those  claiming  the  life- 
estate,  and  omitting  any  who  may  claim  a  reversion 
after  such  vested  estate.  Those  having  merely 
future  contingent  interests  are  not  necessary  parties 
if  the  person  who  has  the  first  estate  of  inheritance 
is  before  the  court.**  2  Jones  on  Mortgages^  §  1401. 
All  of  the  vested  estates  were  in  Mrs.  Racey  and 
Mrs.  Curtis.  Mrs.  Racey  had  a  life-estate,  and  Mrs. 
Curtis  the  reversion  in  fee,  which  was  the  first  and 
only  vested  estate  of  inheritance.  The  children  of 
Mrs.  Curtis  had  only  a  *•  future  contingent  inter- 
est.*' The  rule  is  also  stated  by  Chancellor  Wal- 
worth, in  Nodine  v.  Greenfield,  7  Paige,  544,  548,  as 
follows  :  *•  When  there  is  a  contest  in  Chancery  in 
relation  to  real  estate,  or  where  a  mortgagee  wishes 
to  foreclose  a  mortgage  in  a  case  where  there  are 
several  future  and  contingent  interests  in  the  equity 
of  redemption,  it  is  not  necessary  to  make  every 
person  having  or  claiming  a  future  and  contingent 
interest  in  the  premises  a  party  to  the  bill,  in  order 
to  bar  his  right  or  claim,  by  the  decree  in  the  cause  ; 
but  it  is  sufficient,  if  the  person  who  has  the  first 
vested  estate  of  inheritance,  and  all  other  persons 
having  or  claiming  prior  rights  or  interests  in  the 
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premises,  are  brought  before  the  court.  Story^s  Eq. 
PI,  140,  §  144  ;  182,  §  198  ;  1  West's  Rep.  619  ; 
See  also  to  the  same  efFect :  Reynoldson  v.  Perkins, 
Ambler,  564  ;  Per  Sir  Thomas  Plummer,  Master  of 
the  Rolls,  in  Cholmondeley  v.  Clinton,  2  Jac.  &  W. 
1,  133  ;  Calvert  on  Parties,  182.  Some  of  the  above 
authorities  state  and  illustrate  the  rule  that  even 
the  holder  of  a  contingent  estate  is  not  a  necessary 
party  to  a  foreclosure  of  a  mortgage  :  a  fortiori,  the 
holder  merely  of  a  future  contingent  equitable  inter- 
est, not  amounting  to  an  estate,  is  not  a  necessary 
party.  It  is  unnecessary  to  multiply  citations  in  sup- 
port of  this  well-known  rule.  The  Court  of  Appeals 
has  recently  decided  this  very  point  in  a  case  which 
is  on  all  fours  with  the  present  one,  so  far  as  this 
principle  is  concerned.  The  case  is  United  States 
Trust  Company  v.  Roche,  116  iV^  Y.  120.  James  A. 
Foster,  in  contemplation  of  marriage,  conveyed  cer- 
tain real  estate  to  a  trustee,  upon  trust,  to  receive 
the  rents  and  profits  during  the  life  of  his  prospective 
wife,  and  after  her  decease,  and  in  case  there  should 
be  any  issue  of  such  marriage  living  at  her  decease, 
then,  upon  trust,  to  sell  the  said  real  estate  and 
divide  the  proceeds  among  such  issue.  This  last 
provision  created  a  power  in  trust,  like  the  power  in 
trust  in  the  present  case.  The  marriage  took  place 
as  contemplated.  During  the  management  of  the 
property  by  the  trustee,  the  taxes  and  water  rates 
fell  in  arrears,  for  which  the  property  was  about  to 
be  sold.  Thereupon  the  said  James  A.  Foster  and 
his  said  wife  petitioned  the  Supreme  Court  for  leave 
to  make  a  mortgage  of  said  real  estate,  in  order  to 
raise  money  to  pay  these  taxes  and  water  rates.  A 
guardian  ad  litem  was  appointed  for  the  children  of 
the  marriage  then  living,  who  were  at  the  time  mi- 
nors. The  court  granted  leave  to  make  the  proposed 
mortgage,  which  was  accordingly  made.  After  de- 
fault had  been  made  in  the  payment  of  the  mortgage 
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money,  this  suit  was  brought  to  foreclose  the  mort- 
gage. Two  defenses  were  set  up  :  (1)  That  the 
mortgage  was  void  ;  (2)  that  James  C.  Poster  (a  child 
of  the  marriage,  of  full  age  and  then  living)  was  a 
necessary  party  to  the  foreclosure  suit.  The  case 
was  tried  at  special  term,  the  defenses  both  overruled, 
and  a  foreclosure  decreed.  The  general  term 
reversed  the  decision  of  the  special  term,  with  direc- 
tions to  dismiss  the  complaint,  holding  both  that  the 
mortgage  was  void,  and  that  James  C.  Foster  was  a 
necessary  party.  But  the  Court  of  Appeals  reversed 
the  decision  of  the  general  term,  and  affirmed  that 
of  the  special  term.  As  to  whether  James  C.  Foster 
was  a  necessary  party,  the  Court  of  Appeals  (Fol- 
LETT,  Ch.  J.)  says  (p.  130):  "No  legal  estate  in 
remainder,  vested  or  contingent,  was  created  by  the 
trust  deed,  but  the  entire  legal  estate  was  vested  in 
the  trustee,  where  it  now  remains,  and  James  C. 
Foster  has  no  legal  estate  of  any  kind  to  protect. 
It  has  been  several  times  held  that  when  specific 
realty,  which  is  subject  to  a  mortgage,  is  devised  or 
conveyed  to  a  trustee  to  be  converted  into  money  at 
a  future  day  and  divided  between  specific  persons, 
that  they  have  a  vested  equitable  interest  in  the  sub- 
ject of  the  trust,  and  are  necessary  parties  to  an  ac- 
tion for  the  foreclosure  of  the  mortgage  (Calverley 
V.  Phelp,  6  Mad.  229  ;  Osbourn  t?.  Fallows,  1  Russ. 
dk  M.  741  ;  Anderson  v.  Stather,  2  CoU.  209).  For 
a  stronger  reason,  a  person  having  such  a  vested  equi- 
table interest  in  the  avails  of  realty,  when  it  shall  be 
converted  into  personalty,  is  a  necessary  party  to  a 
suit  for  the  foreclosure  of  a  mortgage  executed  by 
the  trustee.  But  James  C.  Foster  has  not  a  vested 
interest  in  the  subject  of  the  trust,  nor  in  its  avails. 
His  interest  is  contingent  upon  his  surviving  his 
mother.  Not  having  a  vested  legal  estate  in  or  lien 
upon  the  mortgaged  premises,  nor  a  vested  interest 
in  the  avails  of  them  when  converted  into  money, 
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he  is  not  a  necessary  party  to  this  action/*  This 
decision  is  conclusive  against  the  proposition  of  the 
plaintiffs,  which  is  at  the  bottom  of  this  whole  litiga- 
tion, namely,  the  proposition  that  the  children  of 
Mrs.  Curtis,  who  had  at  the  time  of  the  foreclosure 
proceedings  only  a  future  contingent  equitable  right, 
were  necessary  parties  to  those  proceedings, — a 
proposition  wholly  unfounded  in  law  or  in  the  reason 
of  the  thing. 

III.  This  action  is  barred  by  the  statute  of  limita- 
tions. (The  argument  under  this  point  is  omitted 
because  it  does  not  appear  to  have  been  considered 
in  the  decision  of  the  court). 

IV.  The  plaintiffs  cannot  maintain  this  action, 
because  their  deeds  are  void  under  the  statutes,  on 
the  ground  that  the  lands  were  at  the  time  of  the 
delivery  of  such  deeds  held  adversely.  The  statutes 
are  as  follows  :  "  All  grants  of  land  shall  be  abso- 
lutely void,  if  at  the  time  of  the  delivery  thereof 
such  land  shall  be  in  the  actual  possession  of  a  per- 
son claiming  under  a  title  adverse  to  that  of  the 
grantor."  1  Edm.  Stat.  690,  §  147  ;  Hev  Stat.  7  ed. 
p.  2196,  §  147.  "  Such  an  action  may  be  maintained 
by  a  grantee,  his  heir  or  devisee,  in  the  name  of  the 
grantor,  or  his  heir,  where  the  conveyance,  under 
which  he  claims,  is  void,  because  the  property  con- 
veyed was  held  adversely  to  the  grantor."  Code,  § 
1501.  It  is  shown  that  in  the  brief  in  Townshend  v. 
Frommer,  p.  101,  that  the  deeds  from  the  children  of 
Mrs.  Curtis  to  John  Townshend,  made  in  November, 
1885  were  void  under  the  statute  just  quoted.  We 
proceed  now  to  show  that  (1)  the  alleged  convey- 
ances by  way  of  alleged  execution  of  the  power  in 
trust,  and  (2)  the  alleged  conveyance  by  the  children 
of  Mrs.  Curtis  afterwards  made  to  John  Townshend 
were  also  "  absolutely  void."  It  is  admitted  that- at 
the  respective  times  of  the  alleged  conveyances  just 
mentioned  the  defendants  were  in  the  actual  posses- 
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sion  of  the  locus  in  quo,  claiming  an  absolute  title 
thereto.  Upon  these  facts  it  is  clear  that  these  al- 
leged conveyances  are  absolutely  void  under  the 
statute.  This  is  true  in  reference  both  (1)  to  the  al- 
leged conveyance  by  way  of  alleged  execution  of  the 
power  in  trust  to  the  Curtis  children,  and  (2)  the  al- 
leged conveyances  by  the  Curtis  children  to  John 
Townshend.  Plaintiffs  may  attempt  to  show  that  the 
statutes  above  quoted  do  not  apply  to  the  alleged 
conveyances  by  way  of  execution  of  a  power  in  trust. 
But  any  such  suggestion  is  put  at  rest  both  by  the 
positive  language  of  the  statute  already  quoted,  and 
by  the  following  statute,  which  expressly  provides 
that  any  conveyance  in  execution  of  a  power  must, 
like  any  other  conveyance,  **  be  sufficient  in  law  to 
pass  an  estate."  The  statute  is  as  follows :  "  No 
power  can  be  executed  except  by  some  instrument 
in  writing,  which  would  be  sufficient  in  law  to  pass 
the  estate  or  interest  intended  to  pass  under  the 
power,  if  the  person  executing  the  power  were  the 
actual  owner."  Rev.  Stat.  7  ed.  p.  2192,  §  113.  **  If 
the  person  executing  the  power  "  in  the  present  case 
had  been  "  the  actual  owner,"  the  deed  would  have 
been  "  absolutely  void  "  under  the  statute  first  above 
quoted.  The  statute  last  quoted  makes  a  deed  in 
execution  of  a  power,  in  such  a  case,  equally  void. 

V.  The  exception  of  the  plaintiffs  should  be  over- 
ruled, their  motion  for  a  new  trial  denied,  and  an 
order  made  that  the  defendants  recover  judgment  on 
the  verdict  herein,  with  the  costs  of  this  action  and 
of  this  application. 

By  the  Court. — Freedman,  J. — This  is  an  action  of 
ejectment.  At  the  trial  the  court  directed  a  verdict 
for  the  defendants  and  ordered  plaintiff'  exceptions 
to  be  heard  in  the  first  instance  at  general  term. 

In  the  case  of  Townshend  v.  Frommer,  57  N.  Y. 
Superior  Ct.  90,  in  which  with  an  exception  to  which 
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reference  will  be  shortly  made,  the  facts  were  al- 
most identical,  it  was  held  by  the  general  term  of 
this  court  that  the  children  of  Mrs.  Curtis,  at  the 
time  of  the  foreclosure  suit,  had  no  estate  whatever 
in  the  lands  in  question,  but  only  a  contingent 
equitable  right  under  a  power  in  trust  to  call  for  the 
execution  of  the  power,  (the  contingency  being  that 
they  should  survive  their  mother,)  and  that  conse- 
quently they  were  not  necessary  parties  to  the  fore- 
closure suit. 

In  that  case  there  was  no  evidence  of  any  execu- 
tion of  the  power  in  trust.  The  plaintiff  in  that  case 
proceeded  upon  the  theory,  that  the  children  of  Mrs. 
Curtis  took  an  estate  in  remainder  by  the  trust  deed, 
and  this  theory  was  pronounced  untenable. 

In  the  case  at  bar  the  plaintiffs  come  with  con- 
veyances by  way  of  an  alleged  execution  of  the  power 
in  trust,  and  upon  them  they  ask  this  court  to  ad- 
judge that  such  alleged  execution  of  the  power  gives 
them  an  estate  by  virtue  of  which  they  can  maintain 
this  action  of  ejectment.  This  seems  to  be  the  only 
new  element  in  the  present  case  that  was  not  in  the 
case  of  Townshend  v.  Frommer. 

But  I  do  not  see  how  this  new  element  can  work 
the  result  claimed.  The  decision  in  the  case  last 
referred  to  established  that,  at  the  time  of  the  com- 
mencement of  the  foreclosure  suit  and  the  entry  of 
the  decree  therein,  the  whole  estate  was  in  Mrs. 
Eacey  and  in  Mrs.  Curtis,  in  Mrs.  Racey  for  life  and  in 
Mrs.  Curtis  in  fee  in  reversion  ;  that  Mrs.  Racey  and 
Mrs.  Curtis  and  the  heirs  of  Mrs.  Curtis  were  barred 
by  the  decree  in  the  foreclosure  suit ;  that  the  whole 
legal  estate  passed  to  the  purchasers  at  the  Master's 
sale  ;  and  that  for  these  reasons  the  children  of  Mrs. 
Curtis,  as  the  holders  of  a  merely  contingent  right  in 
equity  which  did  not  give  them  an  estate  in  the  land, 
were  not  necessary  parties.  If  that  decision  is  correct, 
and  its  correctness  must  be  assumed  here,  it  follows 
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that,  at  the  time  of  the  alleged  execution  of  the  power 
in  trust,  the  defendants  held  the  whole  legal  estate  in 
the  land,  and  still  hold  the  same,  under  and  by  vir- 
tue of  the  superior  and  prior  lien  given  by  the  mort- 
gage and  the  foreclosure  and  sale  thereunder,  and 
that,  therefore,  the  estate  of  the  defendants  was 
neither  divested  nor  subject  to  be  divested,  by  any 
alleged  execution  of  the  power  in  trust.  If  the  chil- 
dren of  Mrs.  Curtis  have  any  right  left  which  can  be 
asserted,  it  must  be  asserted  in  equity.  They  are  in 
no  position  to  maintain  ejectment. 

The  exceptions  of  the  plaintiffs  should  be  over- 
ruled and  their  motion  for  a  new  trial  denied,  and 
judgment  should  be  given  for  the  defendants  on  the 
verdict,  with  costs. 

Truix,  J.,  concurred. 


THOMAS  HOG  AN,  AS  Administrator,  &o..  Respond- 
ent V.  THE  CENTRAL  PARK,  NORTH  AND  EAST 
RIVER  RAILROAD  COMPANY,  Appellant, 

Negligence  and  contributory  negligence. 

m 

This  action  was  brought  by  plaintiff  to  recover  damages  by  reason  of  the 
death  of  his  infant  son  under  the  following  circumstances.  On  the  eyen- 
ing  of  the  18th  of  August,  1887,  young  Hogan  was  riding  on  the  rear  plat- 
form of  a  car  of  the  defendant.  The  car  had  no  conductor.  The  car  was 
going  westerly  from  Second  to  Third  avenue.  The  deceased  was  on  the 
southerly  side  of  the  platform,  nearest  lo  the  track  for  cars  running  in  the 
opposite  direction.  Another  boy,  named  Rlbarvarro,  was  also  on  the  rear 
platform,  on  the  northerly  side.  The  driver  of  this  car,  without  stopping 
the  same,  tied  up  his  reins  and  passed  swiftly  towards  the  rear  of  the  car, 
with  something  in  his  hand  and  his  arm  uplifted  in  the  act  of  striking. 
The  deceased  jumped  from  the  car  and,  in  doing  so,  another  car  of  the  de- 
fendant coming  in  an  opposite  direction  ran  over  him,  inflicting  injuries 
upon  him  from  which  he  died.  It  was  shown  that  the  car  that  inflicted 
the  injuries  was  being  driven  at  a  raptd  gait,  faster  than  the  ordinary  gait 
of  streetcars. 
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Held,  that  npon  the  evidence  given  the  jary  could  Jlnd  that  defendant's 
driver,  in  attempting  to  put  the  intestate  off  the  car  as  a  trespasser,  acted 
In  such  way  as  to  cause  him  to  believe  that  bodily  punishment  was  about 
to  be  inflicted  upon  him,  although  he  offered  no  resistance,  and  that,  con- 
sequently, within  the  rule  laid  down  in  the  case  of  McCann  v.  Sixth  Ave- 
nue R.  R.  Co.,  117  dr.  F.  505,  it  was  not  contributory  negligence  on  the 
part  of  the  boy  to  jump  off  on  the  wrong  side  of  the  car  on  which  he  was 
stealing  a  ride  and  in  front  of  the  horses  of  another  car  moving  rapidly  in 
the  opposite  direction.  The  defendant's  liability  rests  upon  the  rude, 
threatening  and  111  timed  act  of  its  agent  who  was  atcemj^ting  to  put  the 
trespasser  off  the  car.  This  point  was  fairly  submitted  to  the  jury,  and 
they  were  instructed  to  find  for  the  defendant  if  they  concluded  that  the 
acts  and  attempts  of  the  driver  to  induce  the  intestate  to  leave  the  car  in- 
volved no  menace  of  bodily  harm.  The  jury  having  determined  the  fact 
favorably  to  the  plaintiff  their  verdict  cannot  be  disturbed. 

This  case  seems  to  be  fully  controlled  by  the  decision  of  the  court  In  the  case 
of  McCann  v.  Sixth  A  v.  R.  R.  Co.,  and  in  view  of  that  decision  none  of  the 
rulings  of  the  learned  Judge  who  presided  at  the  trial  can  be  held  errone- 
ous. 

Before  Fbeedman  and  TiEtUAx,  JJ. 

Decided  Navtmber  8,  1890. 

Appeal  from  judgment  entered  in  favor  of  the 
plaintiff  upon  the  verdict  of  a  jury,  and  from  order 
denying  defendant's  motion  upon  the  minutes  for  a 
new  trial. 

VanderpoeU  Cuming  (k  Goodtoin,  for  appellant. 
Hays  db  Greenbaum^  for  respondent. 

By  the  Court. — Freedman,  J. — The  action  wag 
brought  by  the  plaintiff  as  administrator  of  his  infant 
son  John  Joseph  Hogan,  deceased,  for  damages  by 
reason  of  the  death  of  the  said  John  Joseph  Hogan 
occasioned  by  the  alleged  negligent  and  wrongful 
acts  of  the  defendant.  At  the  trial  evidence  was 
given  upon  which,  if  credited,  the  jury  could  find 
that  defendant's  driver,  in  attempting  to  put  the 
intestate  off  the  car  as  a  trespasser  acted  in  such  a 
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way  as  to  cause  the  intestate  to  believe  that  bodily 
punishment  was  about  to  be  inflicted  upon  him  al- 
though he  offered  no  resistance,  and  that  conse- 
quently within  the  rule  laid  down  in  McCann  v.  Sixth 
Av.  R.  R.  Co.,  117  iV.  Y.  505,  it  was  not  contributory 
negligence  on  the  part  of  the  intestate  to  jump  oflf 
on  the  wrong  side  of  the  car  on  which  he  was  steal- 
ing a  ride,  and  to  jump  in  front  of  the  horses  of  a 
car  coming  in  the  opposite  direction  upon  an  adjoin- 
ing track.  In  such  a  case  the  defendant's  liability 
rests  upon  the  rude  and  ill-timed  act  of  the  agent 
who  attempts  to  put  the  trespasser  off.  This  point 
was  fairly  submitted  to  the  jury  and  they  were  in- 
structed to  find  for  the  defendant  in  case  they  should 
come  to  the  conclusion  that  the  attempt  of  defend- 
ant's driver  to  induce  the  intestate  to  leave  the  car, 
involved  no  menace  of  bodily  harm.  Upon  testi- 
mony which  was  conflicting,  the  jury  determined  the 
fact  in  favor  of  the  plaintiff,  and  their  verdict  in  this 
respect  cannot  be  disturbed.  The  case  seems  to  be 
fully  controlled  by  the  decision  in  McCann  v.  Sixth 
Ave.  R.  R.  Co.  It  is  even  a  stronger  case  for  the 
plaintiff,  for  while  in  the  McCann  ease  the  car  from 
which  the  plaintiff  was  caused  to  jump,  was  standing 
still,  the  proof  in  this  case  is  that  the  car  from  which 
the  intestate  was  caused  to  jump,  was  kept  moving. 
In  view  of  that  decision  none  of  the  rulings  of  the 
learned  judge  who  presided  at  the  trial,  can  be  held 
to  have  been  erroneous.  The  substance  of  the  7th 
request  had  already  been  charged,  and  consequently 
the  refusal  to  charge  otherwise  than  already  charged, 
constituted  no  error. 

The  judgment  and  order  should  be  affirmed,  with 
costs. 

Truax,  J.,  concurred. 
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GEORGE  PETSER,  Respondent  v.  JOHN  C.  McCAR- 

THY,  ET  AL.,  Appellants. 

Acccrd  and  saUrfaeUon  by  the  voluntary  act  qf  a  party  ii^ured  to  one  or 

more  Joint  tortfea8or$^  U  a  dUeharge  qfalL 

Plaintiff  bought  certain  property  from  one  Dnntze.  At  the  time  Duntze 
owed  one  Wagner,  and  the  firm  of  Austin,  Nichols  &  Ca,  the  substituted 
defendants  herein.  Plaintiff  knew  of  the  indebtedness  to  Wagner,  but  was 
Ignorant  of  the  fact  that  Duntze  owed  Austin,  Nichols  A  Co.,  and  to  pro- 
tect himself  against  the  claim  of  Wagner  procured  the  signature  of  Wagner 
to  the  bill  of  sale  with  Duntze.  This  bill  of  sale  contained  a  statement 
that  the  property  waa  free  from  all  claitwi,  etc.  Afterwards  Duntze  con- 
fessed judgment  to  Austin,  Nichols  A  Co.,  and  execution  issued  thereon, 
and  the  sheriff  levied  on  the  property  sold  by  Duntze  to  plaintiff,  who  paid 
the  sheriff  under  protest  $470.03.  Afterwards  plaintiff  obtained  from 
Wagner  the  sum  of  $475,00,  and  gave  a  document  In  which  he  acknowl- 
edged the  receipt  of  the  said  sum  and  stated  that  it  was  in  full  for  all 
claims  and  demand  against  the  said  Wagner.  It  appeared  that  plaintiff 
had  no  other  claim  against  Wagner  except  that  growing  out  of  the  sale  of 
the  property  by  Duntze  and  Wagner  to  him,  b!it  plaintiff  sought  to  estab- 
lish on  the  trial  that  he  borrowed  this  $475,  from  Wagner. 

Heldj  The  case  presents  this  state  of  facts:  Plaintiff  makes  a  claim  for  the 
same  cause  of  action  against  two  parties.  One  of  these  parties  pays  the 
claim  and  afterwards  plaintiff  brings  an  action  against  the  other  party. 
We  are  of  the  opinion  he  cannot  maintain  such  an  action.  The  payment 
by  Wagner  acted  as  an  equitable  acsignment  by  the  plaintiff  of  any  cause 
of  action  he  had  against  the  sheriff  for  seizing  and  injuring  his  property, 
and  it  was  error  for  the  trial  judge  to  charge  the  jury  as  stated  in  the  case. 
If  the  $475  was  a  loan  by  Wagner,  as  claimed  by  plaintiff.  It  would  not 
act  as  an  equitable  assignment,  but  that  question  of  loan  or  equitable  assign- 
ment should  have  been  submitted  to  the  jury.  The  charge  to  the  jury  was, 
in  effect,  a  direction  to  find  for  plaintiff  on  that  point,  and  the  defendants 
having  excepted,  it  was  not  necessary  for  the  defendants  to  go  to  the  jury 
on  that  point 

Before  Fbeedman  and  Tbuax,  JJ. 

Dedded  November  8, 1890. 

Appeal  from  a  judgment  entered  on  the  verdict  of 


326  PEYSER  V.  McCarthy, 

Appellants'  polntB. 

a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial. 

Henry  D.  Hotchkiss,  attorney  and  of  counsel,  for  ap- 
pellants argued : — 

I.  The  payment  by  Mrs.  Wagner  and  the  plaintiflTs 
release  of  all  claims  against  her,  are  a  bar  to  a  re- 
covery in  this  action.  (1.)  Because  it  is  satisfaction 
for  the  injury  done  to  him.  The  principal  which  we 
rely  on  is  the  familiar  one,  that  for  one  injury,  what- 
ever may  be  the  number  of  separate  actions  main- 
tainable, there  can  be  but  one  satisfaction.  The  rule 
is  most  frequently  applied  in  actions  against  wrong- 
doers, where  satisfaction  by  one,  takes  away  all  of 
plaintiffs  right  of  action,  by  leaving  nothing  for  him 
to  sue  for.  Yet  there  is  no  pri^dty  between  the 
wrongdoers.  **  There  is,  then,  but  a  single  injury  ; 
and  if  the  plaintiff  could  have  maintained  a  joint  ac- 
tion, it  would  be  unjust  that  he  should  have  a  double 
satisfaction."  Thomas  v.  Rumsey,  6  Johns.  26.  So 
where  several  actions  were  brought  against  joint 
trespassers,  plaintiff  recovered  against  one  defendant 
and  the  judgment  was  satisfied.  He  then  pressed 
this  suit  against  the  other  defendant.  Held,  he 
could  only  recover  his  damages  once.  Per  curiam. 
"  The  defendants  are  to  be  treated  as  joint  trespas- 
sers sued  separately,  in  which  case  the  plaintiff  can 
have  but  one  satisfaction ;  but  he  may  assess  damages 
separately  ;  and  then  elect  de  melioribus  damnis^  and 
recover  costs  against  each.  The  plaintiff  therefore, 
is  entitled  to  recover  his  damages  but  once ;  and 
having  either  received  them  from  Hawes,  or  discharg- 
ed him  without  payment,  that  act  must  be  considered 
a  satisfaction  or  release  of  the  damages  as  to  both." 
Knickerbocker  v.  Colver,  8  Cow.  111.  **  The  rule  is, 
that  a  party  receiving  an  injury  from  the  wrongful 
acts  of  others,  is  entitled  to  but  one  satisfaction,  and 
that  an  accord  and  satisfaction  by,  or  a  release  or 


PEYSER  ».  McCarthy.  327 

Appellants'  points. 

other  discharge  by  the  voluntary  act  of  the  party 
injured,  of  two  or  more  joint  tort-feasors,  is  a  dis- 
charge of  all."  Barrett  v.  3d  Ave.  R.  R.  Co.,  45  N.  Y. 
635  (per  Allen,  J.)  •'  There  can  be  but  one  recovery 
against  the  same  person  for  the  same  cause  of  action 

*  *  *  and  there  can  be  but  one  satisfaction  got 
from  several  persons  for  the  same  cause  of  action  ; 
that  is,  for  a  single  injury,  though  there  may  be 
several  recoveries.  *  *  *  Two  may  join  in  one 
wrongful  act ;  and  the  injury  is  single,  though  their 
act  is  joint ;  and  there  can  be  but  one  satisfaction 
therefor,  though  there  may  be  two  actions  brought,  and 
a  recovery  in  each."  Woods  v.  Pangburn,  75  N.  Y.  498. 
As  is  said  by  Chief  Judge  Ruger  in  Knapp  v.  Roche, 
(94  N.  Y.  333,  334) :  "  Under  the  general  denial  in 
this  case  it  was  competent  for  defendant  to  prove 
any  facts  tending  to  show  that  the  plaintiff  had  not 
suffered  damages  to  the  extent  claimed  by  him. 
For  this  purpose  he  could  prove  that  the  moneys 
illegally  taken  from  the  bank  had  been  refunded, 
either  by  the  alleged  borrower  or  any  one  jointly 
liable  with  himself  for  the  injury  complained  of. 

*  *  While  a  plea  of  payment  by  a  stranger,  between 
whom  and  the  defendant  there  is  no  priority,  has 
sometimes  been  held  to  be  unavailable  as  a  defence, 

*  *  *  yet  satisfaction  by  one  joint  trespasser  has 
always  been  held  available  as  a  bar  to  an  action 
against  another  *  *  *  This  rule  applies  with  equal 
reason  to  a  partial  satisfaction  by  one  of  the  wrong- 
doers for  the  damages  occasioned  by  the  joint  wrong- 
ful act  of  both.  Such  evidence  is  proper  in  mitiga- 
tion of  damages.  And  under  the  former  practice 
was  admissible  under  the  general  issue."  (The 
question  of  pleading  here  referred  to  does  not  arise 
in  the  case  at  bar,  because,  in  addition  to  the  gen- 
eral issue,  we  have  pleaded  the  payment  specially.) 
And  this  court,  following  Knapp  v.  Roche,  has  re- 
cently held  that  payment  of  a  part  of  the  damages 
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by  a  third  person  (see  the  opinion  per  Sedgwick,  Ch. 
J.)  is  proper  in  reduction  of  damages,  if  not  as  a 
complete  bar.  Muser  v.  Lewis,  50  N.  Y.  Supr.  Ct. 
431.  All  of  the  New  York  cases  were  carefully  ex- 
amined by  Mr.  Justice  Brady  in  Hun  v.  Van  Dyck, 
26  Hurij  567,  who  says  :  **  Except  as  matter  of 
pleading  under  the  old  system,  there  does  not  seem 
to  be  any  reason  why  a  stranger  may  not  discharge 
another's  obligation  if  he  choose  to  do  so.  He  may 
indemnify  himself  by  taking  an  assignment  of  the 
claim  as  suggested  in  19  Wendell;  but  if  he  prefer 
not  to  do  that  and  to  regard  it  as  a  gratuity,  he 
may  enjoy  the  consciousness  of  having  done  a  wise 
or  a  foolish  thing,  as  the  fact  presents  itself  to  him. 
Bat  the  creditor's  debt  must  be  regarded  as  satisfied, 
and  there  is  no  reason  why  he  should  be  permitted 
to  demand  a  second  payment  from  his  debtor."  *•  If 
any  rule  is  to  be  applied,  it  ought  to  be  that  the 
person  paying  the  debt,  and  he  alone,  should  be 
subrogated  to  the  right  of  the  creditor  ;  and  he 
alone,  if  any  person,  should  be  permitted  to  enforce 
the  claim."  And  these  views  are  approved  by  the 
Court  of  Appeals,  by  which  the  case  was  affirmed 
(92  N.  Y.  660),  and  where  Chief  Judge  Ruger,  in 
Knapp  V.  Roche,  94  N.  Y.  333  (supra),  cities  the  case 
as  authority  for  the  doctrine  therein  laid  down. 
(2)  Because  as  between  the  sheriff  and  Mrs.  Wagner, 
the  plaintiff  had  elected  to  hold  the  latter.  After 
the  sheriff  had  made  his  levy  (conceding  that  it  was 
unauthorized,  and  that  he  was  a  trespasser),  and 
the  plaintiff  had  paid  the  money  to  avoid  a  sale  of 
his  goods,  the  latter  had  two  remedies  open  to  him  : 
(a)  He  might  enforce  his  rights  as  owner  of  the 
property,  by  bringing  an  action  against  the  sheriff 
for  the  trespass,  or  (b)  He  might  (relinquishing  the 
property  and  all  right  to  recover  for  the  injury  to  it), 
reclaim  the  purchase  price  from  the  vendors  or  those 
to  whom  he  had  paid  the  coirsideration.     He  chose 
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the  latter  coarse  and  thereby  elected  to  hold  only 
Mrs.  Wagner.  He  is  now  precluded  from  enforcing 
the  claim  against  the  sheriff.  The  rule  is,  that  one 
who  has  two  remedies,  each  inconsistent  with  the 
other,  between  which  he  may  choose,  is  bound  by 
the  choice  that  he  makes  ;  and  having  adopted  the 
one,  will  not  afterwards  be  suffered  to  pursue  the 
other.  Rodermund  v.  Clark,  46  N.  Y.  354  ;  Morris 
V.  Rexford,  18  lb.  552  ;  Fowler  v.  Bowery  Savings 
Bk.  113  lb.  450. 

II.  The  fact  that  Wulstein  endeavored  to  make  it 
appear  that  the  money  received  from  Mrs.  Wagner 
was  a  loan  and  not  payment,  cannot  be  considered 
as  affecting  the  question.  The  trial  court  having 
refused  to  let  the  jury  consider  the  evidence  touch- 
ing the  payment,  or  to  submit  to  them  any  question 
arising  out  of  the  iBvidence  on  this  point,  the  defend- 
ants are  now  entitled  to  the  benefit  of  all  the  facts 
which  their,  evidence  tended  to  prove.  Royce  v. 
Watrous,  7  Daly,  87  (Affd.  73  N.  Y.  597.) 

John  Fennell,  attorney  and  of  counsel,  for  respond- 
ent, argued : — 

I.  Accord  and  satisfaction  or  release  by  operation 
of  law  is  not  pleaded.  Either  is  an  afSrmative  de- 
fence and  must  be  pleaded.  The  defendants  should 
have  pleaded  satisfaction.  The  answer  is  worth 
nothing  without  an  averment  of  accord  and  satisfac- 
tion.    Daniels  v.  Hallenbeck,  19  Wend.  408. 

II.  The  defence  that  the  plaintiff  is  not  the  real 
party  in  interest  was  not  substantiated  upon  the 
trial.  It  was  not  shown  that  plaintiff  had  assigned 
liis  claims  to  Mrs.  Wagner ;  in  point  of  fact  this  suit 
^was  pending  against  the  sheriff  when  the  loan  of 
$475  was  made.  Defendants  did  not  ask  to  go  to 
the  jury  on  any  claim  of  assignment  either  in  fact 
or  in  equity.  They  made  no  motion  and  presented 
no  request  to  charge  based  upon  that  theory. 
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III.  Payment  by  Mrs.  Wagner  was  not  establish- 
ed. The  uncontradicted  evidence  is  that  she  made 
a  loan.  The  claim  was  $479.02  and  interest,  and' 
the  loan  was  $475.00.  Defendants  did  not  ask  to 
go  to  the  jury  on  the  question  whether  there  was  a 
loan  or  not,  and  presented  no  request  to  charge  based 
upon  the  theory  that  the  transaction  was  not  a  loan. 
Nor  did  defendants  ask  the  court  to  charge  that 
whether  there  was  a  payment  or  loan  was  for  the 
jury  to  determine.  They  raise  that  question  for  the 
first  time  on  this  appeal. 

IV.  Payment  by  Mrs.  Wagner  did  not  discharge 
the  defendants.  Satisfaction  by  a  stranger  is  no 
defence.  Blum  v.  Hartman  3  Dali/y  49  ;  Daniels  v. 
Hallenbeck,  19  Wend.  408  ;  Clow  v.  Borst,  6  John, 
37. 

y .  It  has  been  held  that  a  release  of  one  of  several 
joint  tort-feasors,  operates  as  a  discharge  of  all  the 
tort-feasors,  if  the  payment  is  in  satisfaction  or  if 
there  is  a  release.  That  rule  does  not  apply  to  this 
case,  (a.)  No  such  defence  is  pleaded.  (6.)  There 
was  no  satisfaction  and  no  release,  (c.)  The  trans- 
action was  purely  a  loan,  {d.)  Mrs.  Wagner  was 
not  a  joint  tort-feasor  or  privy  to  any  contract  under 
which  she  was  liable,  either  severally  or  jointly  with 
defendants,  (e.)  The  defendants  (as  indemnitors) 
were  liable  for  a  cause  of  action  and  for  acts  done 
with  which  Mrs.  Wagner  has  not  the  remotest  in- 
terest or  relation. 

By  the  Court. — Truax,  J. — The  plaintiff  was  the 
owner  of  certain  property  that  he  had  bought  from 
one  Duntze.  At  the  time  of  the  sale  Duntze  owed 
one  Wagner,  and  the  firm  of  Austin,  Nichols  &  Co. 
the  substituted  defendants  herein.  Plaintiff  was  ig- 
norant of  the  fact  that  Duntze  owed  Austin,  Nichols 
&  Co.,  but  did  know  that  he  owed  said  Wagner,  and 
to  protect  himself  against  the  claim  of  said  Wagner , had 
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said  Wagner  join  said  Bantae  in  making  the  bill  of  sale 
to  him,  said  plaintiff.  This  bill  of  sale  contained  a 
statement  that  the  property  purchased  •^was  free  from 
all  claims."  Afterwards  Duntze  confessed  judgment 
to  Austin,  Nichols  &  Co.,  execution  was  issaed  on 
this  judgment  and  the  sheriff  levied  on  the  property 
that  had  been  sold  by  Duntze  to  plaintiff.  Plaintiff 
to  relieve  his  property  from  the  levy,  paid  the  sheriff, 
under  protest,  the  sum  of  $479.02.  He  now  brings 
this  action  to  recover  that  sum. 

It  was  shown  on  the  trial  that,  after  payment  by 
plaintiff  to  the  sheriff,  he  went  to  Wagner  and  obtained 
the  sum  of  $475,  and  gave  a  document  in  which  he 
acknowledged  the  receipt  of  said  sum,  and  stated 
that  such  sum  was,  *'  in  full  for  all  claims  and  demands 
of  every  nature  and  description  **  against  the  said 
Wagner.  It  does  not  appear  that  plaintiff  had  any 
other  claim  against  said  Wagner  than  the  claim 
growing  out  of  the  sale  to  him  by  Duntze  and  Wag- 
ner, and  the  seizure  of  the  property  by  the  sheriff. 
In  fact,  the  only  inference  that  can  be  drawn  from  the 
testimony  is  that  he  had  no  other  claim.  But  plaintiff 
sought  to  show  on  the  trial  that  he  borrowed  the 
$475  from  Wagner. 

The  trial  judge  charged  that  plaintiff  could  not  be 
defeated  by  the  fact  that  he  received  the  sum  above 
mentioned  from  Wagner;  that  such  payment  must  not 
be  considered  as  a  defence  and  did  not  enure  to  the 
benefit  of  the  defendants  and  was  not  received  as  sat- 
isfaction.    To  this  charge  the  defendants  excepted. 

The  defendants  had  set  up  in  their  answer  this 
payment  by  Wagner,  and  had  alleged  that  plaintiff 
•was  not  the  real  party  in  interest. 

The  case  presents  this  state  of  facts  :  plaintiff 
makes  a  claim  for  the  same  cause  of  action  against 
two  parties  ;  one  of  these  parties  pays  said  claim  and 
he  then  brings  an  action  against  the  other  party. 
Can  he  maintain  such  action  ? 
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We  are  of  the  opinion  that  he  cannot  at  present 
maintain  such  an  action  in  this  court.  The  payment 
by  Wagner,  that  is  if  made  as  stated  in  the  documents 
above  referred  to,  acted  as  an  equitable  assignment 
against  plaintiff  of  any  cause  of  action  that  he  might 
have  against  the  sheriff  for  wrongfully  seizing  his, 
the  plaintiff's,  property,  and  it  was  error  for  the  trial 
judge  to  charge  as  above  stated.  If,  however,  said 
$475  was  lent  by  Wagner  to  plaintiff,  it  would  not 
act  as  an  assignment  or  satisfaction  of  plaintiff's 
claim  against  defendants,  and  in  that  event  the  ques- 
tion of  loan  or  equitable  assignment  should  have 
been  left  to  the  jury.  The  charge  was,  in  effect,  a 
direction  to  find  for  plaintiff  on  that  point,  and  it 
was  not  necessary  for  defendants,  they  having  except- 
ed, to  ask  to  go  to  the  jury  on  that  point.  Vail  v. 
Reynolds,  108  N.  Y.  301  and  cases  there  cited. 

We  have  not  considered  the  question  of  fraud  in 
the  sale  to  plaintiff,  because  that  question  was  decided 
against  defendants,  and  there  are  no  exceptions  in 
the  case  that  bring  the  question  before  us. 

The  judgment  and  order  appealed  from  are  reversed 
and  a  new  trial  is  ordered,  with  costs  of  the  former 
trial  and  of  this  appeal  to  the  party  who  finally  pre- 
vails in  the  action. 

Fbeedman,  J. 9  concurred. 
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GEORGE  W.  WHITE,  Appellant  v.  MARY  REED, 

AS  EXECUTBIX,  <&C.,  £T  AL.,  RESPONDENTS. 
Btferee — Order  of  r^erence^  powers  under  $ame. 

Where  the  reference  in  the  action  is  to  state  accounts  and  for  a  general 
accounting  in  regard  to  partnership  assets  and  liabilities,  and  the  amounts 
due  and  owing  between  them,  etc.,  the  referee  is  authorized  and  empowered 
to  order  judgment  in  favor  of  a  party  or  parties  found  on  such  accounting 
to  be  entitled  to  judgment,  although  by  the  pleadings  in  the  action  said 
party  or  parties  have  not  demanded  al&nnative  relief  and  a  judgment. 

Before  Truax  and  O'Gobman,  J  J. 

Decided  November  3, 1890. 

Appeal  from  a  judgment  entered  on  the  report  of 
a  referee,  and  from  an  order  confirming  the  report 
of  said  referee,  and  from  an  order  denying  plaintiflTs 
motion  to  send  the  case  back  to  the  referee.  The 
decision  on  a  former  appeal  is  reported  in  55  Super. 
Ct.  Rep. 

Holmes  db  Adams,  attorneys,  and  George  W.  Adams 
of  counsel,  for  appellant. 

B.  F.  Edsall  and  Albert  Stickney,  attorneys  and  of 
counsel,  for  respondents. 

By  theCoubt. — Truax,  J. — In  staiingthe  accounts 
between  the  parties  the  referee  followed  the  rule 
laid  down  by  the  general  term  on  the  former  appeal, 
and  the  judgment  entered  on  his  report  must  be  af- 
firmed unless  he  erred  in  giving  an  affirmative  judg- 
ment in  favor  of  the  defendants  against  the  plaintiff^, 
a  question  that  was  not  before  the  general  term  on 
the  former  appeal. 
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The  action  was  brought  by  plaintiff  to  set  aside, 
on  the  ground  of  fraud,  a  sale  of  co-partnership  prop- 
erty made  by  him  to  the  testators  of  the  defend- 
ants, who  were  at  the  time  of  the  sale  plaintiff's  co« 
partners,  and  for  an  accounting.  The  defendants 
denied  the  fraud  and  demanded  that  the  complaint 
be  dismissed,  but  asked  for  no  affirmative  judgment. 
The  court  before  whom  the  case  was  tried  set  aside 
the  sale  and  ordered  an  accounting  between  the  co- 
partners as  of  the  time  of  the  sale.  The  judgment 
entered  on  the  report  of  the  referee,  who  had  taken 
the  accounting,  was  set  aside  and  a  new  reference 
ordered.  On  this  last  reference  the  referee  found 
that  plaintiff  was  indebted  to  defendants,  and  ordered 
judgment  in  favor  of  the  defendants  and  against 
plaintiff  for  the  sum  so  found,  and  judgment  was  en- 
tered accordingly.  The  plaintiff  contends  that  this 
was  error  because  defendants  had  not  demanded 
affirmative  relief  in  their  answer. 

The  trial  court  appointed  a  referee,  and  directed 
that  referee  **  to  state  an  account  between  the 
parties  to  the  action  in  respect  of  said  partnership 
assets,  and  also  partnership  liabilities,  and  of  such 
amounts,  if  any,  in  which  each  may  be  liable  or  in- 
terested by  reason  of  the  premises ;  and  that  said 
referee  ascertain  and  report  *  *  *  *  whether 
either  of  the  parties  is  indebted  to  the  other  by  rea- 
son of  property  appropriated  or  cash  withdrawn  or 
received  and  what  is  the  amount  of  such  indebted- 
ness *  ♦  *  that  on  the  coming  in  and  confirma- 
tion of  said  report  either  party  may  *  ♦  ♦  * 
move  for  judgment  thereon  '  * ;  the  judgment  further 
provided,  that  nothing  in  it  contained  should  "  pre- 
vent either  party  from  preferring  before  the  referee, 
nor  prevent  the  referee  from  passing  upon  when  pre- 
ferred, any  claim  by  either  party  to  credit  in  his 
own  favor  or  to  debit  against  any  other  party  in  ad- 
dition to  the  specific  sums  heretofore  particnlarly 
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directed  to  be  charged  or  credited/'  From  this 
judgment  plaintiff  has  not  appealed. 

I  am  of  the  opinion  that  it  was  the  intention  of 
the  trial  court  to  direct,  and  that  it  did  direct,  a  gen- 
eral accounting  as  between  the  co- partners  of  all  of 
the  copartnership  affairs  to  the  end  that  the  party  or 
parties  who  should  be  found  on  such  accounting  to 
be  entitled  to  judgment  should  have  judgment 
against  the  other  party,  and  that  plaintiff  by  not 
appealing  has  acquiesced  in  such  direction. 

But,  even  if  plaintiff  had  not  acquiesced,  this  court, 
in  the  interest  of  justice  and  to  sustain  a  judgment, 
-would  order  the  answers  to  be  amended  by  inserting 
a  prayer  for  afiSrmative  relief  or  by  making  the  an- 
swers conform  to  the  facts  proved,  if  such  amend- 
ment were  necessary. 

The  judgment  and  orders  appealed  from  are  affirm- 
ed, with  costs. 


O'GoEMAN,  J.,  concurred. 


ADDIE  F.  WHITNEY,  Respondent  v.  SILAS   G. 

WHITNEY,  Appellant. 

jklimony^  order  to  pay  with  eovnael  fee — Contempt  qf  court  for  rtfuaal  or 

neglect  to  pay  as  ordered,  when  80  determined, 

Ajn  order  oommitting  a  person  for  contempt  in  not  paying  alimony  and  coun- 
sel fee,  in  a  divorce  case,  must  contain  an  adjudication  that  the  party 
tfonght  to  be  committed  has  refused  to  pay,  and  that  such  refusal  was  calcu- 
lated to,  or  did  actually  defeat,  impair  or  prejudice  the  rights  of  the  party 
in  whose  favor  such  alimony  and  counsel  fee  had  been  ordered ;  and  in 
Boch.  order  it  must  also  appear  that  payment  of  the  same  cannot  be  enforced 
tiy  execution,  sequestration  or  resorting  to  the  security  of  the  party  who  is 
the  subject  of  the  order.  These  conditions  not  being  incorporated  and 
appearing  in  the  order  appealed  from,  the  order  is  reversed. 

Before  Fbeebman,  Tbuax  and  Ingbaham,  JJ. 

Decided  November  9,  1890. 
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Appeal  from  an  order  made  at  special  term  ad- 
judging  the  defendant  guilty  of  contempt  in  not 
paying  alimony  and  counsel  fee. 

Charles  H.  Kitchel,  attorney,  and  E.  H.  Bom  of  coun- 
sel, for  appellant. 

Andrew  F.  McNickle,  for  respondent. 

By  the  Court. — Teuax,  J. — ^We  held  in  Mahon  r. 
Mahon,  50  Super.  Ct.  92,  that  an  order  committing  a 
person  for  contempt  in  not  paying  alimony  and 
counsel  fee  must  contain  an  adjudication  that  the 
party  sought  to  be  committed  has  refused  to  pay 
alimony  and  counsel  fee,  and  that  such  refusal  was 
calculated  to,  or  did  actually  defeat,  impair  or  prej- 
udice the  rights  of  the  party  in  whose  favor  ali- 
mony and  counsel  fee  had  been  ordered.  The  order 
now  before  us  on  this  appeal  does  not  contain  such 
an  adjudication.  See  Matter  of  Swenarton  v.  Shupe, 
40  Hun,  41  ;  Sandford  v.  Sandford,  40  Ih.  540. 

Section  1773  of  the  Code  of  Civil  Procedure,  pro- 
vides,that  when  the  husband,  in  an  action  for  divorce, 
fails  to  pay  any  money  required  to  be  paid  by  an 
order,  and  it  appears  to  the  court  that  payment  can- 
not be  enforced  by  execution,  sequestration  or  re- 
sorting to  his  security,  he  may  be  punished  for  con- 
tempt. In  the  order  before  us  no  provision  was 
made  for  security,  nor  does  it  appear  that  payment 
of  alimony  and  counsel  fee  cannot  be  enforced  by 
sequestration  proceedings,  or  by  execution.  It  is 
true  that  the  attorney  for  the  plaintiff  states  in  the 
affidavit  on  which  the  order  appealed  from  was 
granted,  that  he  believes  that  ••  an  execution  issued 
aganst  the  defendant  herein  could  not  be  satisfied 
by  reason  of  defendant's  being  out  of  this  court's  jur- 
diction  but  such  statement  is  not  one  on  which 
the  court  could  determine  that  payment  of  alimony 
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could  not  be  enforced  by  execution  ;  nor  does  it  appear 
in  the  order  that  the  court  did  so  determine.  For 
these  reasons  the  order  appealed  from  is  reversed. 
See  Cockefair  v.  Cockefair,  IN.  Y Supp.  170  ;  Sand- 
ford  V.  Sandford,  44  Hvn,  563. 

Order  reversed  and  motions  denied  without  costs, 
and  with  leave  to  plaintiff  to  renew  on  further 
affidavits. 

FsEEDMAK  and  Ingbaham,  JJ.,  concurred. 


GEORGE  W.  McLEAN,  as  Receiveb  of  Taxes,  Ac. 
Plaintiff  v.  SARAH  L.  MYERS,  Defendant. 

Taxe^^Bank  stock  held  by  nonrrestdents—Beceiver  of  taxes  as  to  action  by. 

Taxes  assessed  on  stock  in  banks  in  the  city  of  New  York  held  by  non- 
residents, cannot  be  recovered  by  the  receiver  of  taxes  in  the  city  of  Ne^ 
Tork  in  an  action  in  personam  against  the  owner  of  the  stock  under  th3 
provisions  of  section  86:1  of  tlie  Consolidation  Act.  The  only  action  which 
the  receiver  of  taxes  can  maintain  for  such  taxes  is  one  in  ran  under  the 
provisions  of  Chapter  400,  Laws  1S82. 

Before  Truax  and  0*Gobman,  JJ. 

Decided  Notemher  3, 1890, 

Verdict  for  plaintiff  subject  to  the  opinion  of  the 
general  term.  The  facts  suflBciently  appear  in  the 
opinion. 

William  H.  Clark,  counsel  to  the  corporation, 
and  George  S.  Coleman  of  counsel,  for  plaintiff,  argued : 

The  plaintiff  as  receiver  of  taxes  in  the  city  of 
New  York  is  authorized  by  law  to  recover  from  de- 
fendant in  this   action  the   amount  of  the   taxes 

claimed  with  interest.     No  question  is  raised  as  to 
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the  v,alidity  of  the  assessments  or  taxes,  but  the 
contention  on  behalf  of  defendant  is  that  the  plain- 
tiff has  no  right  to.  recover  in  this  action.  The  as- 
sessment of  1882  was  made  pursuant  to  the  provi- 
sions of  §  4,  chapter  477  of  the  Laws  of  1881,  **  An 
Act  to  provide  for  the  taxation  of  banks  and  of 
moneyed  capital  engaged  in  the  business  of  banking, 
receiving  deposits  or  otherwise."  The  assessment 
of  1883  was  made  pursuant  to  §  312  of  chapter  XII. 
of  chapter  409,  Laws  of  1882,  "  An  Act  to  revise  the 
statutes  of  this  state  relating  to  banks,  banking  and 
trust  companies."  The  provisions  of  these  acts,  so 
far  as  the  assessments  in  question  are  concerned, 
are  identical.  §§  4,  312.  **  The  stockholders  in 
every  bank  or  banking  association  organized  under 
the  authority  of  this  state,  or  of  the  United  States, 
shall  be  assessed  and  taxed  on  the  value  of  their 
shares  of  stock  therein  ;  said  shares  shall  be  included 
in  the  valuation  of  the  personal  property  of  such 
stockholders  in  the  assessment  of  taxes  at  the  place, 
city,  town  or  ward  where  such  bank  or  banking 
association  is  located,  and  not  elsewhere  whether  the 
said  stockholders  reside  in  said  place,  city,  town  or 
ward  or  not,  but,  in  the  assessment  of  said  shares, 
each  stockholder  shall  be  allowed  all  the  deduc- 
tion and  exceptions  allowed  by  law  in  assess- 
ing the  value  of  other  taxable  personal  property 
owned  by  individual  citizens  of  this  state,  and  the 
assessment  and  taxation  shall  not  be  at  a  greater 
rate  than  is  made  or  assessed  upon  other  moneyed 
capital  in  the  hands  of  individual  citizens  of  this 
state."  The  authority  under  which  the  plaintiff 
proceeds  in  the  present  case  is  found  in  §  863  of 
the  Consolidation  Act,  which  is  a  re-enactment  in  ex- 
press terms  §  11  of  chapter  334,  Laws  1867  ;  and  is  as 
follows  :  **  Any  tax  duly  imposed  for  personal  prop- 
erty upon  any  person  or  corporation  in  the  city  and 
county  of  New  York,  and  which  shall  remain  unpaid 
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and  in  arrear  on  the  fifteenth  day  of  January  succeed- 
ing the  year  in  which  it  shall  have  been  imposed,  may 
be  recovered  with  interest  and  costs,  by  the  re- 
ceiver of  taxes  of  said  city,  in  an  action  in  any  court 
of  record  in  this  state."  The  plaintiff  submits  that 
the  taxes  in  suit  were  duly  imposed  for  personal 
property  upon  the  defendant,  and  were  so  imposed 
in  the  city  and  county  of  New  York,  and  remained 
unpaid  at  the  time  when  this  action  was  commenced. 
While  conceding  these  facts,  the  defendant  claims 
that  the  authority  of  the  receiver  of  taxes  to  recover 
by  suit  is  limited  to  the  recovery  of  taxes  imposed 
on  a  person  or  corporation  residing  in  the  city  and 
county  of  New  York  at  the  time  the  assessment  is 
made,  and  does  not  extend  to  the  case  of  a  person 
residing  in  another  county  of  the  state.  In  support 
of  this  contention,  reference  was  made  on  the 
argument  below  to  the  provisions  of  §  6  of  chapter 
477  of  the  Laws  of  1881,  and  §  314  of  chapter  409  of 
the  Laws  of  1882,  as  follows  :  §§  6,  314.  •*  When 
the  owner  of  stock  in  any  bank  or  banking  association 
organized  under  the  laws  of  this  state,  or  of  the 
United  State,  shall  not  reside  at  the  same  place 
where  the  bank  or  banking  association  is  located, 
the  collector  and  county  treasurer,  shall,  respect- 
ively, have  the  same  powers  as  to  collecting  the 
tax  to  be  assessed  by  this  act  as  they  have  by  law 
-when  the  person  assessed  has  removed  from  the 
town,  ward  or  county  in  which  the  assessment  was 
made,  and  the  county  treasurer,  receiver  of  taxes, 
or  other  oflBcer  authorized  to  receive  such  tax  from 
the  collector,  may  all  or  either  of  them,  have  an 
action  to  collect  the  tax  from  the  avails  of  the  sale 
of  his,  her  or  their  shares  of  stock,  and  the  tax  on 
the  share  or  shares  of  said  stock  shall  be  and  remain 
a  lien  therein  from  the  day  when  the  property  is  by 
law  assessed  till  the  payment  of  said  tax,  and  if  trans- 
ferred after  such  day,  the  transfer  shall  be  subject 
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to  such  lien.  The  suggestion  is,  that  since  provi- 
sion has  been  made  for  collecting  the  tax  of  delin- 
quent non-residents  from  the  sale  of  their  stock,  no 
other  remedy  is  available.  To  this  it  may  be  an- 
swered (1.)  That  the  provisions  of  the  general  acts 
referred  to  were  not  intended  to  apply  to  the  city 
and  county  of  New  York.  The  terms  "collector" 
and  **  county  treasurer"  are  appropriate  to  the  other 
counties  of  the  state,  but  not  to  New  York  county. 
As  long  ago  as  1843,  by  chapter  230  of  the  Laws  of 
that  year,  the  office  of  collector  of  taxes  in  the  city 
of  New  York  was  abolished,  and  the  appointment  of 
a  receiver  of  taxes  was  directed.  The  •'  receiver  of 
taxes"  referred  to  in  the  Sections  last  quoted,  is 
the  officer  of  that  designation  in  other  counties, 
where  the  office  of  collector  of  taxes  also  exists. 
In  the  city  of  New  York  the  receiver  of  taxes  does 
not  receive  the  revenues  from  any  •*  collector."  An 
instance  of  the  application  of  the  words  **  collector  " 
and  **  receiver  of  taxes"  to  counties  other  than  New 
York,  may  be  found  in  chapter  10,  Laws  of  1885. 
(2.)  Even  if  the  provisions  of  sections  6  and  314  were 
of  general  application,  they  are  not  inconsistent 
with  the  special  authority  conferred  upon  the  plaint- 
iff by  §  863  of  the  Consolidation  Act,  to  recover  anp 
tax  duly  imposed,  Ac,  **  in  an  action  in  any  court 
of  record  in  this  state." 

The  system  of  taxation  in  New  York  county  is  in 
many  particulars  different  from  the  system  prevail- 
ing elsewhere  throughout  the  state.  It  was  doubt- 
less recognized  by  the  legislature  that  many  persons 
residing  outside  of  our  city  limits  would  be  liable 
to  taxation  here  by  reason  of  their  holding  of  bank 
stock.  New  York  city  being  the  financial  centre  of 
the  state,  and  of  the  entire  country,  would  naturally 
attract  investors  to  its  moneyed  institutions ;  and 
unless  a  simple  and  effectual  remedy  by  action 
against  the  person  were  provided  to  the  local  re* 
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ceiver  of  taxes,  the  city  of  New  York  might  be 
practically  unable  to  collect  a  large  portion  of  its 
revenues.  It  was,  therefore,  wise  and  proper  that 
special  provision  should  be  made  for  the  metropolis. 
In  support  of  the  defendant's  position  that  the 
plaintiff  had  no  such  authority  as  he  claimed  under 
1 863  of  the  Consolidation  Act  it  was  urged,  on  the 
oral  argument,  that  the  provision  of  the  Consolida- 
tion Act  was  merely  an  embodiment  of  §  11  of  chap- 
ter 334  of  the  Laws  of  1867,  and  that  at  the  time  the 
Act  of  1867  was  passed  there  was  no  provision  for 
collecting  taxes  due  from  stockholders  of  banks  by 
the  sale  of  their  stock,  as  now  provided  by  law.  A 
reference  to  chapter  761  of  the  laws  of  1866,  '*  An 
Act  authorizing  the  taxation  of  stockholders  of  banks, 
and  the  surplus  funds  of  savings  banks,*'  will  show 
that  the  argument  was  not  well  founded.  Section 
5  of  that  Act  is,  with  a  few  trifling  verbal  differences, 
identical  with  sections  6  and  314  last  above  quoted, 
and  is  the  source  of  these  later  sections.  The  legis- 
lature, in  giving  to  the  receiver  of  taxes  of  New  York 
the  ample  power  conferred  by  §  11  of  chapter  334 
of  the  Laws  of  1867,  must  be  presumed  to  have  had 
in  mind  the  Act  of  the  previous  year.  If  they  had 
intended  to  restrict  the  authority  to  recover  by  ac- 
tion to  taxes  on  personal  property  other  than  bank 
stock,  it  would  have  been  a  simple  matter  to  insert 
the  proper  qualification. 

Stimsan  &  WZWiams,  attorneys,  and  E.  P.  Johnson  of 
counsel,  for  defendant,  argued  : 

I.  The  defendant,  being  a  non-resident  and  living 
in  Westchester  county,  was  liable  to  be  taxed  there 
for  all  her  personal  property  except  stock  in  banks 
elsewhere  located ;  and,  as  to  her  bank  stock  in 
New  York  city,  a  levy  could  be  made  according  to 
law,  and  the  tax  could  have  been  and  should  have 
been  collected  under  the  provisions  of  the  banking 
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laws.  Laws  of  1866,  chap.  761  ;  Laws  of  1881,  chap. 
477  ;  Laws  of  1882,  chap.  409  ;  Laws  of  1836,  chap. 
461. 

II.  Section  863  of  the  Consolidation  Act  does  not 
by  its  terms  confer  upon  the  receiver  any  right  of 
action  against  a  non-resjdent  of  the  city  and  county 
of  New  York.  It  is  a  re-enactment  verbatim  of  sec- 
tion 11  of  chapter  334  of  the  Laws  of  1867.  This 
was  entitled  **  An  Act  in  relation  to  the  collection 
of  arrears  of  personal  taxes  in  the  city  of  New  York.*' 
Its  primary  object  was  to  create  the  oflBce  of  the 
attorney  for  the  collection  of  personal  taxes,  and  to 
prescribe  his  duties,  and  it  related  solely  to  the  city 
of  New  York.  This  case  is  distinctly  excluded  by 
the  language  and  construction  of  the  section.  It 
provides  for  the  collection,  by  action  of  any  tax  im- 
posed for  personal  property  upon  any  person  in  the 
city  and  county  of  New  York.  This  is  the  rational 
and  grammatical  interpretation.  Had  the  legisla- 
ture intended  to  provide  for  the  collection  of  any 
tax  imposed  in  the  city  and  county  of  New  York, 
without  reference  to  the  residence  of  the  person,  they 
would  have  said  so.  A  simple  transposition  of  the 
sentence  would  have  eflFected  this  object.  They 
have  not  done  so,  and  the  court  should  take  and 
construe  the  section  as  it  stands.  The  effect  of  the 
section  being  to  take  away  the  property  of  the  in- 
dividual by  an  exercise  of  paramount  power,  it 
should  not  be  astutely  extended  beyond  its  natural 
import  and  the  necessity  of  the  case.  No  such  ne- 
cessity exists.  Up  to  1866,  it  is  believed,  no  personal 
tax,  or  tax  for  personal  property ,  i30uld  be  imposed, 
except  upon  a  resident  of  the  county,  town  or  ward 
where  the  tax  was  imposed.  I  R.  S.,  389,  §  5. 
Stockholders  in  banks  were  not  taxed  as  individuals, 
but  the  bank  itself  was  taxed  on  its  capital  stock, 
1  R.  S.,  388,  §  7  ;  Laws  of  1863,  chap.  240  ;  40  Barb. 
334.     By  chap.  761  of  the  Laws  of  1866,  a  change 
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was  made,  and  the  shareholders  were  taxed  person- 
ally upon  the  stock  held  by  them,  and  the  bank  was 
discharged.  At  the  same  time  a  new  principle  was 
introduced  into  the  system  of  taxation,  and  the  stock 
was  made  taxable  at  the  place  where  the  bank  was 
located,  whether  the  stockholder  resided  there  or 
not.  To  meet  this  condition  special  and  stringent 
remedies  and  methods  for  the  collection  of  that  par- 
ticular tax  were  provided,  and  in  particular  for  the 
collection  of  the  tax  where  the  shareholder  was  a 
npn-resident.  These  provisions  were  re-enacted  in 
1880,  in  1881,  (chap.  477),  and  in  the  act  to  revise 
the  banking  laws  (chap.  409  of  1882),  and  are  now 
the  law.  Since  the  right  of  action  conferred  as 
above  upon  the  county  treasurer,  receiver  of  taxes, 
etc.,  applies  only  in  cases  where  the  shareholder  is 
a  non-resident,  while  resident  owners  are  left  subject 
to  the  operation  of  the  general  law,  it  must  be  pre- 
sumed that  it  was  not  the  legislative  intent  to  ex- 
tend the  operation  of  any  general  law  to  the  case 
of  non-resident  shareholders  in  banks.  People  v. 
Dolan,  36  N.  Y.  59. 

III.  The  only  statute,  other  than  §  863  of  the  Con- 
solidation Act,  which  can  be  assumed  to  confer  upon 
the  receiver  of  taxes  the  right  to  bring  an  action  at 
law  in  such  a  case  as  this,  so  far  as  we  are  aware, 
is  the  Act  of  1866,  above  cited,  and  re-enacted  in 
chap.  409  of  the  Laws  of  1882.  By  §  314  of  the 
last-mentioned  act,  when  the  owner  of  stock  in  any 
bank  does  not  reside  in  the  place  where  the  bank 
is  located,  the  receiver  of  taxes  may  have  an  action 
to  collect  the  tax*  from  the  avails  of  the  sale  of  his 
stock.  This  is  no  such  action.  It  does  not  appear 
^whether  or  not  the  stock  is  still  in  the  possession  of 
the  defendant.  No  judgment  of  sale  is  demanded. 
No  "avails**  are  sought  to  be  obtained,  or  when 
obtained  to  be  subjected  to  the  operation  of  the 
judgment.     The  judgment  sought  in  this  action  is 
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an  ordinary  money  judgment,  enforceable  by  excea- 
tion  out  of  any  property  of  the  defendant,  real  or 
personal. 

IV.  The  court  will  observe  that  at  the  time  of  the 
passage  of  the  Act  of  1866  no  provision  whatever 
existed  conferring  upon  the  receiver  of  taxes  in  New 
York  city  any  rights  of  action.  His  oflSce  was  creat- 
ed in  1843,  but  it  was  not  until  the  passage  of  chap. 
334  of  the  Laws  of  1867  that  he  was  authorized  to 
bring  action's  at  law.  The  Act  of  1866  (chap.  761) 
created  a  new  right.  It  taxed  property  never  taxed 
before  (People  i?.  Dolan,  36  N.  Y.  59),  and  provided 
new  and  special  remedies  for  the  enforcement  of 
that  right.  Under  such  circumstances  it  is  well  set- 
tled that  the  remedies  so  provided  are  exclusive. 
Wood  V.  Supervisors  of  Monroe  Co.,  50  Hun^  6  ; 
Dudley  v.  Mayhew,  3  Comstock,  1 .  The  tax  on  bank 
stock  is  in  the  nature  of  a  tax  in  rem.  It  is  like  a 
real  estate  tax,  and  the  property  is  liable  in  the  first 
instance  certainly,  if  not,  as  we  contend,  exclusively. 
Undoubtedly  the  receiver  might  have  brought  his 
action  under  the  statute,  and  compelled  a  sale  of  the 
stock  and  the  application  of  the  proceeds.  He  might 
have  resorted  to  the  dividends,  or  enforced  his  Uen 
as  the  statute  prescribes.  But  it  is  too  late  now, 
after  the  lapse  of  nearly  six  years,  and  after  the  de- 
fendant may  have  parted  with  the  stock  to  prosecute 
her  generally  for  the  amount  of  the  tax,  and  charge 
her  with  interest  and  costs. 

By  the  Coubt. — O'Gorman,  J.— The  contention  on 
this  appeal  arises  from  the  following  facts,  which  are 
admitted.  The  defendant  was  assessed  in  the  city  and 
county  of  New  York,  in  1 882  and  1 883,  on  certain  stock 
in  the  Broadway  National  Bank  standing  in  her  name. 
She  has  always  been  and  is  a  resident  of  Westches- 
ter county.  The  proceedings  by  which  the  tax  was 
imposed  were  all  regular,  and  a  warrant  for  the  col- 
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lection  of  the  tax  was  delivered  in  due  form  to  the 
plaintiff,  who  is  receiver  of  taxes  in  the  city  of  New 
York.  The  tax  has  never  been  paid  by  defendant. 
It  does  not  appear  that  any  warrant  to  collect  it  has 
ever  been  issued  to  any  marshal,  or  returned,  or 
that  there  has  ever  been  any  attempt  to  levy  it  by 
distress  and  sale.  The  plaintiff,  as  receiver  of  taxes 
in  the  city  of  New  York,  now  brings  this  action 
against  the  defendant  and  demands  a  money  judg- 
ment for  the  amount  of  the  tax  and  interest. 

With  the  assent  of  counsel,  the  court  directed  a 
verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  at  general  term. 

The  receiver  of  taxes  is  an  oflScer  of  the  law  and 
has  no  powers  other  than  such  as  are  expressly  or 
by  necessary  implication  conferred  on  him  by  the 
law.  As  a  condition  precedent  to  the  right  of  the  re- 
ceiver of  taxes  to  maintain  any  action  for  the  collec- 
tion of  personal  taxes  under  the  provisions  of  §  863 
of  the  Consolidation  Act  of  1882,  it  must  appear  that 
the  case  is  one  which  by  statute  the  receiver  is  au- 
thorized to  send  to  the  attorney  for  the  collection  of 
personal  taxes  for  prosecution.  These  cases  are  ; 
(1.)  **  All  cases  of  personal  taxes  embraced  in  the 
assessment  rolls  when  the  assessment  is  $1,000  or 
more,  and  upon  which  a  warrant  to  any  of  the  mar- 
shals of  said  city  and  county  has  been  issued  and 
nnsatisfied  for  a  period  of  sixty  days,  or  returned 
unsatisfied  in  whole  or  in  part ;  "  and  (2.)  *'  All 
other  cases  of  personal  taxes  when  application  to 
any  court  may  be  made  for  the  collection  of  the  tax." 
Consolidation  Act,  §  859. 

The  cases  where  application  to  any  court  may  be 
made  for  collection  of  a  tax,  are  those  mentioned  in 
section  857  of  that  act,  and  there  is  no  evidence  that 
any  of  the  events  have  occurred  in  this  case  justify- 
ing the  receiver  of  taxes  in  bringing  this  action 
against  the  defendant.     lb.  §  857. 
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Section  863  of  the  Consolidation  Act  provides  for 
the  collection  by  action,  of  any  tax  imposed  for  per- 
sonal property  upon  any  person  in  the  city  and 
county  of  New  York.  It  is  contended  by  the  plaint- 
iff here,  that  the  true  meaning  of  this  clause  is  to  be 
arrived  at  by  construing  it  as  if  it  had  been  written 
thus — '•  for  the  collection  of  any  tax  imposed  in  the 
city  and  county  of  New  York  upon  any  person,"  Ac. 

I  do  not  think  that  we  are  justified  in  taking  this 
liberty  with  the  text  of  the  law,  especially  as  there 
is  no  necessity  to  resort  to  such  a  process.  The  law 
has  made  ample  provision  for  the  collection  of  taxes 
on  bank  stock  no  matter  where  the  owner  may 
reside. 

By  chapter  761,  Laws  of  1866,  the  stock  was  made 
taxable  at  the  place  where  the  bank  was  located,  and 
special  remedies  were  provided  for  the  collection  of 
that  tax  where  the  stockttolder  was  a  non-resident. 
FiBST  : — In  case  of  non -residence,  the  collector 
and  county  treasurer  may  proceed  against  the  per- 
son taxed,  in  the  same  manner  as  where  a  personal 
tax  has  been  assessed  upon  a  person  who  has  sub- 
sequently removed  from  the  town  or  ward  where  the 
assessment  is  laid,  namely  :  by  issuing  a  warrant  to 
any  sheriff  or  constable  of  the  county  to  which  the 
person  has  removed  (Laws  of  1836,  chapter  461). 
Second  : — And,  this  also  in  case  of  non-residence 
the  county  treasurer  or  receiver  of  taxes,  may  have 
an  action  to  collect  the  tax  ''  from  the  avails  of  the 
sale  of  the  stock."  Thibd  : — The  tax  is  made  a  lien 
upon  the  stock  from  the  day  it  is  assessed,  until 
payment  is  made,  and  all  transfers  are  subject  to  such 
lien.  FouBTH  : — It  is  made  the  duty  of  the  bank 
and  of  its  officers  to  retain  so  much  of  any  dividends 
declared  upon  the  stock  as  will  suffice  to  pay  the 
tax,  until  the  tax  is  paid.  These  provisions  were 
re-enacted  in  1880,  in  1881  (chap.  477),  and  in  the 
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act  to  revise  the  banking  laws  (chap.  409  of  the 
Laws  of  1882),  and  are  now  the  law. 

By  §  314  of  chap.  409  of  the  Laws  of  1882,  the  re- 
ceiver of  taxes  may  have  an  action  to  *'  collect  the  tax 
from  the  avails  of  the  sale  of  his  (the  owner's)  stock," 
in  cases  where  he  does  not  reside  in  the  place  where 
the  bank  is  located.  This  act,  I  think,  is  broad 
enough  in  its  language  t&  cover  such  transactions  in 
the  city  of  New  York.  The  action  now  under  con- 
sideration is  not  brought  under  or  in  compliance 
with  this  act.  It  is  not  an  action  in  rem,  for  the 
purpose  of  procuring  a  sale  of  the  stock,  but  an 
ordinary  action,  in  personam,  for  a  money  judgment. 
It  is  not  even  alleged  here  that  the  bank  stock  is 
now  in  the  possession  of  the  defendant,  and,  as  to 
the  taxes  of  1883,  it  would  appear  that  the  defendant 
was,  in  fact,  not  a  stockholder  when  these  taxes 
were  imposed. 

In  my  opinion  this  action,  on  the  part  of  the 
plaintiff,  cannot  be  sustained.  The  verdict  for  the 
plaintiff  should  be  set  aside,  and  the  defendant 
should  have  judgment,  with  costs. 

T&UAX,  J. ,  concurred. 
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JOHN  L.  REDMOND,  et  al.,  Respondents  v.  THE 
MAYOR,  &o.,  OF  THE  CITY  OF  NEW  YORK, 
Appellant. 

Assessments  void  for  want  cf  certain  publication^lllegaHty  not  appearing  on 
the  record^Designation  qf  paper,  when  not  legal,  when  force  qf  spent — 
Voluntary  payment,  what  is  noL 

The  non-publication,  in  newspapers  designated  for  that  purpose  pursuant  to 
the  requirements  of  statute,  of  the  resolution  and  ordinance  authorizing 
the  re-paving  and  the  laying  and  re-laying  crosswalks  of  and  in  a  street 
for  the  paving  of  which  an  assessment  has  once  been  paid,  and  directing  an 
assessment  for  the  expense  thereof,  renders  the  assessment  illegal  and  void. 
Such  illegality  does  not  appear  on  the  face  of  the  record. 

A  designation  not  communicated  to  the  common  council  does  not  constitute 
a  legal  designation;  consequently  under  such  a  designation  there  are  no 
papers  in  which  the  proceediDgs  could  be  published  piu^uant  to  the  statute. 
The  force  of  a  designation  for  a  particular  year  is  spent  at  the  close  of  the 
year,  and  does  not  continue  until  another  designation  is  made ;  conae- 
quently  there  is  no  presumption  of  the  publication  of  proceedings  had  after 
the  expiration  of  such  year  in  the  papers  so  designated. 

Where  the  owner,  neither  he  nor  his  predecessors  in  title  being  chargeable 
with  knowledge  of  the  facts  that  rendered  an  assessment  void,  is  obliged  to^ 
and  does  pay  it  in  order  to  procure  a  loan  upon  his  property,  such  payment 
is  not  a  voluntary  one. 

Before  Freedman  and  Ingbaham,  JJ. 

Dedded  November  3,  1890. 

Appeal  by  defendant  from  a  judgment  entered  on 
the  decision  of  the  court  upon  a  trial  before  the  court 
without  a  jury. 

This  action  is  brought  to  recover  back  the  amount 
paid  by  plaintiffs  to  defendant  for  an  assessment 
levied  on  their  property  for  paving  Thirty-sixth  street 
between  Seventh  and  Eight  avenues  with  Belgian  or 
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trap  block  pavement  and  for  laying  and  re-laying 
crosswalks  at  the  int^secting  streets  and  avenues. 

It  appeared  on  the  trial  that  the  ordinance  author- 
izing the  work  and  directing  an  assessment  for  the 
expense  thereof  provided  that  it  should  be  done 
under  such  directions  as  should  be  given  by  the  Cro- 
ton  aqueduct  department,  and  also  provided  as  to 
relaying  those  crosswalks  already  laid,  that  only 
those  should  be  relaid  which  in  the  opinion  of  the 
Croton  aqueduct  board  were  not  in  good  repair  or  not 
upon  a  grade  adapted  to  the  grade  of  the  proposed 
new  pavement.    It  appeared  the  street  had  been  before 
paved,  and  an  assessment  levied  therefor  which  had 
been  paid.     It  further  appeared  that  the  said  ordi- 
nance and  the  resolution  recommending  its  adoption 
were  not  published  as  required  by  the  seventh  and 
the  thirty -seventh  sections  of  the  charter  of  the  city 
of  New  York  passed  in  1857.     The  resolution  and 
ordinance  were  adopted  by  the  board  of  aldermen 
on  October  4,  1869,  and  by  the  board  of  assistant 
aldermen  on  October  23,  1869,  and  approved  by  the 
mayor  December   24,  1869.     The   assessment  was 
confirmed  by  the  board  of  revision  and  correction  of 
assessments  on  November  2,  1871,  and  its  title  was 
entered  in  the  record  of  titles  of  assessment  lists 
confirmed  in  the  bureau  of  the  collector  of  assess- 
ments on  September  9,  1872,  and  in  the  oflice  of  the 
clerk  of  the  bureau  of  arrears  on  November  13, 1871. 
It  appeared  that  on  December  1,  1868,  certain 
newspapers  were  by  written  paper,  dated  that  day, 
signed  Thomas  Coman,  Mayor,  Richard  B.  Connolly, 
Comptroller,  designated  by  the  mayor,  and  comptrol- 
ler as  papers  wherein  the  proceedings  of  the  common 
council  or  either  branch  of  it  and  the  notice  of  its 
committees,  should  be  published.     There  was  no 
evidence  that  this  designation  was  communicated  to 
the  common  council,  the  evidence  tended  to  show 
that  it  was  not  communicated,  and  the  trial  court  so 
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found.  No  newspapers  were  designated  as  corpora- 
tion papers  by  the  mayor  and^comptroUer  from  Jan- 
uary 1, 1869,  until  the  summer  of  1871.  It  also  ap- 
peared that  on  July  6, 1867,  a  proper  designation  was 
made  for  the  year  1867,  there  was  no  evidence  as  to 
its  having  been  communicated  to  the  common  coun- 
cil, and  there  is  no  finding  on  that  point. 
Other  facts  appear  in  the  opinion. 

William  H.  Clark,  counsel  to  the  corporation,  and 
George  L.  Sterling  of  counsel,  for  appellant,  argued. 

I.  The  plaintiffs  have  not  shown  that  the  assess- 
ment confirmed  in  1871  was  illegal.  The  respond- 
ents appear  to  claim  the  contrary  because  the  ordi- 
nance for  the  doing  of  the  work  was  not  advertised  as 
required  by  certain  statutes.  The  proof  is  that  in 
1867,  a  designation  of  papers  for  the  publication  of 
corporation  ordinances  was  made  and  presumptively 
(there  is  no  finding  on  that  point)  communicated  to 
the  common  council  as  required  by  statute,  viz.: 
Laws  of  1867,  chap.  586,  p.  1596.  The  presump- 
tion is  always  that  every  act  that  ought  to  have 
been  performed  by  city  officials  in  connection  with 
the  levying  of  assessments  has  been  performed, 
unless  the  contrary  is  made  to  clearly  appear.  Mat- 
ter of  Hebrew  Asylum,  70  N.  Y.  476  ;  Matter  of 
Bassford,  50  lb.  512  ;  Matter  of  Williamson,  3  ffon, 
65-68  ;  Matter  of  Gantz,  85  N.  Y.  536  ;  Bigelow  t?.- 
Boston,  120  Mass.  826.  It  is  also  appears  that  on 
December  1,  1868,  a  designation  was  also  made,  but 
that  it  was  not  communicated  to  the  common  council. 
The  ordinance  for  the  doing  of  the  work  was  ap- 
proved by  the  mayor,  December  24, 1869.  The  only 
ground  on  which  the  plaintiff  can  rely,  therefore,  is 
that  because  the  designation  made  in  1868  was  not 
communicated  to  the  common  council,  the  assess- 
ment is  illegal  on  the  authority  of  Matter  of  Ander- 
son, 60  N.  Y.  457.     It  appears  that  chapter  853  of  the 
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Laws  of  1868  was  not  complied  with.  But  although 
that  was  the  case  the  designations  under  the  Act  of 
1867  remained  in  force  until  new  ones  were  made. 
Matter  of  Folsom,  56  N.  Y.  60.  It  will  be  found,  we 
think,  that  none  of  the  following  cases  on  which  the 
plaintiff  will  doubtless  rely  conflict  with  Matter  of 
Folsom  on  this  point.  Matter  of  Burmeister,  76  N. 
Y.  174  ;  Matter  of  Douglas,  46  lb.  42 ;  Matter  of 
Aster,  50  lb.  363  ;  Matter  of  Smith,  52  lb.  526  ; 
Matter  o/ Phillips,  60  75.  16  ;  Matter  o/ Anderson,  60 
lb.  457  ;  Matter  of  Burke,  62  lb.  224  ;  Matter  of  Levy, 
53  lb.  637. 

II.  The  payment  was  voluntary,  and  the  money 
cannot  be  recovered.  The  ordinance  in  this  case 
contains  a  delegation  by  the  common  council  to  the 
Croton  aqueduct  board  of  the  discretion  vested  in  the 
former  body..  The  ordinance,  a  copy  of  which  was 
attached  to  the  assessment  list,  contains  a  provision 
that  crosswalks  may  be  relaid  where  in  the  opinion 
of  the  Croton  aqueduct  board  they  are  not  in  good 
order  or  are  not  on  a  grade  adapted  to  the  grades  of 
the  new  pavement.  It  is  thus  left  to  the  Croton 
aqueduct  board  to  determine  what  crosswalks  shall 
be  relaid.  This  makes  the  assessment  utterly  ille- 
gal and  void  and  the  invalidity  appears  on  the  face 
of  the  record,  and  therefore,  the  payment  of  the 
assessment  was  voluntary.  Matter  of  Emigrant 
Industrial  Savings  Bank,  75  N.  N.  388 ;  Matter  of 
Trustees  of  the  Presbytery,  9  Daly,  357  ;  Phelps  v. 
The  Mayor,  etc.,  112  N.  Y.  216  ;  Tappan  v.  Young,  9 
Daly,  357.  In  the  present  case  it  not  only  appeared 
that  it  was  left  to  the  discretion  of  the  Croton  aque- 
duct board  to  determine  whether  any,  and  if  any,  what 
crosswalks  should  be  relaid,  but  also  that  an  item 
for  the  relaying  was  included  in  the  assessment. 
The  latter  fact  distinguishes  this  case  from  Burchell 
V.  Mayor,  30  N.  Y.  State  Reporter,  418.  The  follow- 
ing are  the  principal  cases  in  point  besides  those  to 
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which  we  have  already  referred  :  Fleetwood  t?. 
Mayor,  2  Sandf.  475  ;  Wilcox  v.  The  Mayor,  21 
Jones  &  Spencer,  436  ;  Peyser  v.  The  Mayor,  70  N. 
Y.  497  ;  Sprague  v.  Birdsall,  2  Cow.  419  ;  Clarke  v. 
Datcher,  9  tb.  674 ;  Supervisors  of  Onondaga  v.  Briggs, 
2  Den.  26  ;  N.  Y.  &H.  R.  R.  Co.  v.  Marsh,  12  N.  F.308 ; 
Sanford  v.  Mayor,  33  Barb.  147  ;  Union  Bank  v. 
Mayor,  51  lb.  159  ;  Flower  v.  Lance,  59  N.  Y.  603  ; 
Sexton  V.  Pepper,  28  Hun,  31  ;  Chase  v.  Chase,  95  N. 
Y.  373  ;  Lamborn  t?.  County  Commissioners,  97  U.  S. 
181  ;  Union  Pacific  Ry.  Co  v.  Commissioners  of  Dodge 
Co.,  98  lb.  541  ;  Oceanic  Steam  Navigation  Co.  v. 
Tappan,  16  Blatch.  296  :  Union  Ins.  Co.  v.  City  of 
Allegheny,  101  Penn.  St.  250,  is  a  case  in  point. 

James  A.  Deering,  attorney  and  of  counsel,  for  re- 
spondents, argued  :— 

I.  The  assessment  in  question  was  void  for  the 
reason  that  the  resolution  and  ordinance  of  the 
common  council  providing  for  the  paving  of  36th 
street  and  for  the  assessment  of  the  expense  thereof 
had  not  been  published  as  required  by  the  7th  and 
37th  sections  of  the  then  charter  (1857)  of  the  city. 
Chap.  446,  Laws  of  1857,  §§  7  and  37;  chap.  853,  Laws 
of  1868  ;  Matter  of  Douglas,  46  iNT.  Y.  ^2;  Matter  of 
Smith,  52  lb.  526;  Matter  of  Burmeister,76  lb.  174. 
In  the  latter  case  the  court  said :  *'  In  this  case 
the  evidence  tended  to  show  and  without  explana* 
tion  was  suflScient  to  establish  that  no  legal  desig- 
nation of  papers  was  made  under  the  Act  of  1868 
because  upon  the  authority  of  Anderson's  Case, 
supra,  such  designation  was  not  communicated  to 
the  common  council,  or  was  any  evidence  produced 
which  would  obviate  the  force  of  that  requirement 
in  that  Act,  or  from  which  an  inference  could  be 
drawn  that  it  had  been  complied  with.  We  cannot 
go  back  of  1868   because  the   selections  in   1867 
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were  limited  to  one  year  {In  re  Burke,  62  N.  Y.  224). 
As  the  case  stands  we  must  assume  that  at  the  time 
this  ordinance  was  passed  there  were  no  papers  des- 
ignated, neither  according  to  the  Act  of  1870  or 
1868,  in  which  these  proceedings  could  have  been 
published,  and  this  being  so,  the  common  council 
were  expressly  prohibited  from  passing  the  ordinance 
in  question." 

II.  The  plaintijSs  are  entitled  to  recover  the  as- 
sessment for  the  reason  that  it  was  in  fact  null  and 
void  because  the  ordinance  and  resolution  providing 
therefor  were  wholly  void  and  that  the  facts  estab- 
lishing this  want  of  jurisdiction,  namely,  the  invalid- 
ity of  the  ordinance  providing  for  the  work  and  the 
assessment  did  not  appear  upon  the  face  of  the  as- 
sessment list.  Tripler  v.  Mayor,  53  Hun,  36  ;  Jex  v. 
Mayor,  103  N.  Y.  536;  Bruecher  v.  Portchester,  101  lb. 
240,  244  ;  Strusburgh  v.  Mayor,  87,  lb.  453  ;  Home  v. 
Town  of  New  Lots,  83  lb.  100  ;  Peyser  v.  Mayor,  70 
lb.  497  ;  National  Bank  of  Chemung  v.  Elmira,  53 
/&.  49  ;  Newman  v.  Supervisors,  45  lb.  076  ;  Bank 
of  Commonwealth  v.  Mayor,  43  lb.  187. 

III.  The  payment  of  the  assessment  was  invol- 
untary and  the  money  may  be  recovered.  The  cir- 
cumstances under  which  the  payment  was  made 
constitutes  duress  in  fact.  Tripler  v.  Mayor,  53 
Hun,  36  ;  Manhattan  College  v.  Mayor.  Supreme 
Court,  Special  Term,  May  1890,  Lawrence,  J. ;  Con- 
nelly V.  Mayor,  Supreme  Court  Special  Term,  May 
1890  ;  Vaughan  v.  Portchester,  6  N.  Y.  St.  Rep.  68. 

IV.  There  was  duress  in  law  as  well  as  in  fact. 
Peyser  v.  Mayor,  70  N.  Y.  497  ;  Tripler  v.  Mayor, 
53  Hun,  36  ;  Jex  v.  The  Mayor,  103  N.  Y.  536  ; 
Bruecher  v.  Portchester,  101  lb.  240  ;  Strusburgh  v. 
The  Mayor,  87  lb.  453  ;  Horn  v.  The  Town  of  New 
Lots,  83  lb.  100  ;  National  Bank  of  Chemung  v. 
Elmira*  53  lb.  749  ;  Newman  v.  Supervisors,  45  lb. 
676  ;  Marsh  v.  Brooklyn,  59  lb.  280  ;  Union  Bank  v. 
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Mayor,  51  N.  Y.  638  ;  Bank  of  Commonwealth  v. 
Same,  43  lb.  189  ;  Robertson  v.  Frank  Brothers  Co., 
U2  U.  S.  17  ;  Diefenthaler  t?.  The  Mayor,  111  lb. 
331.  Phelps  V.  The  Mayor,  112  N.  Y.  216  has 
no  bearing  on  the  present  action.  There  the  assess- 
ment was  invalid  upon  its  face.  It  resembled 
Smart  v.  Palmer,  74  N.  Y.  183,  and  Wells  v.  City  of 
Buffalo,  80  lb.  253.  In  the  present  case  the  plaint- 
iffs had  no  knowledge  whatever  as  to  the  facts 
making  the  assessment  illegal.  There  is  no  evi- 
dence, even  inferential,  that  they  had  any  actual 
knowledge  as  to  frauds  vitiating  the  assessment ; 
but  assuming  that  they  knew,  such  knowledge  on 
their  part  is  immaterial.  This  is  a  new  element 
entirely,  or  rather  an  attempted  distinction,  but 
without  substance.  Knowledge  or  want  of  knowl- 
edge of  the  fact  constituting  the  invalidity  of  the 
assessment  is  wholly  immaterial  where  the  right  to 
recover  is  founded  upon  duress  in  fact  or  in  law. 
It  is  no  part  whatever  of  coercion  in  fact  or  in  law. 
It  is  the  simple  fact  that  the  assessment  is  in  the 
nature  of  an  enforceable  judgment  that  constitutes 
coercion  or  duress,  as  defined  in  Peyser's  case ; 
knowledge  of  the  fact  that  it  is  actually  void,  or  in 
part  illegal  for  jurisdictional  or  extrinsic  reasons, 
may  only  njake  the  coercion  greater.  If  the  as- 
sessment were  assailed  for  the  reason  that  it  was 
paid  in  mistake  of  the  facts,  want  of  actual  knowl- 
edge would  have  some  bearing  ;  but  the  single  groimd 
is  that  being  apparently  a  valid  assessment,  it  was 
per  86  a  judgment  that  might  be  or  could  be  or  was 
in  process  of  enforcement.  Judge  Folger  in  Peyser's 
case  said  :  ''  As  he  cannot  resist  the  execution  of 
it  when  execution  is  attempted,  he  may  as  well  pay 
the  amount  at  one  time  as  at  another  and  save  the 
expense  of  delay."  The  analogy  to  judgment  of 
courts  was  stated  in  Peyser's  case  ;  yet  in  all  cases 
of  .judgment  the  party  paying  the  judgment  has  al- 
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ready  contested  the  other's  claim,  knows  all  the 
facts — all  spread  upon  the  record — yet  when  the 
judgment  is  reversed  or  action  brought  to  recover 
the  amount  paid,  he  may  recover.  Actual  knowledge 
has  no  bearing  whatever  upon  the  question  of  the 
right.  The  cases  cited  by  the  city's  counsel  as  fol- 
lows :  Thetwood  v.  Mayor,  2  Sandf.  475  ;  Forest  v. 
Mayor,  3  Ahh.  350  ;  Wilcox  v.  Mayor,  21  Jones  ifb 
Spencer^  436  ;  Sprague  v.  Birdsall,  2  Cow.  419  ; 
Clarke  v.  Butcher,  9  i&.  674  ;  Supervisors  v.  BriggS,  2 
Den.  26  ;  N.  Y.  &R.  R.  v.  Monk,  12  N.  Y.  308  ;  Union 
Bank  v.  Mayor,  51  Barb.  159.  Flower  v.  Lance,  59 
N.  Y.  603  ;  Secton  v.  Pepper,  28  Hun,  31 ;  Lambern  v. 
County  Commr. ,  97  U.  S.lSl;  Union  Pacific  Railroad 
Co.  V.  Commrs.,  98  lb.  541  ;  were  all  long  anterior 
to  Peyser  v.  The  Mayor  and  subsequent  cases,  and 
bear  no  analogy,  in  fact  or  in  law,  to  the  New  York 
city  assessment  cases.  Long  quotations  are  made 
from  the  United  States  cases,  but  in  both  the  Su- 
preme Court  applies  the  local  law  of  the  state  from 
which  the  appeal  came.  That  court,  however,  in 
the  first  cited  case  expressly  refers  to  the  fact  that 
in  those  states  where  a  future  sale  for  non-payment 
would  confer  an  apparently  valid  title  a  payment  to 
remove  a  cloud  upon  the  title  would  be  compulsory. 
A  judgment  alone  is  technically  coercion.  Lott  v. 
Swezey,  29  Barb.  87-94  ;  Robertson  v.  Frank  Brothers 
Co.,  132  Z7.  S.  17. 

V.  The  fact  that  the  statute  imposed  interest  at 
seven  per  cent,  for  non-payment  of  the  assessment, 
and  that  such  interest  was  accruing  thereon  was  suf- 
ficient to  constitute  duress  in  fact.  Robertson  v. 
Prank,  132  U.  S.  17  ;  Union  Bank  t?.  Mayor,  51  iVT.  Y. 
638  ;  Bank  of  Commonwealth  v.  Same,  43  lb.  189. 

VI.  Another  fact  which  under  the  special  laws 
applicable  to  taxes  and  assessments  in  city  of  New 
York  would  make  the  payments  involuntary  is  that 
a  sale  of  the  property  for  non-payment  thereof  could 
have  been  made  by  the  city.     Scott  v.  Onderdonk, 
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14  iV;.F.  9  ;  Haywood  v.  BuflGalo,  14  lb.  534  ;  Ward 
V.  Dewery,  16/5.  519  ;  Hatch  r.  Bufelo,  38  lb.  279  ; 
Allen  V.  Buffalo,  39  lb.  386  ;  Crube  v.  Andrews,  40 
lb.  549  ;  Newell  v.  Wheeler,  48  lb.  486  ;  Astor  v. 
Mayor,  b  J.  &  S.  581. 

By  the  Court. — Ingraham,  J. — It  is,  I  think,  clear 
that  the  ordinance  of  the  common  council  providing 
for  the  work  and  assessment  in  question,  and  the 
assessment  imposed  under  the  provisions  thereof, 
was  void  under  the  rule  adopted  by  the  court  of  ap- 
peals in  re  Burmeister,  76  JV.  F.  p.  177,  and  that 
such  invalidity  did  not  appear  upon  the  face  of  the 
assessment  list.  The  defendant  could  not,  therefore, 
have  enforced  the  assessment. 

It  is  also  clear  that  if  the  plaintiff^  had  been  com- 
pelled to  pay  the  assessment,  and  did  pay  it  without 
knowledge  of  its  illegality,  plaintiff^ would  be  entitled 
to  recover  back  the  amount  so  paid  in  this  action. 
Jex  V.  The  Mayor,  &c.,  103  N.  Y.  536  ;  Tripler  t?. 
Mayor,  &c. ,  53  Hun,  36.  It  is  claimed  on  behalf  of  the 
defendant  that  the  payment  was  voluntary  and  for 
that  reason  could  not  be  recovered  back.  I  am, 
however,  unable  to  find  in  this  case  any  facts  that 
would  make  the  payments  of  the  assessment  a  vol- 
untary one.  The  person  who  paid  the  assessment 
expressly  testified  that  she  had  no  knowledge  that 
the  assessment  was  void  and  that  its  payment  was 
necessary  because  of  the  refusal  of  a  trust  company 
to  make  a  loan  upon  the  property  until  the  assess- 
ment was  paid.  There  is  nothing  to  charge  either 
the  plaintiffs  or  their  predecessors  in  title  with  knowl- 
edge of  the  facts  that  rendered  the  assessment  void. 
The  payment  was  not,  therefore,  a  voluntary  one, 
and  the  plaintiff  was  entitled  to  recover.  Tripler  v. 
The  Mayor,  Ac,  53  Hun,  36. 

The  judgment  should  be  affirmed  with  costs. 

Freedman,  J,  concurred. 
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MAKGARET  C.  SMYTH,  Plaintiff  v.  THE  MAYOR, 
&o.,  OP  THE  CITY  OF  NEW  YORK,  Defendant. 

Assessment^  voluntary  payment  of. 

Plaintiff  after  haying  on  her  petition  obtained  from  the  Supreme  Court  in 
July,  1881,  an  order  vacating  an  assessment  and  directing  the  municipal 
officers  to  cancel  and  discharge  the  same  and  the  lien  or  liens  upon  the 
records  of  their  respective  offices  so  far  as  the  same  affected  plaintiffs  lot, 
neglected  to  enter  the  order  until  1889.  In  the  meantime  she,  in  order  to 
j>rocure  aloan  upon  mortgage  on  her  lots,  paid  the  assessment,  no  threat  to 
sell  the  property  having  been  made  on  behalf  of  the  city  and  no  proceedings 
of  any  kind  to  compel  payment  of  the  assessment. 

Held^  a  voluntary  payment. 

Before  Freedmah  and  Ikgraham,  JJ. 

DecUkd  Nwember  3,  1890. 

Application  for  judgment  in  an  action  tried  be- 
fore a  jury  where  the  court  directed  a  verdict  for 
defendant  subject  to  the  opinion  of  the  court  at 
general  term. 

The  facts  suflSciently  appear  in  the  opinion. 

James  A.  Deering,  attorney  and  of  counsel,  for 
plaintiflF,  made  the  same  points  as  to  the  payment 
being  involuntary  as  he  made  in  the  preceding  case, 
and  he  also  argued  : — 

I.  The  assessment  having  been  vacated  by  a  judg- 
ment of  the  supreme  court,  the  plaintiff  has  an  ab- 
solute right  to  recover  the  same.  Jones  v.  The  Mayor, 
Supreme  Court,  General  Term,  Nov.  1886.  See  Appen- 
dix ;  Peyser  v.  The  Mayor,  70  N.  Y.  497  ;  Pursell  v. 
The  Mayor,  85  lb.  330  ;  Parsons  v.  Rochester,  5  N. 
T.  St.  Rep.  469. 

II.  The  plaintiff  is  entitled  to  recover  the  assess- 
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ment  paid  by  her  for  the  reason  that  the  same  was 
in  fact  illegal  and  void  because  there  was  fraud  in 
the  proceedings  relative  to  the  assessment  and  such 
fraud  did  not  appear  upon  the  face  of  the  assessment 
list,  but  was  adjudicated  and  settled  by  the  order 
and  judgment  of  the  Supreme  Court  of  July  21, 1881. 
Jex  V.  The  Mayor,  103  N.  Y.  536  ;  Bruecher  v.  Port- 
chester,  101  i6.  240.  244  ;  Strusburg  v.  The  Mayor, 
87  R.  453  ;  Hone  v.  The  Town  of  New  Lots,  83  lb. 
100  ;  Peyser  v.  The  Mayor,  70  lb.  497  ;  Nat.  Bank 
of  Chemung  v,  Elmira,  53  lb.  49;  Newman  v.  Super- 
visors, 45  lb.  676  ;  March  v.  Brooklyn,  59  Tb.  280  ; 
Bank  of  Commonwealth  v.  Mayor,  43  J^.  187  ;  Tripler 
V.  the  Mayor,  52  Hun,  36  ;  Parsons  v.  Rochester,  5 
N.  Y.  St.  Rep.  469  ;  Brehm  v.  The  Mayor.  6  lb.  661 ; 
Vaughn  v.  Portchester,  6  lb.  681. 

III.  The  order  of  the  Supreme  Court  made  July 
21,  1881,  was  not  affected  by  the  fact  that  it  was  not 
entered  until  July  24,  1889.  The  validity  of  the  or- 
der is  not  affected  by  delay.  Whitney  v.  Belden,  4 
Paige,  140.  The  defendants  were  in  no  manner  prej- 
udiced by  the  delay  in  entering  the  order. 

IV.  The  said  order  of  the  Supreme  Court  and  the 
proceedings  to  vacate  the  assessment  in  the  said 
court  were  not  affected  by  the  proceedings  subse- 
quently taken  before  tlfe  assessment  commission 
under  chap.  550  Laws  of  1880.  Chap.  550,  Laws  of 
1880,  §  8  ;  /n  re  Longe,  85  N.  Y.  307. 

William  H.  Clarke,  counsel  to  the  corporation,  and 
George  L.  Sterling  of  counsel,  for  defendant,  argued 
on  the  questions  considered  in  the  opinion: 

The  payment  was  made  with  full  knowledge  of 
the  facts  and  was  voluntary,  and  cannot  therefore  be 
recovered.  Phelps  v.  The  Mayor,  112  iNT.  F.  21  ; 
Vannest  v.  The  Mayor,  Ac,  113  iJ.  652  ;  Wilcox  v. 
The  Mayor,  21  Jones  &  Spencer,  436  ;  Sands  v.  The 
Mayor,  13  N.  Y.  State  Reporter^  61  ;  Clarke  v.  Dutcher, 
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9  Cow.  674  ;  Spraguet?.  Birdsall,  2  lb A19  ;  Fleetwood 
V.  the  Mayor,  2  Sandf.  475  ;  Supervisors  of  Onon- 
daga v.  Briggs,  2  Den.  26  ;  N.  Y.  &  Harlem  R.  Co.  v. 
Marsh,  \2  N.  7.308  ;  Sanfordt?.  The  Mayor,  ZZBarh. 
147  ;  Union  Bank  r.  Mayor,  51  lb.  159  ;  Flower  v. 
Lance.  69  A'  Y.  603;  Peyser  v.  The  Mayor,  70  lb.  497  ; 
Sexton  V.  Pepper,  28  Hun^  31  ;  Lamborn  v.  County 
Commissioners,  97  U.  S.  1%\  \  Union  Pacific  R.  Co.  v. 
Commissioners  of  Dodge  County,  98  lb.  541  ;  Oceanic 
Steamship  Navigation  Co.  v.  Tappan,  16  Blotch.  296  ; 
Union  Insurance  Co.  v.  City  of  Allegheny,  101  Penn. 
St.  250. 

By  the  Court. — ^Ingraham,  J.^ — We  think  the  pay- 
ment of  the  assessment  in  this  case  was  clearly 
a  voluntary  payment.  Prior  to  the  time  of  the 
payment  proceedings  had  been  commenced  to  have 
the  assessment  declared  void,  and  an  order  had  been 
signed  by  one  of  the  justices  of  the  Supreme  Court, 
dated  on  the  21st  of  July,  1881,  vacating  the  assess- 
ment and  directing  the  municipal  oflBcers  to  cancel 
and  discharge  the  same .  and  the  lien  or  liens  upon 
the  records  of  their  respective  oflSces  so  far  as  the 
same  affected  plaintiff's  lots.  This  order  does  not 
appear  to  have  been  filed  until  some  time  in  1889. 
The  court,  however,  had  decided  that  the  assessment 
was  void  and  that  it  should  be  vacated. 

In  order  to  remove  the  lien  of  the  assessment 
from  the  plaintiff's  property,  she  had  to  file  the 
order,  take  a  certified  copy  of  it  to  the  proper  officers, 
and  the  lien  was  discharged.  Instead  of  that  she 
went  and  paid  the  assessment.  There  was  no  threat 
on  behalf  of  the  city  to  sell  the  property,  and  the 
assessment  was  paid  not  on  account  of  any  proceed- 
ings of  any  kind  taken  by  the  city  but  for  her  own 
purpose,  viz.,  to  obtain  a  loan  on  mortgage. 

The  case  comes  directly  within  the  case  of  Phelps 
V.  The  Mayor,  &c.,  112  iV.  y.  216  ;  it  was  there  stated: 
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**  We  do  not  understand  that  the  rule  goes  further 
in  its  authority  to  permit  a  recovery  back  of  the 
moneys  paid  by  a  person  under  a  tax  or  assessment 
than  in  a  case  where  its  payment  being  compelled 
by  the  actual  or  threatened  seizure  of  his  person  or 
di vesture  of  his  goods."  Here  the  assessment  had 
been  declared  by  the  court  to  have  been  illegal  on 
plaintiflfs  petition  and  an  order  signed  so  adjudging. 
A  payment  made  under  such  circumstances  was  not 
compelled  by  an  action  or  threatened  seizure  of  his 
person  or  divesture  of  his  goods. 

We  think,  therefore,  the  defendant  is  entitled  to 
judgment  on  the  verdict,  with  costs. 

Fbeedman,  J.,  concurred. 


THE  MAYOR,  Ac,  OP  THE  CITY  OF  NEW  YORK, 
Appellant,  v.  MICHAEL  FINN,  TIMOTHY  DON- 
OVAN,  AND  JAMES  RILEY,  Respondents. 

Service  by  mail^  when  no  presumption  qf  delivery — Notice^  insufficient  pro(tf 

qf  service  qf. 

Where  it  does  not  appear  to  what  place  a  letter  mailed,  postage  prepaid,  was 
addressed,  there  is  no  presumption  that  it  was  deliveied  at  any  place,  or  to 
the  person  to  whom  it  was  addressed. 

A  com'se  of  business  whereby  after  letters  are  signed  they  are  copied  in  a 
letter  boolc,  addressed  and  put  in  the  mail  by  either  a  clerk  or  messenger, 
will  not  raise  a  presumption  that  a  particular  letter  was  addressed  to  the 
person  to  whom  it  was  intended  to  be  sent  at  any  particular  place,  or  that 
the  messenger  knew  the  correct  address  of  such  person. 

Service  of  a  notice  to  do  an  act  is  not  proved  by  the  mere  evidence  that  a 
messenger  delivered  an  envelope  about  the  contents  of  which  he  knew 
nothing;  nor  is  it  proved  by  showing  that  in  a  book  there  was  a  copy  of  a 
letter  bearing  a  certain  date  requiring  certain  acts  to  be  done  in  and  about 
a  particular  business  and  that  about  that  time  a  messenger  of  the  writer 
delivered  a  sealed  envelope,  of  the  contents  of  which  he  knew  nothing,  to 
the  person  to  whom  it  was  addressed,  there  being  no  evidence  that  there 
were  not  other  business  relations  between  the  parties  which  called  for  the 
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sending  of  letters  requiring  acts  to  be  done  In  and  about  them,  or  that  no 
letters  on  other  matters  were  delivered  about  the  same  time. 

Before  Fbeedman  and  Ingbaham,  JJ. 

Decided  November  3,  1890, 

Appeal  by  plaintiff  from  judgment  entered  upon  a 
dismissal  of  complaint. 
The  facts  sufficiently  appear  in  the  opinion. 

William  H.  Clarke  counsel  to  the  corporation,  and 
John  J.  Tovmsend  of  counsel,  for  appellant,  on  the 
questions  considered  in  the  opinion,  argued,  among 
other  things  : — 

I.  The  city  claims  that  the  proof  was,  prima  fade, 
sufficient  to  charge  the  defendant  Finn  with  receipt 
of  the  notice  of  August  2,  1882,  and  that  it  was 
error  to  have  excluded  the  paper.  The  witness 
Walsh,  although  he  had  no  special  recollection  of 
this  particular  notice,  testified  clearly  in  regard  to 
the  course  of  business  in  his  bureau ;  that  he  at 
that  time  mailed  all  letters  of  that  character  in  the 
bureau,  and  that  he  also  before  mailing  them  copied 
the  letters  in  the  press-book,  sealed  them  in  envel- 
opes, put  postage -stamps  on  them,  and  deposited, 
them  in  the  U.  S.  mail  box.  This  proof  showing  the 
course  of  business  was  all  that  was  needful  to  estab- 
lish a  prima  facie  case  of  sending  this  notice  under 
the  rule.  Abbott's  Trial  Evidence,  433  ;  Howard  v. 
Daly,  61  N.  Y.  362, 366  ;  it  was  also  proper  to  send  the 
notice  by  mail.  The  Mayor  v.  Moore,  52  Hun,  139. 
The  notice  should  have  been  admitted  and  the  ques- 
tion left  to  the  jury  to  decide  whether  the  defendant 
Finn  received  it  or  not. 

II.  As  to  the  notices  of  May  and  August,  1883,  as 
to  which  the  court  held  that  there  had  been  a  failure 
of  proof.  In  regard  to  the  notice  dated  May  23, 1883, 
the  witness,  Walsh,  although  he  never  saw  the  origi- 
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nal  of  the  paper,  testifies  that  on  or  about  that  date 
he  delivered  a  paper  in  an  envelope  to  the  defendant, 
Finn,  in  person.  He  received  it  from  the  deputy 
commissioner,  Mr.  Hamlin,  now  dead,  and  he  also 
received  from  Mr.  Hamlin  at  the  same  time  papers 
addressed  to  the  defendants  Riley  and  Donovan,  a 
significant  coincidence,  tending  to  show  that  the 
notices  related  to  this  contract  in  which  all  three 
of  the  persons  written  to  were  concerned.  The 
witness  Walsh  is  corroborated  by  the  witness  Mr. 
Clifford,  the  chief  clerk,  who  testified  to  the  course 
of  business  in  respect  to  the  originals  of  the  notices 
of  which  the  letter  book  was  copies,  were  shown 
him.  He  also  knew  at  the  time  of  the  trouble  over 
Finn's  contract.  The  same  proof  was  made  in  re- 
spect to  the  August  notice.  An  important  fact,  and 
one  tending  matierially  to  establish  prima  facie  the 
receipt  of  the  notice  by  Finn,  that  is  to  throw  upon 
the  defendant  Finn  the  burthen  of  disproving  the 
receipt  of  the  notice,  is  the  fact  testified  to  by  Walsh, 
that  the  papers  were  delivered  by  him  to  Finn  per- 
sonally. This  should  be  given  its  due  weight  in  con- 
nection with  the  technical  character  of  the  defence 
set  up. 

HI.  The  plaintiffs  are  entitled  to  haye  every  in- 
tendment and  fair  and  legitimate  inference  and  pre- 
sumption which  can  be  drawn  from  the  testimony 
taken  in  their  favor,  and  the  court  must  apply  this 
rule  in  considering  the  testimony.  Cook  v.  N.  Y.  C. 
&.  H.  R.  R.  Co.,  1  Ahb.  Ct.  of  Ap.  Dec.  432, 433  ;  Fair- 
fax  V.  The  Same,  S  J.  dc  S.  128,  p.  136. 

Arthur  H.  Smith,  attorney,  for  respondent  Finn  ; 
L.  Laflin  Kellogg,  attorney  for  respondents  Donovan 
and  Riley,  and  of  counsel  for  all  the  respondents,  on 
the  questions  considered  in  the  opinion,  argued^ 
among  other  things  : — 

I.  There  is  in  this  case  no  proof  of  the  address  on 
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the  letter  supposed  to  have  been  mailed,  or  of  the  pre- 
pay mg  of  the  postage.  These  are  necessary  in  order 
to  raise  the  presumption  of  service  by  mail.  McCoy 
V.  The  Mayor,  46  Hun,  269  ;  Kosenthal  v.  Walker, 
111  U.  S.  185  ;  Bentley  v.  Whittier,  105  Mass.  391 ; 
Bell  V.  Lycoming  Fire  Ins.  Co.,  19  Hun,  238. 

II.  The  notices  of  May  and  August,  were  not 
proved.  The  entire  proof  is  as  follows  :  Mr.  Walsh 
says  that  he  received,  in  May  and  August,  envelopes 
which  were  sealed,  which  he  delivered  to  Mr.  Finn 
in  person  and  mailed  to  Mr.  Donovan.  That  he  did 
not  know  what  the  contents  of  the  envelopes  were, 
and  could  not  swear  positively  to  tfie  identity  of 
Riley  and  Donovan.  The  eflFect  of  this  testimony  is, 
that  he  delivered  a  sealed  envelope,  the  contents  of 
which  he  does  not  know,  to  Finn  certainly,  and  to 
some  one  whom  he  believed  to  be  Donovan.  There 
is  no  force  in  the  claim  that  the  notices  have  been 
proved  to  have  been  given  from  the  evidence  tend- 
ing to  show  the  course  of  business  in  the  oflBce. 

By  the  Court. — Ingbaham,  J. — ^Plantiff  alleges  in 
the  complaint  that  Finn,  the  contractor,  failed  and 
neglected  to  enter  upon  the  performance  of  the  work 
mentioned  in  the  contract  between  himself  and  the 
plaintiflP,  and  unnecessarily  delayed  the  prosecution  of 
said  work  in  violation  of  the  said  contract ;  that  the 
commissioner  of  public  works  notified  Finn,  in  writ- 
ing, that,  in  his  opinion,  the  said  work  was  unneces- 
sarily delayed  in  violation  of  the  provisions  of  the 
contract,  and  that  unless  the  said  work  was  resumed 
on  or  before  the  fifth  day  of  Jime  1883,  the  work, 
iwrould  be  declared  abandoned  and  would  be  relet. 
That  Finn  wholly  neglected  and  failed  to  comply 
vnth  the  requirements  of  the  said  notice. 

To  sustain  this  cause  of  action  the  plaintiff  must 
prove  that  Finn  wholly  failed  and  neglected  to  en- 
ter upon  the  performance  of  the  contract.     By  the 
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contract  Finn  was  to  commence  the  work  on  such 
day  and  at  such  point  or  points  as  the  commissioner 
of  public  works  should  designate.  Before  Finn  could 
be  said  to  have  failed  and  neglected  to  enter  upon 
the  performance  of  the  contract,  the  commissioner 
of  public  works  must  have  designated  a  day  upon 
which  he  was  to  commence  work.  Plaintiff  at- 
tempted to  prove  the  service  of  such  a  notice  upon 
Finn.  The  court  below  held  that  the  evidence  was 
not  sufficient  to  prove  the  service  of  the  notice.  In 
that  ruling  we  concur. 

The  evidence  relied  on  by  plaintiff  was  the  pro- 
duction of  a*  book  which  purported  to  contain 
press  copies  of  letters  sent  from  the  department 
and  in  which  appears  a  copy  of  a  letter  to  Finn, 
dated  August  2,  1882.  Jeremiah,  superintendent  of 
street  improvements,  testified  that  he  signed  the 
letter  and  it  was  approved  by  the  commissioner. 
That  after  the  letter  was  signed  it  was  copied 
in  the  letter  book,  addressed,  and  put  in  the  mail 
by  either  the  clerk  or  the  messenger  of  the  bu- 
reau. The  messenger  testified  that  he  mailed  all 
letters  of  that  character  and  notices  to  the  contrac- 
tors to  begin  work  at  that  time  ;  that  he  had  no 
recollection  of  having  mailed  that  letter ;  that  he 
copied  the  letters  in  the  press  book,  put  the  letters 
in  envelopes,  sealed  them,  got  stamps  and  mailed 
them. 

This  appears  to  be  all  the  evidence  as  to  the  ser- 
vice of  the  notice.  There  is  no  evidence  of  the  place 
to  which  the  letter  was  addressed,  nor  of  the  resi- 
dence of  Finn,  at  the  time. 

While  it  may  be  presumed  that  a  letter  properly 
addressed  with  the  postage  paid  and  deposited  in 
the  post-office  is  delivered  at  the  address  named  on 
the  envelope  where  it  does  not  appear  to*  what  place 
the  letters  is  addressed,  such  a  presumption  cannot 
arise,  and  even  if  we  can  presume  from  the  course 
of  business  proved  that  the  letter  was  mailed  and  the 


i 


MAYOR,  ETC.,  CITY  OP  NEW  YORK  v.  FINN.  365 

Opinion  of  the  Court,  by  iNasAHAM,  J. 

postage  paid,  there  is  no  presumption  that  the  mes- 
senger of  the  plaintiff  knew  the  correct  address  of 
Finn  and  that  the  letter  was  addressed  to  him  at  any 
particular  place.  The  evidence,  therefore,  failed  to 
justify  a  presumption  that  the  letter  reached  Finn. 

We  also  think  that  the  service  of  the  notice  of 
May  23,  1883,  was  not  proved.  The  messenger  of 
the  department  says  that  about  that  date  he  deliv- 
ered to.  Finn  an  envelope  directed  to  him,  about  the 
contents  of  which  he  knew  nothing,  and  which  he 
received  from  the  deputy  commissioner  of  public 
works  who  is  now  dead.  No  one  is  produced  who 
can  testify  as  to  the  contents  of  that  envelope. 

There  also  appeared  in  the  copy  letter  book,  a  let- 
ter addressed  to  Finn  and  to  his  sureties,  dated  May 
23,  1883.     No  one  was  produced  who  could  testify 
as  to  having  seen  the  original  letter,  nor  what  was 
done  with  it  after  it  was  copied.      All  that  was 
proved  was  that  there  was  a  letter  copied  in  the  book, 
dated  May  23,  1883,  and  which  was  addressed  to 
Finn,  and  that  at  about  that  time  a  messenger  from 
the  department  delivered  a  sealed  envelope  to  Finn 
of  the  contents  of  which  he  knew  nothing,  with  no 
evidence  that  the  plaintiff  had  no  other  contracts 
with  Finn  and  that  no  other  letters  were  delivered 
to  him  about  the  same  time.     This  is  clearly  insuf- 
ficient to  prove  that  the  letter  in  the  envelope  was 
the  original  of  the  copy  in  the  book,  and  the  court 
was  justified  in  refusing  to  admit  the  letters  in  evi- 
dence. 

The  counsel  for  the  plaintiff  on  the  trial  conceded 
that  with  the  notice  of  May,  1883,  out  of  the  case 
the  complaint  must  be  dismissed,  and  as  we  are  of 
the  opinion  that  both  notices  were  properly  excluded, 
the  dismissal  was  right,  and  the  judgment  should  be 
affirmed,  with  costs. 

Fbkedmak,  J.,  concurred. 
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EMMA  A.  FORTH,  Respondent  v.  THE  MANHAT- 
TAN RAILWAY  COMPANY,  et  al.,  Appellants. 

I89ue8j  as  to  what  faUa  within — Wooden  elevated  railroad  HaUons  in  the 
streets,  when  unauthorized — Pvhlic  nuisance,  an  unauthorized  erection  in 
the  streets  is — Abatement  qf  public  nuisance  by  u^unetion  at  the  suit  qfan 
indinMuaU 

The  complaint  set  forth  (among  other  things)  in  the  eighth  paragraph,  that 
defendants  wrongfully  and  without  legal  authority  entered  upon  Second 
avenue  in  front  of  plaintUTs  premises  for  the  purpose  of  constructing  thei«- 
on  an  elevated  railway  and  did  construct  thereon  an  elevated  railway.  It 
then  alleged : 

**  IX. — That  thereafter,  in  or  about  the  month  of  October,  1881,  the  said 
defendant  again  entered  upon  the  said  Second  avenue,  in  front  of  the 
plaintiff's  premises  aforesaid,  and  erected  thereon  an  elevated  station 
building  between  the  easterly  and  the  westerly  tracks  of  said  railroad  struc- 
ture, which  building,  with  its  platform  and  stairways,  extends  from  a  point 
opposite  No.  1433  Second  avenue  northerly  across  Seventy-fifth  street, 
immediately  in  front  of  plaintiflTs  said  apartment  dwelling-house,  about  on 
a  level  with  the  top  of  the  windows  of  the  first  apartment  floor  thereof. 
That  the  said  station  building  and  platform  is  a  wooden  shed  with  a  floor 
of  boards  fitting  closely  together,  which  floor  is  on  a  level  about  twenty- 
five  feet  above  the  level  of  the  street  below,  with  a  tin-covered  roof  rising 
about  twelve  feet  from  the  level  of  the  floor.  That  from  about  the  middle 
of  the  said  station  building  a  wooden  stairwity  descends  to  the  sidewalk  on 
the  westerly  side  of  said  Second  avenue,  occupying  a  space  about  four  feet 
in  width  of  such  sidewalk. 

*'  X. — That  the  stairway  aforesaid  is  constructed  in  front  of  plaintUTs  said 
premises  in  such  a  manner  that  persons  ascending  to  the  said  station  and 
descending  therefrom  look  directly  into  the  windows  of  the  first-floor 
apartment  of  plaintifTs  said  building,  and  otherwise  cause  annojranoe  and 
discomfort  to  the  tenants  of  said  building;  that  twice  in  each  day  dust  and 
dirt  are  swept  from  such  platform  and  stairway,  and  enter  upon  and  into 
said  premises;  and  that  until  recently  the  light  and  air  of  said  premises 
was  further  obstructed  by  large  signs  fastened  to  the  railings  of  said  ]^at> 
form  and  stairway. 

*'  XII. — That  by  the  construction  and  maintenance  of  the  said  elevated  rail- 
way structure,  and  by  the  operation  thereof,  and  particularly  by  the  con« 
struction  and  maintenance  of  the  elevated  station,  platform  and  stalrwmy 
hereinbefore  described,  the  defendants  have  unlawfully  appropriated,  im- 
paired, abridged,  and  otherwise  interfered  with  plaintiff's  rights  and 
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ments  in  said  Second  avenue,  and  particularly  have  greatly  interrupted 
and  intercepted  the  air  and  light  of  the  building  on  plaintifTs  said  prem- 
ises, and  the  convenient  access  thereto,  and  have  caused  noise,  stench, 
cinders,  smoke,  dust,  ashes,  stelim  and  noxious  gases  to  enter  into  and 
'  upon  said  building,  and  have  otherwise  interfered  with  the  privacy  and 

I  convenience  thereof,  and  the  uses  to  which  the  said  building  is  best 

adapted. 
**  XIII. — ^That  each  and  every  of  the  aforesaid  injurious  acts  has  been  and  is 
I  now  done  wrongfully,  and  against  the  will  and  without  the  consent  of  the 

phiintiff  herein." 
The  answer  denied  all  the  above  allegations  contained  in  the  ninth,  tenth  and 
thirteenth  paragraphs ;  also  denied  that  defendants  wrongfully  and  without 
legal  authority  entered  upon  Second  avenue  as  alleged  in  the  eighth  para- 
graph of  the  complaint,  and  alleged  that  by  virtue  of  Acts  of  the  Legisla- 
ture of  the  state  of  New  York,  to  wit,  chapter  606  of  the  Laws  of  1S75, 
chapter  885  of  the  Laws  of  1872,  chapter  8*37  of  the  Laws  of  1873,  chapter 
275  of  the  Laws  of  1874,  and  the  acts  amendatory  thereof  and  supple- 
mental thereto,  and  by  virtue  of  the  authority  and  consent  of  the  state  of 
New  York  and  of  the  corporation  of  the  city  of  New  York  granted  to  and 
conferred  upon  the  defendants,  as  aforesaid,  these  defendants  were  and 
are  duly  authorized  to  build  the  foundations,  superstructures  and  all  other 
structures  built  by  them,  or  either  of  them,  and  described  in  the  complaint 
herein.  ^ 

Evidence  to  the  effect  that  plaintiff  had  suffered  special  damages  by  con- 
struction of  the  station  was  given. 
Beld, — ^That  the  pleadings  raised  the  issues  as  to  whether  the  station  was 
constructed  as  alleged  in  the  complaint,  and,  if  so,  as  to  whether  it  was  so 
constructed  without  authority  of  law  and  by  reason  thereof  a  public  nui- 
sance. That  the  structure  being  of  wood  the  defendants  had  no  authority  to 
construct  it  under  any  of  the  statutes  relating  to  elevated  railroads;  and  it 
was  a  public  nuisance.  T&at  being  a  public  nuisance  a  Court  of  Equity 
'  had  power  to  abate  it  by  injunction  at  the  suit  of  an  individual  who  sus- 
tained thereby  a  special  damage  different  from  that  sustained  by  the 
general  public.    That  the  plaintiff  had  suffered  such  special  damage. 

Before  FbeedmaK  and  Ingbaham,  JJ. 

Decided  November  3,  1890. 

Appeal  from  judgment  entered  upon  the  findings 
of  the  court  on  a  trial  by  the  court  without  a  jury. 

The  facts  suflSciently  appear  in  the  head-notes  and 
the  opinion. 
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Davies  &  Rapallo,  attorneys  and  of  counsel,  for  ap- 
pellants, on  the  questions  considered  in  the  opinion 
and  the  results  arrived  at  therefrom  argued  : — 

I.  The  learned  trial  court  erred  in  granting  an  abso- 
lute injunction  against  the  maintenence  and  use  of 
the  station.  It  has  been  held  by  this  court  that  the 
practice  of  allowing  the  defendants  in  an  action  of 
this  character  to  avoid  the  operation  of  a  judgment 
of  injunction  by  the  payment  to  the  plaintiff  of  a 
sum  of  money  fixed  by  the  court  as  the  value  of  the 
plaintiff's  easements,  is  not  a  matter  of  right  on  the 
defendants'  part,  but  rests  in  the  discretion  of  the 
court.  Eno  v.  Metropolitan  Elevated  R.  Co.,  56  N. 
Y.  Super.  Ct.,  313  ;  Carter  v.  N.  Y.  Elevated  R.  Co., 
28  N.  Y.  St.  Rep.  381.  This  discretion  has,  however, 
been  exercised  in  a  substantially  uniform  manner, 
and  this  form  of  judgment  has  become  well  recog- 
nized as  the  fairest  and  most  convenient  method  of 
adjusting  the  rights  of  the  parties  and  reconciling 
them  with  the  rights  of  the  public.  Henderson  v. 
N.  Y.  Central  R.  Co.,  78  N.  Y.  423  ;  N.  Y.  Natl.  Exch. 
Bank  v.  Met.  El.  R.  Co.,  53  N.  Y.  Super,  a.,  511  ; 
Kearney  v.  Met.  El.  R.  Co.,  14  A".  Y.  St.  Rep.  854 ; 
Pond  V.  Met.  El.  R.  Co.,  112  N.  Y.  186  ;  N.  Y.  El.  R. 
Co.  V.  Fifth  Natl.  Bank  {U.  S.  Supreme  Court,  May 
5th,  1890).  This  course  was  adopted  by  the  trial 
court  in  the  case  at  bar  with  respect  to  the  tracks 
and  main  structure  of  the  railroad.  The  failure  to 
make  such  a  provision  with  respect  to  the  station 
appears  from  the  proceedings  on  the  trial  to  be  due  to 
the  claim  on  the  part  of  plaintiff  and  the  conlusion  on 
the  part  of  the  trial  judge  that  the  plaintiff  had  a 
right  to  proceed  against  the  station  as  a  public  nui- 
sance by  reason  of  the  fact  that  it  was  not  construct- 
ed of  the  material  required  by  the  specifications  of 
the  rapid  transit  commissioners.  That  the  learned 
trial  court  erred  in  awarding  an  absolute  injunction 
on  this  ground  appears,  we  submit,  from  the  following 
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considerations  :,    "  (1)  The  complaint  did  not  ask  for 
relief  on  the  ground  of  any  violation  of  the  rapid 
transit  commissioners'  requirements,  but  solely  for 
interference  with  plaintiflTs  private  property."     The 
defendants  were  not  prepared  to  try  such  an  issue 
and  they  protested  against  its  introduction  into  the 
case  as  is  above  shown.     Under  the  pleadings,  as 
they  now  stand  in  the  judgment  roll,  no  such  issue 
arose.     The  principle  of  law  involved  is  familiar, 
and  a  single  citation  will  suffice  to  show  the  impor- 
tance which  is  attributed  to  it  by  the  Court  of  Ap- 
peals.    South  wick  V.  First  Nat.  Bank  of  Memphis 
84  N.  Y.  420.     *•  (2)  The  requirement  as  to  the  mat- 
erial of  which  the  station  was  to  be  constructed  was 
not  imposed  for  the  benefit  of  the  plaintiff,  nor  has 
the  plaintiff  suffered  any  special  damage  by  the  vio- 
lation of  it."     It  was  held  by  Chancellor  Kent  in  a 
celebrated  case  that  an  injunction  would  not  be  grant- 
ed to  prevent  the  violation  of  a  purely  public  duty. 
Attorney-General  v.  Utica  Ins.  Co.,  2  Johns  Ch.  371. 
We  believe  it  to  be  well  settled  that  in  order  to  the 
enforcement  in  an  action  by  a  private  individual  of 
any  requirement  of  law  or  statutory  duty,  it  is  neces- 
sary to  prove  two  things  :     (a)  that  the  requirement 
was  made  or  the  duty  imposed  for  the  benefit  of  the 
person  complaining ;  and  (6)  that  the  person  com- 
plaining has  suffered  a  special  injury  through  the  vio- 
lation of  the  requirement  or  statutory  duty.     Neither 
of  these  elements  has  been  found  to  exist  in  the  case 
at  bar,  and  there  is  no  evidence  which  would  support 
such  a  finding  if  it  were  made.     There  is,  and  was 
at  the  time  of  the  erection  of  the  structure  a  general 
law  applicable  to  all  buildings  within  the  city  of  New 
York,  forbidding  the  erection  of  wooden  structures. 
Laws  of  1871,  ch.  625,  §  24  ;  Consolidation  Act,  §  495. 
This  requirement  exists  for  the  purpose  of  guarding 
against  fire.'    The  execution  of  the  law  is  intrusted 
to  the  fire  commissioners,  and  the  power  to  make 

24 
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exceptions  to  the  rule  is  also  intrusted  to  them. 
Laws  of  1871,  ch.  25,  §§  24,  31  ;  Consolidation  Act,  §§ 
495,  501.     When  this  general  requirement  was  ex- 
tended by  the  commissioners  to  the  stations   of  the 
proposed  railway  it  is  absurd  to  suppose  that  they 
had  any  other  object  in  view  than  that  which  called 
into  existence  the  original  law,  viz. ,  to  guard  against 
fire.     There  is  another. and  equally  fatal  objection  to 
this  theory  of  the  plaintiflTs  action  and  that  is  that 
the  plaintiff  suffers  no  special  damage  by  reason  of 
the  material  of  which  the  station  is  composed.     The 
disadvantages  of  the  station  are  enumerated  at  great 
length  by  the  plaintiff's  witnesses,  and  every  one  of 
them  would  certainly  result  as  well  from  an  iron  sta- 
tion as  from  a  wooden  one.     The  special  damages 
found  by  the  court  to  result  from  the  station  are  the 
obstruction  of  access  to  the  store  by  the  stairway ; 
that  light  and  air  are  intercepted  by  the  station ;  that 
it  cuts  off  the  view  of  the  property  from  Second  ave- 
nue ;  that  dust  and  dirt  are  swept  from  the  station  in 
such  a  manner  as  to  enter  the  premises  in  question  ; 
that  the  sidewalk  has  been  cracked  by  the  weight  of 
the  stairway  ;  that  the  privacy  of  the  first  floor  of  the 
premises  in  question  is  interfered  with  by  persons 
looking  in  from  the  stairway  of  the  station.     These 
are  substantially  all  the  disadvantages  mentioned  by 
the  witnesses.     It  is  apparent  that  none  of  these 
disadvantages  arises  in  the  least  degree  from  the  ma- 
terial of  which  the  station  was  constructed.     There- 
fore, because  the  plaintiff  was  not  especially  injured 
by  the  violation  of  the  requirement  we  submit  that 
the  court  erred  in  permitting  her  to  use  it  as  a  pre- 
text for  obtaining  an  injunction  against  the  station 
as  a  public  nuisance.     The  propositions  of  law  upon 
which  the  above  argument  is  based  are  abundantly 
sustained  by  authority.    Gorris  v.  Scott,  L.  R. ,  9  Bitch. 
125 ;  Atkinson  v.  Newcastle  Waterworks  Co.,  L.  R., 
2  B^.  D.  441  ;  Strong  v.  Campbell,  11  Bath.  135  ; 
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Taylor  t).  L.  S.  &.  M.  S.  K  Co.,  45  Mich.  74  ;  Eames 
V.  Salem,  Ac,  R.  Co.,  98  Mass.  560  ;  McDonald  v. 
Pittsfield,  &c.,  B.  Co.,  115  lb. ;  Phila.,  Ac,  R.  Co.  v. 
Steffing,  62  Md.  504  ;  Hayes  v.  Mich.  Central  R.  Co., 
Ill  U.  S.  228  ;  Fort  Plain  Bridge  Co.  v.  Smith,  30 
N.  Y.  44  ;  Doolittle  v.  Supervisors,  18  /fe.  155  ;  Lan- 
sing V.  Smith,  8  Cow.  146  ;  Dougherty  v.  Bunting, 
1  Sandf.  S.  C.  1.  '*  (3.)  The  Metropolitan  Elevated 
Railway  Company  had  authority  under  its  original 
charter  to  construct  and  maintain  the  station  in  ques- 
tion." Chapter  885  of  the  Laws  of  1872,  which  con- 
stitutes the  original  charter  of  the  Metropolitan  Com- 
pany, prescribed  the  character  of  the  railway  proper 
as  a  tubular  way  according  to  Gilbert's  improved 
plan,  but  left  the  character  of  the  stations  entirely 
to  the  discretion  of  the  railway  company.  Section  2 
of  the  Act  merely  says :  *'  The  corporation  may 
make  the  necessary  depots  along  the  route,  &c." 
Chapter  606  of  the  Laws  of  1875,  did  provide  for  a 
change  in  the  character  of  the  railway  proper, 
through  the  instrumentality  of  the  rapid  transit 
commissioners,  but  this  was  a  mere  model  change 
and  not  the  creation  of  a  new  franchise  and  it  was 
on  that  ground  that  the  constitutionality  of  the  act 
was  upheld.  Matter  of  Gilbert  Elevated  R.  Co.,  70 
N.  Y.  311.  The  original  franchise  still  continues 
and  all  the  condemnation  proceedings  of  the  Met- 
ropolitan company  as  the  successor  of  the  Gilbert 
Company  are  still  taken  under  the  original  charter 
contained  in  the  Acts  of  1872,  1873  and  1874. 
Under  that  charter  no  conditions  were  imposed  as 
to  the  material  of  which  the  stations  should  be  con- 
structed. It  does  not  appear  that  any  such  condi- 
tion has  since  been  imposed  upon  the  Metropolitan 
Company  by  authority  of  law.  The  finding  of  the 
learned  trial  judge  is  that  the  Gilbert  Company  in 
order  to  secure  the  laying  out  of  route  by  the  rapid 
transit  commissioners,  coincident  with  its  original 


372  FORTH  V.  MANHATTAN  RAILWAY  CO. 

Respondent's  points. 


route,  *•  engaged  to  submit  to  such  conditions  and 
requirements  in  respect  to  structure  or  otherwise  as 
might  be  imposed  by  the  said  board  of  commis- 
sioners." If  the  Metropolitan  Company  has  in  any 
manner  broken  this  engagement  the  effect  can  be  no 
more  than  to  invalidate  whatever  rights  it  may  have 
obtained  under  the  contract  of  which  the  agreement 
formed  part.  The  engagement  cannot  be  given  the 
force  of  an  express  statute,  and  the  breach  cannot 
turn  into  a  public  nuisance  a  structure  which  has 
express  authority  of  law  for  its  construction  and 
existence.  As  one  of  the  defendants,  therefore,  had 
legal  authority  to  construct  and  maintain  the  station, 
the  conclusions  of  law  of  the  learned  trial  judge  are 
clearly  erroneous. 

II.  The  learned  trial  judge  should  in  any  event 
have  left  the  defendant's  right  to  maintain  the  sta- 
tion to  be  determined  in  a  condemnation  proceed- 
ing. 

James  B.  Ludloxo,  attorney  and  of  counsel,  and 
Lewis  L.  Delafield  of  counsel,  for  respondent,  argued, 
on  the  questions  considered  in  the  opinion: — 

I.  The  construction  and  maintenance  of  the  wooden 
station  and  stairway  complained  of  are  unauthorized 
by  law.  Such  station  and  stairway  are  a  common 
nuisance.  As  regards  the  plaintiff,  their  continued 
maintenance  is  a  continuing  trespass.  It  may  per- 
haps be  conceded  that  under  its  original  charter  the 
Gilbert  Company  was  authorized  to  construct  wooden 
stations.  It  is  undoubtedly  true  that  it  was  pos- 
sessed of  a  certain  route,  and  that  upon  this  route 
it  was  authorized  to  construct  an  elevated  railway 
above  the  middle  of  the  streets,  supported  by  columns 
in  the  curb  lines  of  the  streets.  It  had  no  authority, 
however,  to  erect  any  other  form  of  structure.  This 
was  the  situation  at  the  time  of  the  passage  of  the 
Rapid  Transit  Act  (ch.  606,  Laws  1875).    Section  36 
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of  this  act  provides  that  *  *  whenever  the  route  or  routes 
determined  upon  by  the  said  commissioners  coincide 
with  the  route  or  routes  covered  by  the  charter  of  an 
existing  corporation  *  *  *  such  corporation  shall 
have  the  like  power  to  construct  and  operate  such 
railway  or  railways,  upon  fulfillment  of  the  require- 
ments and  conditions  imposed  by  said  commis- 
sioners as  a  corporation  especially  formed  under  this 
act.**  When,  therefore,  the  commissioners  appointed 
under  the  act  located  a  route  coinciding  with  the 
original  route  of  the  Gilbert  Railway,  the  effect  upon 
that  corporation  was  twofold  :  (1.)  It  prohibited  the 
company  from  erecting  a  railway  upon  its  route  ex- 
cept in  accordance  with  such  requirements  as  might 
be  imposed  by  the  rapid  transit  commissioners, 
thus  restricting  its  charter  powers  ;  and  (2.)  It  con- 
ferred upon  the  company  the  rights  of  a  "corporation 
specially  formed  under  this  act,**  namely,  the  right 
to  construct  any  form  of  railway  "in  accordance 
with  the  plan  adopted  by  said  commissioners,'*  (§  26, 
subd.  5),  subject,  however,  to  the  obligation  of  the 
company  to  fulfill  the  requirements  and  conditions  im- 
posed by  the  commissioners.  The  company  availed 
itself  of  this  right  by  building  a  railway  supported 
by  columns  resting  in  the  roadway  of  the  streets, 
which  it  had  no  power  to  do  under  its  original  char- 
ter. But  the  important  point  is  that  the  conditions 
and  requirements  imposed  upon  the  company  by  the 
rapid  transit  commissioners  had  the  force  of  law, 
and  modified  the  powers  conferred  by  its  original 
charter.  Applying  the  rules  laid  down  in  Gilbert 
Elevated  R.  R.  Co.  v.  Anderson,  3  Abb.  N.  C.  434,  and 
Brooklyn  Steam  Trans.  Co.  v.  Brooklyn,  78  N.Y.  534, 
to  the  case  at  bar  it  will  be  found  that  the  Gilbert 
Company  was  divested  by  the  resolution  passed  by  the 
rapid  transit  commissioners  on  October  4,  1875,  of 
all  authority  which  it  may  have  possessed  under  its 
original  charter  to  construct  wooden  stations  and 
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stairways,  and  that  its  rights  and  powers  were  there- 
by limited  to  the  construction  of  iron  stations  and 
stairways  as  prescribed  by  such  resolution.  Hence 
it  follows  that  the  Metropolitan  Company  was  wholly 
without  authority  to  construct  the  station  and  wooden 
stairway  complained  of,  and  that  the  construction  and 
continued  maintenance  of  such  wooden  station  and 
stairway,  being  without  authority,  is  a  common 
nuisance. 

II.  Although  the  station  and  stairway  complained 
of  are  a  public  nuisance,  their  maintenance  can  be 
enjoined  in  this  suit.  It  is  a  perfectly  well-established 
principle  that  equity  will  grant  relief  against  a  public 
nuisance  at  the  suit  of  a  private  individual  where  the 
bill  alleges  and  the  proof  establishes,  that  the  injury 
suffered  by  the  suitor  is  greater  in  degree  or  of  a 
different  kind  than  that  suffered  by  the  public  at 
large.  This  principal  is  so  generally  recognized,  and 
has  been  so  frequently  applied,  that  the  citation  of 
authorities  upon  this  point  would  be  a  work  of  su- 
pererogation. Equity  will  relieve  against  a  common 
nuisance,  at  the  suit  of  a  private  individual,  when  it 
is  alleged  and  proved  that  the  plaintiff  is  damaged 
thereby  to  a  greater  degree  or  in  a  different  manner 
than  the  community  at  large.  Francis  v.  Shoellkoff, 
53  N.  Y.  152  ;  Milhau  v.  Sharp,  23  i&.  611,  at  625  ; 
Doolittlet?.  Supervisors,  18  lb.  160;  Morgan  t.  Bing- 
ham ton,  82  Hun,  604  ;  Hardy  v.  Brooklyn,  7  Abb.  N. 
a  403. 

Bt  the  Coubt. — Ingbaham,  J. — We  are  of  the  opin- 
ion that  the  facts  alleged  in  the  complaint  were  saflS- 
cient  to  authorize  the  relief  granted  by  the  court  in 
this  action. 

The  complaint  alleged,  that  the  defendants,  in  the 
years  1879  and  1880,  wrongfully  and  without  legal 
authority  entered  upon  Second  avenue  and  construct- 
ed an  elevated  railway,  and  that  thereafter  and  about 
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the  month  of  October,  1881,  the  defendants  again 
entered  upon  Second  avenue  and  erected  an  elevated 
station  building  of  wood  with  a  wooden  stairway 
descending  to  the  sidewalk  of  Second  avenue. 

This  structure  is  alleged  to  be  an  unlawful  appro- 
priation of  plaintiflTs  property  ;  and  a  part  of  the 
relief  demanded  is  that  the  defendants  be  com- 
pelled to  take  down  and  remove  the  elevated  rail- 
road structure  and  station  building  on  Second  avenue. 

The  defendants  in  their  answer  allege  that  they 
erected  the  elevated  rail  way  structure  under  author- 
ity of  the  laws  of  the  state  of  New  York,  with  the 
consent  of  the  city  of  New  York,  and  that  the  said 
structure  was  constructed  according  to  law. 

The  plaintijQT  thus  alleged  that  the  station  of  the 
defendants  was  unlawful  ;  the  defendants  d^ny  that 
allegation  and  alleged  that  it  was  authorized  by  law, 
and  it  was  this  issue  that  the  court  found  in  favor  of 
the  plaintiff. 

We  are  also  satisfied  that  the  defendants  were  not 
authorized  to  erect  a  wooden  station  in  any  of  the 
streets  of  New  York.  The  original  authority  given 
to  the  Gilbert  Elevated  Railway  Co.  to  build  a  rail- 
road in  Second  avenue  was  never  acted  on  by  the 
company.  No  railroad  was  ever  built  under  that 
charter.  In  1875  the  act  called  the  Rapid  Transit 
Act  was  passed.  Under  the  provisions  of  that  act 
the  defendant,  the  Metropolitan  Elevated  Railway 
Co.  was  authorized  to  construct  in  Second  avenue  a 
different  structure  from  that  authorized  by  the  origi- 
nal charter,  and  it  is  upon  the  authority  conferred 
by  that  act  that  the  defendants  entered  upon  Second 
avenue  and  built  the  railway  structure  now  operated 
by  them. 

It  cannot  be  claimed  that  the  structure  as  built 
was  authorized  by  the  original  charter,  and  the  de- 
fendants must  found  their  authority  to  build  and 
maintain  their  railroad  structure  under  the  act  of 
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1875,  if  it  exists.  It  is  clear  that  the  defendants  ac- 
quired no  authority  under  that  act  to  build  wooden 
stations.  The  commissioners  appointed  imder  the 
act  of  1875  authorized  the  defendants  to  build  the 
structure  of  iron,  and  provided  that  the  "  stairs  and 
all  parts  of  the  stations,  except  the  platform,  doors, 
windows  and  inside  sheathings,  and  except  the  tread 
of  the  stairs,  shall  be  of  iron.  The  structure  as  thus 
prescribed  by  the  commissioners  was  expressly  ac- 
cepted by  the  defendants,  and  it  was  this  structure 
and  this  structure  only  that  defendants  were  author- 
ized to  build  in  Second  avenue.  When,  therefore, 
the  defendants  built  and  maintained  a  station  of 
wood  in  Second  avenue,  a  public  street,  they  did 
what  was  unauthorized  by  law,  and  were  guilty  of 
maintaining  a  public  nuisance. 

It  is  well  settled  in  this  state  that  a  court  of  equity 
will  abate  a  public  nuisance  at  the  suit  of  an  indi- 
vidual who  sustains  thereby  special  damage  different 
from  that  sustained  by  the  general  public.  Callanan 
V.  Gilman,  107  N.  Y.  370. 

We  think,  therefore,  that  the  judgment  directing 
the  removal  of  the  unlawful  structure  was  right. 
The  other  questions  presented  in  this  case  have  been 
settled  by  repeated  decisions  of  this  court  adversely 
to  the  appellant.  We  think  no  error  was  commit- 
ted on  the  trial,  and  that  the  judgment  should  be 
afSrmed,  with  costs. 

Fbeedman,  J.,  concurred* 
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CHAKLES  S.  HINE,  Respondent  v.  THE  MANHAT- 
TAN  RAILWAY  COMPANY,  et  al..  Appellants. 

Ifrrors^  not  so  pr^udicial  as  to  call  for  a  reversal,  instances  qf. 

Where  the  main  issue  in  an  action  in  equity  was  wliether  the  plaintiff  waa 
entitled  to  an  injunction  restraining  a  continuing  trespass  by  the  defend- 
ants on  certain  premises,  and  the  evidence  justified  a  judgment  for  injunc- 
tion, and  the  court,  at  defendants*  request,  undertook  to  ascertain  the  value 
of  the  premises  so  t\aX  on  payment  of  such  value  the  injunction  could  be  dis- 
solved, and  in  so  doing  erroneously,  under  defendants'  objection,  admitted 
evidence  of  oflPers^  made  for  the  property,  such  error  is  not  cause  for  reversal 
of  a  judgment  adjudging  that  defendant  be  perpetually  enjoined  until  the 
payment  of  the  amount  found  and  adjudged  to  be  the  value  of  the  premises, 
which  amount  was  abundantly  sustained  by  competent  evidence.  One  of 
plaintilTs  witnesses,  under  defendants*  objection,  testified  that  a  cer- 
tain piece  of  property  sold  for  $29,000;  afterwards  defendants*  witness  tes- 
tified in  chief  that  it  sold  for  $20,500. 

Held, — ^the  admission  of  the  testimony  given  by  the  plaintilTs  witnesses 
was  not  cause  for  reversal. 

Before  Fbeedman  and  Ingraham,  JJ. 

Decided  November  3, 1890. 

Davies  &  Rapallo,  attorneys,  and  Brainera  Tolles  of 
counsel,  for  appellants. 

Amoux,  Ritch  &  Woodford,  attorneys,  and  Wm. 
H.  Amottx  of  counsel,  for  respondent. 

By  the  Court. — Ingraham,  J. — The  appellants  re- 
lied on  two  exceptions  taken  to  the  admission  of 
evidence. 

The  first  exception  is  to  the  ruling  of  the  court 
overruling  an  objection  to  a  question  asked  of  the 
plaintiff  as  to  offers  that  he  had  recei^d  for  the  prop- 
erty in  1871,  or  1872.  That  this  evidence  was  in- 
complete to  prove  the  value  of  the  property  is  clear, 
but  the  value  of  the  property  in  1871  or  1872  was 
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not  the  main  issue  involved  in  the  case,  and  while 
we  think  it  was  error  to  overrule  the  objection 
it  does  not  follow  that  the  judgment  should  be 
reversed.  As  was  said  in  McGeanv.  The  Manhattan' 
R.  R.  Co.,  27  State  Reporter,  339.  *'  The  court  must  be 
satisfied  upon  an  examination  of  the  whole  case  that 
the  appellant  was  prejudiced  by  the  admission  of 
the  evidence  to  warrant  a  reversal." 

This  was  an  action  in  equity  for  an  injunction  to 
restrain  a  continuing  trespass.  The  evidence  justi- 
fied the  judgment  for  an  injunction,  and  at  the  re- 
quest of  defendants  the  court  undertook  to  ascertain 
the  value  of  the  premises  appropriated  by  the  defend- 
ants, so  that  on  the  payment  of  the  value  of  such 
property  the  injunction  could  be  dissolved.  The 
amount  which  the  court  fixed  as  the  value  of  the 
property  appropriated  by  the  defendants  was  abun- 
dantly sustained  by  competent  evidence.  An  exam- 
ination of  the  case  has  convinced  us  that  the  defend- 
ants were  not  prejudiced  by  this  testimony. 

The  same  may  be  said  of  the  other  testimony,  an 
exception  to  the  admission  of  which,  the  defendants 
rely  on.  The  defendants*  witness  Hawes  also  tes- 
tified to  the  sale  ;  there  was  a  difference  between 
them  of  only  $500,  Martine  saying  it  sold  for 
$29,000,  and  Hawes,  the  defendants*  expert,  saying 
that  it  sold  for  $29,500.  Whether  it  was  one  or 
other  was  evidently  immaterial.  The  question  as  to 
the  right  of  the  defendants  in  a  street  opened  during 
the  occupation  of  this  city  by  the  Dutch  is  settled 
in  this  court,  and  we  have  nothing  to  do  but  follow 
former  decisions. 

On  the  whole  case  we  think  that  no  error  was 
committed  which  calls  for  a  reversal,  and  the  judg- 
ment should  be  affirmed  with  costs. 

Fbeedman,  J.,  concurred. 
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SCOTT  STAMP  AND  COIN  COMPANY,  Limited, 
Plaintiff  v.  THE  J.  W,  SCOTT  COMPANY, 
Limited,  Defendant. 

Thzde-mark—Firm  or  business  Same^  when  parties  will  be  protected  in  its 
use;— Proper  and  improper  useqf  a  name  or  title  in  business. 

In  the  case  at  bar  plaintlflP  asks  judgment  that  defendant  be  restrained  and 
enjohied  from  using  the  name  of  **  J.  W.  Scott  Company,  Limited,'*  in  the 

-  business  of  buying  and  selling,  coins,  postage  stamps,  albums,  catalogues, 
curiosities  and  antiquities,  or  under  any  name  in  which  the  word  **  Scott " 
appears. 

Prior  to  December,  1885,  John  W.  Scott  was  engaged  in  snch  business 
under  the  name  of  **  J.  W.  Scott  A  Co.,  or  Scott  A  Co."  in  the  city  of  New 
York,  and  was  one  of  the  most  prominent  and  best  known  dealers  in  the 
articles  mentioned,  and  about  that  time  he  agreed  to  sell  to  Oustave  B.  Cai- 
man, his  business.  It  was  contracted  and  agreed  between  them  that  a  corpo- 
ration should  be  formed  under  the  name  of  Scott  Stamp  and  Coin  Company, 
to  whom,  with  some  exceptions,  the  business  and  business  property,  copy- 
rights, trade-marks,  good  will  and  firm  name,  and  the  devices  and  designs 
owned  and  controlled  by  J.  W.  Scott,  under  the  name  of  J.  W.  Scott  and 
Company,  should  be  conveyed,  transferred  and  pass,  and  that  part  of  the 
consideration  for  the  same  should  be  paid  to  Scott  in  the  capital  stock  of 
the  corporation.  This  contract  further  provided,  that  J.  W.  Scott  should 
help  Caiman  and  the  corporation  in  the  business  so  long  as  he  (Scott), 
should  continue  to  be  a  stockholder  in  the  corporation,  and  that  J.  W. 
Scott  should  not  engage,  directly  or  indirectly,  in  any  business  of  the  same 
kind  in  the  United  States,  for  the  period  of  two  years  from  the  date  of  the 
contract.  After  three  years  had  elapsed  from  the  date  of  the  contract,  and 
after  Scott  had  sold  to  Caiman  his  stock  in  the  company,  J.  W.  Scott  en- 
gaged in  the  same  business  again,  and  gave  the  use  of  his  name  to  defend- 
ant, under  the  name  of  *'  J.  W.  Scott  Company,  Limited.*'  The  plaintiff 
never  did  any  business  under  this  name,  nor  under  the  name  of  J.  W.  Scott 
A  Co.,  or  Scott  A  Co.,  but  always  under  the  name  and  title  of  the  corpora- 
tion plaintiff,  **  Scott  Stamp  and  Coin  Company,  Limited.** 

Beldy  that  the  provisions  of  the  contract  fully  establish  that,  after  the  lapse 
of  two  years,  J.  W.  Scott  might  engage  in  the  same  or  a  similar  business. 
This  he  had  the  right  to  do  under  his  own  name,  provided  he  did  it  hon- 
estly and  fairly.  That  every  man  has  the  absolute  right  to  use  his  own 
name  in  his  own  business,  even  though  he  may  thereby  interfere  with  and 
injure  the  business  of  another  bearing  the  same  or  a  similar  name,  provided 
he  does  not  resort  to  any  artifices,  or  do  any  act  calculated  to  mislead  the 
public  as  to  the  identity  oi  the  establishments  and  thereby  produce  injury 
to  the  other  beyond  that  which  results  from  the  similarity  of  names.    It 
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is  only  where  a  man  uses  liis  own  name  in  such  a  way  as  to  wrongfuUy  ap- 
propriate and  convert  the  business  and  reputation  of  another  bearing  the 
same  or  a  similar  name.  Inasmuch  as  J.  W.  Scott,  after  the  lapse  of  two 
years,  had  the  right  to  engage  in  a  business  similar  to  that  of  plaintiff,  under 
his  own  name,  he  had  a  right  to  give  his  name  and  its  use  to  the  defendant; 
and  the  fact  that  mistakes  are  made  by  customers,  and  that  confusion  arises, 
does  not  give  to  the  plaintiff  any  right  to  an  injunction,  and  thereby  prevent 
and  enjoin  the  right  to  such  use  by  the  defendant.  The  present  case  really 
turns  upon  the  question  Has  the  defendant  company  made  an  improper 
use  of  its  name  to  the  prejudice  of  the  plaintiff  ?  The  evidence  does  not 
warrant  an  affirmative  answer  to  that  question,  and  upon  the  whole  case 
defendant  is  entitled  to  a  judgment  of  dismissal  of  the  complaint. 

At  Equity  Term, 
Before  Fbeedman,  J. 

Decided  November  5,  1890. 

Stine  &  Caiman,  for  plaintiff. 

Butler,  Stillman  &  Hubbard,  for  defendant. 

Fbeedman,  J. — ^The  plaintiff  asks  judgment  that 
defendant  be  restrained  and  enjoined  forever  from 
using  the  name  of  *'  J.  W.  Scott  Company,  Limited/' 
in  the  business  of  buying  and  selling  coins,  postage 
stamps,  albums,  catalogues,  curiosities  and  antiqui- 
ties, or  under  any  name  in  which  the  word  "  Scott  ** 
appears. 

Prior  to  December,  1885,  John  W.  Scott  was  en- 
gaged in  such  business  under  the  name  of  J.  W. 
Scott  &  Co.,  or  Scott  &  Co.,  in  the  city  of  New  York. 
He  was  one  of  the  most  prominent,  and  indeed  the 
best  known,  dealer  in  the  articles  mentioned.  About 
the  10th  of  December,  1885,  J.  W.  Scott  agreed  to 
sell  to  Gustavo  B.  Caiman  the  business  so  conducted 
by  him  at  No.  721  Broadway  in  the  city  of  New 
York.  It  was  agreed  that  a  corporation  should  be 
organized,  under  the  name  of  **  Scott  Stamp  and 
Coin  Company,  Limited,"  that  the  property  should 
be  conveyed  to  sach  company,  and  that  part  of  the 
consideration  should  be  paid  in  the  stock  of  the  com- 
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pany.  Accordingly,  a  contract  was  made  on  the 
17th  of  December,  1885,  a  copy  of  which  is  annexed 
to  the  answer. 

The  contract  provided,  among  other  things,  that 
the  copyrights,  patents,  trademarks,  devices  and  de- 
signs owned  or  controlled  wholly  or  in  part  by  J. 
W.  Scott,  the  lease  of  No.  721  Broadway,  the  fix- 
tures and  oflBce  furniture,  and  the  good  will  and 
firm  name  of  Scott  &  Company  should  pass  to  the 
new  corporation.  But  the  following  exceptions  were 
made,  viz.:  "Excepting  always  the  private  collec- 
tions and  library  of  said  Scott ;  the  collection  known 
as  **  Sandford's  collection,"  which  said  Scott  now  has 
in  his  possession  for  the  purpose  of  sale  only  ;  and 
three  other  collections,  all  in  the  possession  of  said 
Scott  as  collaterals  for  loans,  which  loans  and  col- 
lections are  to  remain  the  property  of  said  Scott  ; 
and  excepting  also  all  private  and  personal  papers 
of  said  Scott,  all  of  which  said  Scott  may  remove. 
The  object  of  this  agreement  is  to  sell  all  the  prop- 
erty of  any  kind  of  said  Scott  &  Company,  and  no 
other ;  all  other  property  of  said  Scott  to  remain 
his  exclusively,  and  not  to  be  covered  hereby." 

The  contract  further  provided  that  J.  W.  Scott 
should  help  Caiman  and  the  corporation  so  long  as 
he  should  be  a  stockholder  in  the  corporation,  and 
that  J.  W.  Scott  should  not  engage,  directly  or  in- 
directly, in  any  business  of  the  same  kind  in  the 
United  States  for  two  years  from  the  date  of  the 
contract. 

These  provisions  fully  establish  that  the  parties 
contemplated  that,  after  the  lapse  of  two  years,  J. 
W.  Scott  might  engage  in  a  similar  business.  More 
than  three  years  having  elapsed  since  the  date  of 
the  contract,  and  J.  W.  Scott  having  sold  to  Caiman 
his  stock  in  the  plaintiflTs  company,  which  had  never 
done  business  under  the  name  of  Scott  <k  Company, 
but  always  under  the  title  '*  Scott  Stamp  and  Coin 
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Booth  &  Atwood,  37  Conn.  278,  is  no  authority  to 
the  contrary.  It  is  clearly  distinguishable,  for  at 
page  292  the  court  says  :  **  The  petitioners  insist 
that  if  the  respondents  are  permitted  to  continue 
their  business  as  heretofore,  their  goods  will  be  sold 
in  market  as  the  goods  of  the  petitioners.  This 
claim  is  not  seriously  controverted,  &c.'* 

The  present  case,  therefore,  really  turns  upon  the 
question  whether  the  defendant  company  has  made 
an  improper  use  of  its  name  to  the  prejudice  of  the 
plaintiff.  The  evidence  does  not  warrant  such  a 
finding.  The  office  of  the  plaintiff  was  orginally  at 
No.  721  Broadway,  and  was  afterwards  moved  to  No. 
12  East  23rd  Street.  The  office  of  the  defendant 
was  opened  at  No.  163  Fulton  Street,  and  for  a  long 
time  thereafter  the  advertisements  and  notices  pub- 
lished by  the  defendant  stated  specifically  that  the 
defendant  had  no  connection  with  the  plaintiff  com- 
pany. The  name  adopted  by  the  defendant  differs 
from  that  of  the  plaintiff  essentially,  and  it  does  not 
indicate  that  the  defendant  deals  in  stamps  or  coins. 
The  defendant's  signs  are  not  calculated  to  mislead. 
In  no  way  did  the  defendant  make  use  of  its  name 
to  deceive.  True,  there  has  been  some  confusion,  but 
it  has  been  mainly  on  the  part  of  inattentive  per- 
sons. The  nature  of  the  business  is  peculiar.  The 
customers  of  both  plaintiff  and  defendant  are  either 
large  collectors  or  boys.  The  general  public  do  not 
•  buy  the  articles.  Collectors  are  well  acquainted 
with  the  trade,  while,  on  the  other  hand,  it  has  been 
shown  that  the  trade  with  boys  is  of  relatively  small 
importance.  The  same  confusion  would  exist  if  J. 
W.  Scott  were  doing  business  in  his  own  name  as  an 
individual.  But  whatever  confusion  there  was,  was 
shown  not  to  be  of  sufficient  importance  to  call  for 
the  interposition  of  a  court  of  equity.  The  same 
remark  may  be  made  concerning  a  few  isolated  oc- 
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currences  which  the  plaintiflF  has  pointed  out  and  the 
defendant  has  explained. 

Upon  the  whole  ease  the  defendant  is  entitled  to 
judgment  dismissing  the  complaint  upon  the  merits 
with  costs. 


CLARK  R.  GRIGGS,  Appellant  v.  MELVILLE  C. 
DAY,  AND  Anotheb  as  Executors  op  Cornelius  K. 
Garrison,  Deceased,  Respondents. 

Sale  and  purchase,  a  traiisaction  held  to  he  such  and  not  an  exchange  of 
commodities — Entries  in  books,  evidence  against  party  whose  books  they 
are  as  admissions  by  him,  although  the  party  who  clai)ns  the  ben^t  from 
them  10CM  ignorant  of  them— Reduction  qf  judgment,  when  judgment 
c^fflrmed  upon  its  being  conserved  to. 

Defendants'  testator  held  sundry  promissory  notes  to  the  amount  of  $1,623,- 
667.60,  made  by  the  Wheeling  and  Lake  Erie  Railroad  Company  to  the 
plaintiff*s  order  as  collateral  security  for  advances  made  by  him  to  the 
plaintifF.  He  also  held  divers  other  similar  notes  as  collateral  for  advances ; 
the  notes  so  held  with  interest  aggregating  on  May  1,  1883,  $2,062,643.13. 
Defendants'  testator  on  April  19th,  presented  these  notes,  with  other  matters, 
aggregating  with  interest  up  to  May  1, 1883,  $2,449, 912.68,  to  the  railroad 
as  claims  existing  against  it  in  his  favor,  and  pressed  for  a  settlement.  On 
April  19, 1883,  defendants'  testator,  at  a  meeting  of  the  directors  of  the 
company  held  on  that  day  at  which  both  he  and  plaintiff  were  present,  pro- 
posed verbally  to  accept  second  mortgage  bonds  of  the  company  at  the  rate 
of  seventy-five  cents  on  the  dollar  in  partial  liquidation  of  the  claim  pre- 
sented by  him,  and  thereupon  at  that  meeting  the  following  resolution  was 
passed : — 

*'  Moved  by  Mr.  Wlckham,  that  the  president  of  this  company  be  authorized 
to  sell  and  deliver  to  C.  K.  Garrison,  second  mortgage  bonds  to  the  amount 
of  $2,280,000  at  the  rate  of  seventy-five  cents  on  the  dollar  and  interest 
accrued  from  March  1, 1883,  the  same  to  be  delivered  in  part  payment  of  his 
claim  against  this  company  amounting  to  $2,449,912.68  as  this  day  specified 
in  his  communication  t^  this  company,  seconded  by  Mr.  Warwick  and  car- 
ried without  dissent." 

Shortly  after  this  defendants'  testator  received  from  the  company  2,280  of 
said  second  mortgage  bonds  of  the  par  value  of  $1,000.  each  at  the  rate  and 
price  of  seventy-five  cents  on  the  dollar,  which  price  (including  $26,000.  for 
interest  on  said  bonds  from  March  1,  1883,  to  May  1,  1883,)  amounted  to 
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$1,786,000,  and  delivered  to  said  company  in  part  exchange  and  payment 
therefor  the  said  notes  aggregating  said  $1,623,667.00. 

The  testator  kept  the  usual  set  of  books  and  in  them  there  appeared  an  ac- 
count with  the  plaintiff.  In  the  ledger  account  plaintiff  was  charged  with 
the  advances  made  to  him,  and  for  part  of  which  the  promissory  notes  in 
question  were  held  as  collateral.  In  this  account  plaintiff  after  the  receipt 
by  the  testator  of  above  mentioned  bonds  was,  on  May  1,  1883,  credited 
with  $1,546,982.85.  The  journal  entry  of  this  credit  stated  the  whole 
amount  of  the  notes  and  interest  at  $2,062,643.13  and  then  **  taken  from  con- 
tractor at  seventy-five  per  cent,  $1,546,082.35."  On  the  same  day  the  railroad 
company  was  charged  on  the  testator's  books  with  the  whole  amount  of  the 
notes  and  interest  and  credited  with  seventy-five  per  cent  of  the  value  of 
the  2,280  bonds.  There  were  other  entries  relating  to  the  transaction.  It 
appeared  that  plaintiff  had  no  knowledge  or  notice  of  these  entries.  Many 
other  facts  appear  in  the  opinions. 

Held,  among  other  things,  that  in  this  case  there  was  a  distinct  and  anb* 
stantial  difference  between  exchanging  the  bonds  for  the  notes  or  the  notes 
for  the  bonds,  and  the  buying  of  the  bonds  by  defendants*  testator  and 
paying  for  them  by  delivering  notes  belonging  to  the  plaintiff.  Inoraham , 
J.,  dissenting. 

That  the  transactions  between  the  defendants*  testator  and  the  company  was 
a  purchase  by  the  former  of  the  bonds  for  his  own  individual  benefit,  he 
giving  in  payment  therefor  the  notes  held  as  collateral.  Inqraham,  J., 
dissenting. 

That  such  would  be  the  result  whether  the  consent  and  approval  of  (he  plaint- 
iff, found  by  the  referee  to  have  been  given,  was  a  consent  to  and  approval 
of  the  resolution  passed  by  the  directors  of  the  railroad  company,  or  of  the 
actual  transaction  had  under  it  or  not.    Inoraham,  J.,  dissenting. 

That  the  entries  in  the  books  of  defendants*  testator  were  properly  received 
in  evidence,  and  as  evidence  were  admissions  by  him  that  the  facts  described 
therein  occurred.  These  entries  established  so  far  as  defendants*  testator 
was  capable  of  affecting  a  taking  by  him  for  his  own  use  of  the  notes  at 
seventy-five  per  cent,  and  as  he  held  the  relation  to  the  plaintiff  of  a  trustee, 
the  plaintiff  could  affirm  his  conduct  and  take  advantage  of  it;  and  this 
although  the  plaintiff  knew  nothing  of  the  entries,  and  although  they  were 
not  the  result  of  an  agreement  between  the  parties.  Inoraham,  J., 
dissenting. 

That  the  transactions  involved,  among  other  things,  defendants'  testator 
taking  in  place  of  the  plaintiff  the  railroad  company  as  his  debtor  for  the 
advances  to  the  plaintiff.    Inoraham,  J.,  dissenting. 

That  as  a  result  from  these  views  the  notes  in  question,  ujMn  their  delivery 
by  defendants*  testator  to  the  railroad  company  in  part  payment  of  the 
bonds  delivered  to  him  by  that  company,  became  extinguished,  and  the 
debts  for  which  they  were  held  as  collateral  were  thereby  extinguished  to  the 
extent  of  the  face  value  of  the  notes,  and  consequently  plaintiff,  upon  an 
accounting  between  him  and  the  defendants,  was  entitled  to  be  credited 
with  their  par  value  and  the  intejest  thereon.    Inoraham,  J.,  dissenting. 
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That  although  there  was  error  in  not  allowing  such  credit  to  the  plaintiff  yet, 
as  there  was  a  Judgment  m  favor  of  defendants  in  excess  of  such  face  value 
and  interest,  it  was  not  cause  for  reversal  If  defendants  consented  to  make 
the  reduction  required  to  remedy  it. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Ingbaham,  JJ. 

Decided  December  1,  189a 

Appeal  by  plaintiff  from  judgment  entered  upon 
the  report  of  a  referee.  The  facts  sufficiently  ap- 
pear in  the  head  notes  and  the  opinions. 

John  McDonald,  attorney,  and  Robert  G.  Ingersoll 
of  counsel,  for  appellant. 

William  R.  Bronk,  attorney,  and  Melville  C.  Day  of 
counsel,  for  respondents.* 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  an  accounting  in  respect  of  mutual  dealings  be- 
tween the  parties  that  concerned  the  construction 
of  a  railway  for  the  Wheeling  &  Lake  Erie  Railroad 
Company.  The  answer  averred  that  there  had  been 
a  final  settlement  in  respect  of  the  dealings,  and 
that  if  there  were  a  new  accounting  the  plaintifiP 
would  be  found  to  be  largely  indebted  to  the  defend- 
ants. The  referee  held  that  there  should  be  an 
accounting  and  proceeded  to  take  it. 

The  referee  found  that,  about  September  24, 1879, 
a  contract  was  made  between  the  plaintiff  and  the 
Wheeling  &  Lake  Erie  Bailroad  Company. 

It  is  not  at  present  necessary  to  give  all  the  pro- 
visions of  the  contract.  For  the  purpose  of  the  con- 
tract, it  declared  that  the  railroad  to  be  built  should 


*NoTE. — ^The  points  of  the  respective  counsel  are  able  and  exhaustive.  A 
condensation  of  them  within  reasonable  limit  would  be  of  but  little  benefit 
to  the  profession,  and  would  not  do  justice  to  the  able  counsel.  They  can 
be  found  in  the  library  of  the  covxL—Beptre, 
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be  deemed  to  consist  of  three  divisions.  The  plaint- 
iff agreed  to  do  everything  necessary  to  the  begin- 
ning and  completion  and  operation  of  a  railroad 
over  the  first  and  second  divisions,  and  over  so  much 
of  the  third  division  as  thereafter  should  be  found 
to  be  expedient.  The  company  agreed  to  pay  to  the 
plaintiff,  from  time  to  time,  certain  amounts  of  fully 
paid  for  shares  of  stock  and  of  bonds  of  the  com- 
pany. 

The  company  further  agreed  to  furnish  to  the 
plaintiff,  $4,000  a  mile  of  the  first  and  second  divis- 
ions, to  be  applied  to  obtaining  the  right  of  way. 
to  bridging  and  tieing,  and  to  use  its  best  endeavors 
to  furnish  like  money  for  the  third  division.  The 
plaintiff  was  not  required  to  begin  or  continue  the 
work  imtil  he  had  received  from  the  company  notice 
that  it  was  ready  to  furnish  the  money  as  it  had 
agreed. 

It  was  further  agreed  that  the  company  should  issue 
to  trustees,  for  the  use  of  the  contractor,  the  plaintiff, 
$3,500,000  of  its  first  mortgage  bonds  and  $3,500,000 
of  fully  paid  for  shares  of  its  capital  stock,  and 
that  upon  the  completion  of  each  section  of  five 
miles  the  trustees  should  deliver  the  bonds  and  stock 
to  the  plaintiff  at  the  rate  of  $15,000  of  each  mile  of 
track. 

It  was  further  agreed  that  upon  the  written  con- 
sent of  the  president  of  the  company,  the  contractor, 
the  plaintiff,  should  be  .allowed  to  draw  bonds  from 
said  trustee  for  the  purpose  of  buying  iron,  material 
and  rolling  stock  for  any  division  of  the  railroad,  or 
of  hypothecating  the  said  bonds  for  that  purpose  to 
an  amount  equal  to  those  he  would  be  entitled  to 
upon  the  completion  of  a  division,  with  the  under- 
standing and  agreement  that  the  title  of  the  property 
so  procured  shall  vest  at  once  in  the  company  and 
not  in  the  contractor. 

After  the  execution  of  the  contract  the  company 
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executed  and  delivered  to  The  Farmers'  Loan  &  Trust 
Company,  $3,500,000  of  shares  of  stock  and  3,500  of 
its  bonds  for  the  payment  of  $1,000  each  and  a 
mortgage  to  secure  the  payment  of  the  bonds. 

About  July  10,  1880,  the  company  gave  to  the 
plaintiff  the  notice  that  it  had  means  to  pay  him, 
under  the  contract,  for  the  grading,  bridging  and 
tieing  of  the  road. 

Before  December  17,  1880,  the  trustees  had  deliv- 
ered, as  provided  in  the  contract,  3,307  of  the  bonds 
of  the  company. 

In  November,  1880,  the  original  defendant,  C.  K. 
Garrison,  who  since  his  death  is  represented  by  his 
executors,  the  defendants  in  this  action,  lent  $15,000 
to  the  plaintiff,  upon  his  note  and  100  of  said  bonds 
as  security  for  its  payment.  In  December,  C.  K.  Gar- 
rison lent  to  the  plaintiff  $45,000,  and  as  security  for 
the  re- payment  of  it,  plaintiff  transferred  to  Garrison 
the  3,307  bonds  above  referred  to.  The  writing 
which  the  plaintiff  gave  upon  receiving  the  loan  de- 
clared, •*  I  further  authorize  the  sale  of  all  or  any 
part  of  said  bonds  at  eighty-five  per  cent,  net,  and 
for  every  $15,000  of  bonds  sold  by  said  Garrison  or 
myself,  or  any  other  person,  I  agree  to  transfer  to  said 
Garrison,  and  authorize  him  to  retain  from  any  stock 
to  be  received  under  said  construction  contract,  $7,000 
of  full  paid  stock  over  the  amount  of  loan  and  in- 
terest to  be  paid.  For  a  long  time  after  this  trans- 
action Garrison  furnished  to  the  plaintiff  large  sums 
of  money  as  means  to  the  plaintiff  of  performing  his 
obligation  under  the  contract  to  construct  and  equip 
the  railroad. 

The  company  did  not  furnish,  as  it  had  agreed  to 
furnish,  money  to  the  amount  of  $4,000  per  mile 
wherewith  to  acquire  a  right  of  way  and  to  grade, 
bridge  or  tie  any  part  of  any  of  the  divisions  of  the 
railway,  and  Garrison  promised  to  plaintiff  to  ad- 


390  ORI66S  0.  DAY. 


Opinion  of  the  Court,  by  Sbdowick,  Gh.  J. 


vanc6»  and  did  advance  for  such  purposes  and  from 
time  to  time,  large  sums  of  money. 

On  the  20th  of  December,  1881,  the  board  of  the 
trustees  of  the  company  adopted  certain  resolutions. 
They  recited  that  the  company  had  failed  to  com- 
ply with  the  agreement  to  furnish  the  plaintiff  with 
means  to  acquire  the  right  of  way,  and  to  bridge, 
grade  and  tie,  and  it  authorized  the  plaintiff  to  make 
the  necessary  advances  for  such  purposes  in  the 
future  as  he  had  in  the  past,  and  they  authorized 
the  president  of  the  company,  upon  the  report  of  a 
committee  then  appointed,  to  issue  to  the  plaintiff 
or  the  assignee  of  his  contract,  for  such  amounts  as 
he  may  have  advanced  for  the  right  of  way,  Ac., 
"  non-negotiable  certificates  of  this  company  bearing 
interest  at  the  rate  of  six  per  cent,  payable  sixty 
days  after  issuance." 

About  January  1, 1882,  the  company  issued,  under 
this  resolution,  thirteen  notes  to  the  plaintiff.  They 
amounted  in  gross  to  the  sum  qf  $1,234,177.33. 
About  the  time  they  were  issued  to  the  plaintiff  he 
transferred  them  to  Garrison  as  security  for  advances 
made  by  him  to  and  for  the  plaintiff.  About  Feb- 
ruary 20,  1883,  the  company  issued  to  the  plaintiff, 
under  the  resolution,  eight  other  notes,  for  the  aggre- 
gate amount  of  $715,533.39.  The  plaintiff  trans- 
ferred to  Garrison  these  notes  also  as  security. 
These  twenty -one  notes  were  for  the  amount  in  all 
of  $1,949,710.72.  The  whole  of  that  sum,  excepting 
$175,000,  had  been  advanced  by  Garrison  to  the 
plaintiff.  The  latter  sum  represented  a  compensa- 
tion of  ten  per  cent,  which  the  contract  had  pro- 
vided should  be  paid  to  the  plaintiff. 

The  referee  finds  that  it  was  *'  understood  and 
agreed  by  the  parties  that  these  promissory  notes 
*  *  *  *  should  be  issued  as  a  temporary  expedient 
for  the  purpose  of  stating  the  accounts,  and  that» 
thereafter,  as  soon  as  practicable,  second  mortgage 
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bonds  should  be  issued  to  secure  or  provide  for  said 
indebtedness  and  to  take  the  place  of  said  notes  so 
temporarily  issued." 

I  do  not  think  that  the  testimony  shows  that  before 
April  19, 1883,  the  parties  had  a  definite  understand-* 
ing  that  second  mortgage  bonds  should  take  the 
place  of  the  notes.  The  whole  of  the  understanding* 
was,  that  in  some  way,  then  not  particularized,  the 
second  mortgage  bonds  should  be  used,  e.  g.  to  retire 
the  notes,  either  by  raising  money  upon  the  bonds 
and  paying  the  notes  with  that  money,  or  exchanging 
the  bonds  for  the  notes.  The  latter  alternative  would 
substitute  the  bonds  as  collateral  security  for  the 
notes. 

In  the  month  of  May,  1881,  Garrison  had  pur- 
chased of  the  plaintiff  1,907  of  the  first  mortgage 
bonds  and  gave  the  plaintiff  credit  in  the  account 
for  the  purchase  price  thereof,  to  wit,  the  sum  of 
$1,620,950  and  for  the  accrued  interest.  This  is 
found  in  the  13th  finding. 

In  the  25th  finding  it  was  found,  that  about  April 
1,  1882,  *•  the  said  Garrison  gave  the  plaintiff  credit 
in  his  accounts  for  550  of  the  said  first  mortgage 
bonds  at  the  rate  of  eighty-five  per  cent,  of  their  par 
value,  amounting  to  the  sum  of  $467,500,"  and  also 
for  the  accrued  interest. 

On  April  19,  1883,  there  was  a  meeting  of  the 
board  of  trustees  of  the  company.  The  following 
letter  was  presented  to  the  board  : 

"  New  York,  April  18th,  1883. 

"  To  the  President  and  Directors  of  the  Wheeling  & 
Lake  Erie  R.  R.  Co. 

"  Gentlemen  : 

"  As  the  contractor  intends  to  turn  over  the  road 
to  the  company  on  the  1st  of  May,  1883,  I  have  to 
ask  you  to  settle  with  me  for  the  cash  advances  which 
I  have  made  for  your  company,  viz. : 
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**  For  fire  insurance  on  depot  building,  rolling  stock, 
&c.,  for  one  year  3,991  12 

*•  Coupons  uncancelled  (1st  Mtg.  Bonds) 

"  Due  May  Ist,  1881 $2,490  00 

"Interest 297  80 

"  Due  Nov.  1st,  1881 60,000  00 

"  Interest 6,400  00 

"  Due  May  Ist,  1882 76,500  00 

"Interest 4,590  00 

"  Due  Nov.  1st,  1882 76,500  00 

"Interest 2,295  00 

"Due  May  Ist,  1883 76,500  00 

304,572  80 
"  For  notes  of  the  company. .  1,949,710  72 

"Interest 112,932  41 

"  For  notes  of  Co.  to  receive 

about 78,705  63 

2,141,348  76 

"  Total  amount  due  May  Ist,  1883  .  .  .  $2,449,912  68 
"  For  which  I  respectfully  ask  a  settlement. 

"  (Signed)        C.  K.  Gabbison." 

The  referee  finds  (38th  finding)  that  "both  the 
plain tifiT  and  said  Garrison  were  present  at  said  direc- 
tor's  meeting,  and  said  Garrison  proposed,  verbally, 
to  accept  second  mortgage  bonds  of  the  said  railroad 
company  at  the  rate  of  seventy-five  cents  on  the 
dollar  in  partial  liquidation  of  the  claim  presented 
by  him  and  set  forth  in  the  said  communication,  and 
thereupon  the  following  action  was  taken  by  the 
said  directors,  as  appears  by  the  minutes  of  said 
meeting,"  as  follows  :  "  Moved  by  Mr.  Wickham, 
that  the  president  of  this  company  be  authorized  to 
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sell  and  deliver  to  C,  K.  Garrison  second  mortgage 
bonds  to  the  amount  of  $2,280,000  at  the  rate  of 
seventy-five  cents  on  the  dollar  and  interest  accrued 
from  March  1, 1883,  the  same  to  be  delivered  in  part 
payment  of  his  claim  against  this  company,  amount- 
ing to  $2,449,912.68,  as  this  day  specified  in  his 
communication  to  this  company.  Seconded  by  Mr. 
Warwick  and  carried  without  dissent." 

The  39th  finding  ig  "  Soon  thereafter  the  said 
Garrison  received  from  the  said  railroad  company 
2,280  of  the  said  second  mortgage  bonds  of  the 
par  value  of  $1,000  each  at  the  rate  and  price  of 
seventy-five  cents  on  the  dollar,  which  price  (includ- 
ing $26,000  for  interest  on  said  bonds  from  March 
1,  1883  to  May  1,  1883)  amounted  to  $1,736,000,  in 
exchange  and  payment  for  which  the  said  Garrison 
delivered  to  said  railroad  company  a  portion  of  the 
said  promissory  notes. 

The  41st  finding  is  **  The  remainder  of  the  said 
promissory  notes,  that  is  to  say,  those  not  exchanged 
for  second  mortgage  bonds,  amounting  to  the  sum 
of  $326,043.12,  were,  on  or  about  the  first  day  of 
May,  1883,  surrendered  or  delivered  to  said  railroad 
company  by  said  C.  K.  Garrison,  without  consider- 
ation, and  were  cancelled  by  said  company.  The 
value  of  said  notes,  when  so  surrendered,  was  the 
sum  of  $239,046.55." 

The  40th  finding  is  *'  The  said  exchange  of  said 
promissory  notes  for  the  said  second  mortgage  bonds 
of  said  railroad  company  was  made  with  the  knowl- 
edge, consent  and  approval  of  the  plaintiff^,  and  the 
said  Garrison  received  and  held  the  said  bonds  as 
collateral  security  in  the  place  and  stead  of  said 
promissory  notes.  The  said  2,280  second  mortgage 
bonds  are  still  held  by  the  defendants  Day,  Forrest 
and  D.  E.  Garrison,  the  executors  of  the  said  Cor- 
nelius K.  Garrison,  now  deceased." 

The  referee  held  on  this  subject,  that  the  taking  of 
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the  second  mortgage  bonds  did  not  satisfy  or  extin- 
guish the  original  indebtedness  for  which  the  notes 
were  given  as  collateral  security.  And  it  did  not  if 
it  is  assumed  that  the  second  mortgage  bonds  were 
merely  exchanged  for,  or  substituted  for,  the  notes.  In 
the  latter  case, however, the  defendants  would  be  liable 
for  the  conversion  of  the  second  mortgage  bonds,  for 
there  can  hardly  be  a  doubt  that  his  claim,  persisted 
in  in  the  pleadings  and  at  the  trial,  that  they  were 
not  held  as  security  but  were  his  own  by  assignment 
from  plaintijff,  coupled  with  his  dealing  with  them 
as  his  own  property,  as  appears  by  his  books  in  the 
statement  of  his  assets,  and  then  assigning  them  to 
Mr.  Terry,  for  the  benefit  of  his  creditors,  made  a 
conversion.  But  the  argument  of  the  appellant  did 
not  claim  anything  on  this  score. 

The  appellant,  however,  claims  that  the  transac- 
tion did  result  in  the  extinguishment  of  the  original 
indebtedness  wholly,  and  if  not  wholly  at  least  partly, 
and  to  an  extent  which  requires  the  reversal  of  the 
judgment.  If  the  "exchange"  said  in  the  40th 
finding  to  have  been  made  with  the  knowledge,  con- 
sent and  approval  of  the  plaintiff,  refers  to  the  actual 
transaction  described  in  the  39th  finding  as  distin- 
guished from  the  agreement  in  the  form  and  intrinsic 
character  of  the  transaction,  as  disclosed  by  the  testi- 
mony, to  which  attention  will  be  given.  Garrison 
took  the  notes  as  his  own  as  if  by  sale  from  plaintiflf, 
and  used  them  to  satisfy  his  personal  obligation  to 
take  from  the  company  2,280  bonds  of  the  company 
at  seventy-five.  The  knowledge,  consent  and  ap- 
proval of  the  plaintiff  to  such  a  transaction,  would 
not  deprive  him  of  the  benefit  of  the  actual  transac- 
tion which  would  be  the  extinguishment  of  the  ori- 
ginal indebtedness  at  least  to  the  extent  of  the  con- 
sideration which  he,  Garrison,  named  in  his  books  as 
that  for  which  he  bought  the  notes  from  the  plaint- 
iff. 
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If  the  *•  exchange  "  which  the  plaintiff  approved  was 
such  as  was  described  by  the  terms  of  the  resolution 
in  the  38th  finding,  that  must  be  construed  as  a  con- 
tract, would  be  according  to  unambiguous  terms  or  its 
terms  if  ambiguous  as  determined  by  extrinsic  cir- 
cumstances. Referring  now  to  but  one  of  these  cir- 
cumstances, namely,  that  afterwards  iif  the  transac- 
tion. Garrison  took  these  bonds  for  himself  and  not  for 
the  plaintiff,  it  seems  that  the  agreement  was  that  the 
bonds  were  sold  to  Garrison,  individually,  and  not 
acting  for  the  plaintiff  as  he  would  act  in  the  mere 
substitution  of  the  bonds  for  the  notes.  If  the  bonds 
were  to  be  delivered  in  part  payment  of  the  claim  con- 
tained in  the  letter,  this  would  imply,  as  between  all 
the  parties,  for  by  the  finding  the  plaintiff  approved, 
that  the  claim  was  to  be  deemed  extinguished  for 
Garrison's  benefit.  This  enures  to  plaintiff's  benefit. 
Such  an  extinguishment  would  discharge  his  original 
indebtedness. 

Under  the  circumstances  disclosed  there  was  noth- 
ing at  variance  with  Mr.  Garrison's  former  conduct. 
He  had  before  taken  first  mortgage  bonds  at  eighty - 
five  cents  on  the  dollar,  crediting  the  plaintiff  with 
that  amount.  He  repeated  the  operation  in  kind 
excepting  that  he  paid  less.  The  evidence  shows 
that  he  or  his  agents  thought  the  bonds  a  better 
form  of  security  than  the  notes.  The  plaintiff,  as 
defendants'  pleadings  insist,  was  without  pecuniary 
responsibility,  and  there  was  a  certain  advantage  in 
not  leaving  the  plaintiff  the  owner  even  of  a  second 
encumbrance  upon  the  property,  as  he  would  have 
been  left  if  Garrison  should  hold  the  bonds  simply 
as  a  security 

The  40th  finding,  after  finding  that  the  "said  ex- 
change" was  made  with  the  approval  of  plaintiff, 
finds  that  ''the  said  Garrison  received  and  held  the 
said  bonds  as  collateral  security  in  the  place  and  stead 
of  said  promissory  notes."     It  is  not  found  that  this 
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receiving  and  holding  by  Garrison  was  with  the 
plaintiff  s  approval,  but  there  is  no  doubt  that  such  a 
finding  should  be  considered  as  intended. 

The  testimony  does  not  show  that  plaintiff  ever 
assented  to  an  arrangement  by  which,  as  between 
himself  and  Garrison  after  Garrison  had  bought  the 
bonds  for  hi*  own  benefit,  Garrison  should  hold  the 
bonds  as  coUeteral  security,  or  in  other  words  that 
the  purchase  of  the  bonds  should  be  formally  in 
Garrison's  name.  At  the  most,  plaintiff's  agreement 
before  the  resolution  was  passed,  and  his  presence 
when  it  was  passed,  and  his  approval  then,  bound 
him  to  nothing  more  than  to  the  terms  of  the  reso- 
lution and  to  its  execution  afterwards.  By  those 
terms  and  that  execution,  Garrison  extinguished  the 
collateral  notes  for  his  own  benefit,  and  that  extin- 
guished the  debt  for  the  payment  of  which  the  col- 
laterals were  held. 

The  difference  in  this  case  between  exchanging 
the  bonds  for  the  notes  or  the  notes  for  the  bonds, 
and  the  buying  of  the  bonds  by  Garrison  and  pay- 
ing for  the  bonds  by  delivering  notes  belonging  to 
the  plaintiff,  is  distinct  and  substantial.  The  two 
cases  have,  in  common,  nothing  more  than  that 
physically  the  two  sets  of  papers  are  exchanged. 

The  manner  in  which  the  arrangement  proposed 
by  the  resolution  was  carried  out,  according  to  evi- 
dence which  the  defendants  cannot  controvert,  shows 
that,  so  far  as  Garrison  was  concerned,  and  so  far  as 
he  could  bind  the  plaintiff  by  his  acts,  he  bought  the 
notes  of  the  plaintiff  and  then  used  them  to  buy  the 
bonds  for  his  own  and  individual  benefit. 

It  is  argued  against  this  position  that,  for  a  pur- 
chase of  the  notes,  in  reality,  it  was  necessary  that 
the  plaintiff  should  have  been  a  cognizant  and  as- 
senting seller.  This  will  be  farther  alluded  to  when 
the  facts  are  stated,  and  yet  on  this  point  it  may  be 
noticed  that  the  justification  of  Garrison's  conduct 
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in  respect  of  the  notes  is  placed  by  the  learned  coun- 
sel for  the  respondent,  upon  the  following  positions. 
He  argues  that  a  transfer  of  interest,  proven  in  the 
case,  which  in  fact  included  these  notes,  and  which 
the  referee  on  the  trial  held  was  made  as  collateral  se- 
curity, although  unconditional  on  its  face,  **  did  have 
a  purpose,  and  that  this  was  to  impart  to  Garrison 
unlimited  power  to  use  and  manage  the  interests  as- 
signed in  such  manner  as  he  should  deem  for  the 
best  interests  of  all  the  parties."  And  again  ''that 
Garrison  did  not  hold  the  notes  or  any  of  the  other 
collateral  securities  upon  a  strict  pledge  but  that  he 
had  full  power  of  using  or  disposing  of  them  as  he 
deemed  proper."  If  such  were  the  powers  commu- 
nicated to  Garrison,  his  use  of  them  would  bind  the 
plaintiff  at  least  to  the  extent  that  such  use  was 
beneficial  to  the  plaintiff  in  extinguishing  his  prime 
indebtedness. 

It  appeared  in  evidence  that  Garrison  kept  a  usual 
set  of  books  of  account.  In  them  was  an  account 
with  '*  C.  R.  Griggs,  contractor,"  and  in  it  Griggs, 
or  the  plaintiff,  was  charged  with  the  advances  made 
to  him  by  Garrison  and  which  were  represented  by 
the  promissory  notes.  Of  course,  while  the  notes 
remained  as  security  only  for  the  payment  of  the 
advances,  they  would  not  be  placed  in  the  account 
as  a  credit  to  plaintiff.  They  would  appear  as  a 
credit  only  when  they  should  yield  cash  or  be  treated 
as  cash  in  payment  between  the  parties. 

On  May  1,  1883,  the  plaintiff  was  credited  in  the 
account  with  $1,546,982.35.  The  journal,  pp.  670, 
1616,  in  explanation  of  this  credit,  states  the  whole 
amount  of  the  notes  and  interest,  $2,062,643.13,  and 
then  **  Taken  from  contractor  at  75  per  cent.,  $1,546,- 
982.35",  and  this  last  sum  was  the  above  credit  in  the 
ledger.  There  could  not  be  a  clearer  statement  of 
a  sale  of  the  notes  by  the  contractpr  to  Garrison. 
But  the  next  entry  in  the  journal  shows  the  dispo- 
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sition  of  the  difference  in  the  amounts.  It  is  in  the 
interest  account.  The  difference,  namely,  $515,- 
660.78,  is  credited  to  that  account,  for  the  dis- 
count on  the  above  notes  $2,062,643.13,  and  that 
difference  is  further  appropriated  to  Garrison  by 
crediting  it  to  the  profit  and  loss  account,  and  in  a 
subsequent  statement  of  Garrison's  assets  the  in- 
debtedness of  Griggs  was  stated  at  a  sum  which  ex- 
cluded the  amount  of  indebtedness,  that  on  the 
books  was  cancelled  by  the  credit  of  $1,546,982.35. 

On  the  same  1st  of  May^  1883,  The  Wheeling  A 
Lake  Erie  Railroad  Co.,  is  charged  with  the  whole 
amount  of  the  notes  and  interest  $2,062,643.13,  and 
credited  with  seventy- five  per  cent,  of  the  par  value 
of  the  2,280  bonds. 

It  may  be  observed  here,  that  this  operation  gave 
Garrison  the  benefit  of  twenty-five  per  cent,  on  the 
notes  and  of  twenty-five  per  cent,  on  the  bonds. 

It  is  said  that  the  plaintiff  should  not  have  the 
advantage  of  the  actual  transaction  proved  by  the 
entries  in  the  books,  because  he  knew  nothing  of 
the  entries  and  they  were  not  the  result  of  agree- 
ment between  the  parties.  It  would  appear  from 
the  findings  that  the  plaintiff  knew  and  approved 
of  the  exchange  set  forth  in  the  findings,  but  I  think 
it  must  be  considered  that  the  referee  meant  that 
this  should  be  taken  with  a  special  finding  of  fact 
that  the  plaintiff  knew  nothing  of  the  making  of  the 
entries  and  that,  therefore,  he  could  take  nothing 
by  reason  of  their  admission  in  evidence.  As  evi- 
dence the  entries  are  admissions  by  Garrison  that 
the  facts  described  by  the  entries  occurred.  These 
admissions  are  not  explained  in  the  evidence.  So 
far  as  Garrison  was  capable  of  doing  what  he  in  fact 
effected,  there  was  a  taking  of  the  notes  at  seventy- 
five  per  cent.  He  had  legal  power,  or  the  appear- 
ance of  it,  to  do  what  he  effected,  while  at  the  same 
time  he  held  the  relation  to  the  plaintiff  of  a  trustee. 
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And  this  relation  permits  the  plaintiff  to  affirm  the 
conduct  of  his  trustee  and  take  full  advantage  of  it. 

In  substance,  as  I  think,  the  transaction  involved, 
among  other  things,  Garrison,  taking  as  his  debtor 
for  the  advances,  the  railroad  company  in  the  place 
of  the  plaintiff.  This  extinguished  plaintiff's  indebt- 
edness, at  least  to  the  extent  of  the  credit  that  has 
already  been  described.  Smith  v.  Miller,  43  N.  F. 
174,  citing  Southwickt?.  Sax,  9  Wend.  122  ;  Hawks 
V.  Hinchcliff,  17  Barb.  492  ;  Gage  v.  Punchard,  6 
Daly,  229. 

This  result  is  corroborated  by  the  facts  upon 
which  a  claim  for  a  further  credit  than  appears  on 
the  books  is  made  by  the  appellant. 

The  plaintiffs  account  in  the  ledger  was,  on 
August  28,  1883,  credited  with  $675,600.  This 
credit  as  first  made  was  explained  by  the  journal  as 
follows  •*  Interest  account.  Dr.  to  C.  R.  Griggs, 
contractor,  for  the  discount  of  twenty-five  per  cent, 
on  the  amount  of  the  notes  of  the  Wheeling  &  Lake 
Erie  Co.,  and  interest.  May  1,  1883,  amounting  to 
$2,062,643.13,  which  makes  up  the  face  value  of  the 
notes  with  interest."  And  then  were  added  •*  Above 
entry  null  and  void  having  been  made  without  proper 
directions  from  Mr.  C.  K.  Garrison."  Then  a  red 
line  was  drawn  through  the  figures  that  stated  the 
amount  of  the  credit,  both  in  the  ledger  and  the 
journal.  It  is  evident  from  this  that  after  the 
former  credit  was  made.  Garrison  had  weighed  its 
significance  and  in  his  own  mind  re-asserted  it.  As 
the  referee  has  found  substantially  that  the  second 
credit  was  inadvertent  and  not  authorized  by  Gar- 
rison, there  is  sufficient  evidence  to  support  it,  and 
the  appellant  is  not  entitled  to  the  credit  upon  the 
mere  fact  that  it  haid  once  appeared  in  the  books  and 
was  immediately  cancelled. 

While  I  think  that,  at  least,  the  plaintiff  was  en-  . 
titled  to  be  credited  in  the  accounting  before  the 
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referee  with  the  amount  of  the  first  credit  and  in- 
terest to  the  date  of  the  accounting,  I  also  am  con- 
vinced that  the  testimony  incontrovertibly  showed 
that  the  plaintiff  was ^en titled  to  a  larger  credit. 

In  my  opinion  the  resolution  and  the  subsequent 
fact,  shows  a  purchase  by  Garrison  of  2,280  second 
mortgage  bonds  for  his  own  benefit  and  not  as  a 
substitution  for  the  notes  at  seventy-five  cents  on 
the  dollar.  If  this  had  been  carried  out  he  would 
have  been  obliged  to  pay  the  company  from  his  own 
money  $1,710,000,  but  it  was  further  provided  that 
the  delivery  of  the  bonds  should  not  be  on  the  re- 
ceipt of  the  consideration  in  money,  but  to  pay  in 
part  what  was  called  "  his  "  claim  against  the  com- 
pany. The  claim  could  be  *'  his"  only  by  consider- 
ing that  the  plaintiff  had  ceased  to  own  it.  In  reality 
the  claim  upon  which  the  notes  was  founded  was 
money  of  Garrison,  expended  upon  the  railroad. 
That  is,  the  notes  pro  tanto  were  used  as  money  be- 
longing to  Garrison.  Upon  actual  delivery  for  the 
bonds  they  became  extinguished  for  Garrison's  ben- 
efit in  the  result  to  the  value  of  the  money  that 
Garrison  would  otherwise  have  owed  the  company 
for  the  bonds.  To  the  extent  the  collateral  security 
was  extinguished  the  original  indebtedness  for  which 
the  security  had  been  given  was  extinguished,  and 
for  this  reason  the  plaintiff  should  have  had  on  the 
accounting  a  credit  of  seventjr-five  per  cent,  on  the 
par  value  of  the  bonds,  or,  if  my  calculation  be  cor- 
rect, $1,710,000  and  interest  from  May  1,  1883. 

The  transaction  is  the  same  as  if  the  plaintiff  had 
received,  as  collateral  for,  or  payment  of,  his  advances 
to  the  company,  bonds  of '  the  company  and  had  then 
sold  them  to  Garrison  at  seventy-five  cents  on  the 
dollar,  with  consent  of  the  company. 

I  do  not  think  that  any  other  exception  of  the 
plaintiff  calls  for  a  direction  to  correct  the  account  in 
any  other  particular.     The  defendants'  exceptions  of 
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course  have  not  been  heard  on  the  plaintiflTs  appeal. 

In  consideration  of  the  exhaustive  examination  of 
the  case  by  the  referee,  and  the  great  ability  used 
by  him,  I  have  hesitated  in  coming  to  the  result  that 
has  been  announced. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  and  the  order  of  reference  vacated  with 
costs  to  abide  the  event,  unless  the  defendants  by 
stipulation  consent  to  a  deduction  from  the  amount 
of  the  judgment  recovered  by  them  against  the 
plaintiflF  of  $1,623,667.60  with  interest.  If  such  stip- 
ulation be  given,  the  judgment  is  affirmed  for  the 
reduced  amount,  without  costs. 

Feeedman,  J.,  concurred.  * 

Ingbaham,  J. — (dissenting). — I  am  unable  to  agree 
with  my  associates  in  the  determination  of  this  ap- 
peal. A  consideration  of  the  testimony  forces  upon 
me  the  conclusion  that  but  little  reliance  should  be 
placed  upon  the  evidence  of  the  plaintiff ;  he  first 
testified  during  the  lifetime  of  the  defendants*  testa- 
tor ;  after  his  death,  when  there  was  no  one  living 
who  had  anything  to  do  with  the  transaction  between 
the  parties,  he  was  recalled  as  a  witness  several 
times.  At  each  time  he  remembered  new  conversa- 
tions with  the  defendants*  testator  and  his  son,  who 
was  also  dead,  such  conversations  never  having  been 
in  the  presence  of  s.ny  living  person,  and  evidently 
furnished  for  the  purpose  of  meeting  some  emergency 
of  his  case  as  it  developed. 

It  would  appear  as  if  section  829  of  the  Code  had 
been  systematically  disregarded  in  the  admission  of 
the  evidence.  The  fact  that  Garrison  before  his 
death  had  answered  certain  interrogatories  without 
being  sworn  in  another  action,  and  that  such  answers 
were,  read  by  defendants  upon  the  trial  of  this  action, 
would  not  make  the  plaintiff's  testimony  of  anything 

26 


402  GRIGGS  V.  DAY. 

Dissenting  opinion  of  Ihgsaham, 

that  subsequently  happened,  competent.  It  is  only 
*' where  the  testimony  of  the  deceased  person  is 
given  in  evidence  concerning  the  same  transaction  or 
communication,"  that  the  evidence  of  the  other  party 
as  to  the  transaction  or  communication  can  be  received, 
and  as  to  many  of  the  communications  to  which 
plaintiff  was  allowed  to  testify,  the  deceased  had 
given  no  testimony.  This,  however,  is  an  appeal  by 
the  plaintiff,  and  as  the  defendants'  objections  to  the 
admission  of  testimony  are  not  stated  in  the  case, 
it  is  impossible  to  say  that  any  objection  was  taken 
to  the  admission  of  the  evidence.  The  nature  of  the 
testimony  is  adverted  to,  as  upon  such  evidence  it 
would  be  manifestly  improper  to  reverse  the  finding 
of  fact  of  the  referee. 

By  the  22nd  finding  of  the  fact  the  referee  finds 
that  the  notes  therein  referred  to  were  issued  under 
an  agreement  between  all  the  parties,  *'  as  a  tem* 
porary  expedient  for  the  purpose  of  stating  the  ac- 
counts, and  that  thereafter,  and  as  soon  as  practic- 
able,  second  mortgage  bonds  should  be  issued  to 
secure  or  provide  for  such  indebtedness  and  to  take 
the  place  of  said  notes  so  temporarily  issued." 

And  by  the  40th  finding  of  fact  the  consumma- 
tion of  that  agreement  by  the  sale  and  delivery  of 
the  bonds  to  Garrison. 

I  am  satisfied  that  these  findings  were  sustained 
by  the  evidence,  but,  upon  the  undisputed  testimony , 
I  think  the  referee  was  clearly  right  in  the  conclu- 
sion to  which  he  arrived. 

A  very  brief  review  of  the  facts  that  are  substan- 
tially undisputed  will  be  useful  in  determining  the 
question.  It  is  found  by  the  referee,  and  for  the 
purposes  of  this  appeal  must  be  taken  as  estab- 
lished, that  the  plaintiff  had  assigned  to  GFarrison 
his  contract  with  the  railroad  company  as  security 
for  advances  made  by  Garrison  and  used  by  plaintiff 
to  carry  out  the  contract.     Garrison  had  also  ad- 
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vanced  to  plaintiff  certain  moneys  which  had  been 
expended  for  the  benefit  of  the  company,  and  the 
company  was  indebted  to  plaintiff  for  that  money  so 
expended.  The  company  thus  made  its  promissory 
notes  to  plaintiff,  who  endorsed  them  and  delivered 
them  to  Garrison.  It  is  not  claimed  by  either  party 
that  these  notes  were  delivered  to  Garrison  in  p{^y- 
ment  of  plaintiff's  indebtedness  to  him,  but  plaint- 
iff claims  that  Garrison  had  held  them  as  security 
for  advances  made  by  him  to  plaintiff.  Garrison  hold- 
ing these  notes,  and  having  other  claims  against  the 
company  presented  an  account  to  the  company 
which  included  the  notes  in  question  and  demanded 
a  settlement,  and  the  directors  of  the  company 
passed  a  resolution  whereby  the  president  was  au- 
thorized to  sell  and  deliver  to  Garrison,  second 
mortgage  bonds  to  the  amount  of  $2,280,000  at  the 
rate  of  seventy-five  cents  on  the  dollar  in  payment 
of  part  of  this  claim  so  presented  against  the  com- 
pany. This  was  passed  with  the  knowledge  of 
plaintiff.  This  being  the  situation.  Garrison,  with 
the  plaintiffs  knowledge  and  consent,  delivered  the 
notes  to  the  company  and  received  therefor  bonds 
of  the  company  at  the  rate  of  seventy-five  cents  on 
the  dollar,  secured  by  a  second  mortgage  on  the 
company's  property. 

It  is  clear  that  as  between  Garrison  and  the  com- 
pany this  was  nothing  more  than  a  change  of  the 
form  of  the  company's  indebtedness.  Garrison  had 
obligations  of  the  company  which  were  presently 
due  and  enforceable.  The  company  were  willing  to 
fund  such  obligations  and  give  in  exchange  therefor 
bonds  secured  by  a  mortgage  upon  the  property, 
payable  at  a  future  time.  There  was  no  present 
consideration  that  passed  from  Garrison  to  the  com- 
pany ;  and  although  the  resolution  speaks  of  the 
transaction  as  a  sale  of  the  bonds,  it  was  really  an 
issue  of  bonds  in  part  payment  of  its  debt  to  Garri- 
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son.  It  owed  Garrison  before  the  issue  of  the 
bonds,  it  owed  him  after  the  issue  of  the  bonds,  the 
form  of  the  obligation  was  changed.  But  whatever 
change  there  was  in  the  form  of  the  obligation  of 
the  company,  as  between  plaintiff  and  Garrison, 
there  was  no  change  in  their  relation.  Garrison  had 
hejd  certain  notes  of  the  company  which  belonged 
to  plaintiff.  He  had  with  the  assent  of  plaintiff 
delivered  those  notes  to  the  maker  and  received  in 
lieu  thereof  their  obligations  secured  by  a  mortgage 
on  its  property.  The  only  change  in  the  securities 
was  to  give  to  the  substituted  obligation  a  lien  by 
way  of  mortgage  upon  the  debtor's  property  and 
to  increase  the  face  value  of  the  obligations  twenty- 
five  per  cent.  Those  bonds  were  held  by  Garrison  in 
place  of  the  notes  and  were  still  in  the  possession 
of  his  executors  at  the  time  of  the  trial. 

The  evidence  clearly  established  that  before  this 
transaction  was  completed,  the  notes  of  the  com- 
pany were  worthless,  and  the  bonds  issued  in  lieu 
thereof,  worthless.  Plaintiff  had  not  in  reality  ad- 
vanced one  dollar  of  this  amount  represented  by 
those  notes.  Every  dollar  had  been  paid  by  Garri- 
son. Garrison  had  certainly  never  received  a  dollar 
of  the  money  so  advanced  and  had  never  agreed 
with  plaintiff  to  purchase  the  second  mortgage  bonds. 
If  the  bonds  had  subsequently  become  valuable  secu- 
rities, could  Garrison  have  refused  to  account  to 
plaintiff  for  their  proceeds  ?  Clearly  no,  for  the 
plaintiff  had  never  parted  with  whatever  interest  he 
had  in  them,  and  to  say  that  plaintiff  is  entitled  to 
a  credit  for  the  face  value  of  the  worthless  notes 
because  his  bailee  had  with  his  consent  chancred 
them  into  higher  and  better  securities  of  the  maker, 
under  cfrcumstances  which  would  have  made  the 
bailee  responsible  to  the  bailor  for  the  substituted 
securities,  would  be  imposing  on  the  defendant  a  lia- 
bility far  in  excess  of  that  prescribed  by  any  rule  of 
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law  with  which  I  am  acquainted.  The  full  discussion 
by  the  referee  in  his  opinion  renders  a  further  exam- 
ination unnecessary. 

As  considerable  stress  has  been  laid  upon  credits 
in  Garrison's  books,  it  may  be  said  that  they  were 
not  shown  to  have  been  made  by  direction  of  Garri- 
son. The  plaintiff  had  no  knowledge  of  such  entries, 
and  the  parties  never  acted  on  thepi.  So  far  as 
appears,  plaintiff  did  not  claim,  during  Garrison's 
lifetime,  that  the  second  mortgage  bonds  had  been 
purchased  by  Garrison  individually,  and  there  is  no 
evidence  that  the  parties  ever  acted  upon  the  as- 
sumption that  any  such  sale  had  taken  place.  At 
this  time  and  for  a  long  time  prior  thereto  plaintiff 
had  been  unable  to  furnish  money  for  the  comple- 
tion of  his  contract.  In  fact  it  does  not  appear  that 
he  ever  did  furnish  any  money,  but  Garrison  fur- 
nished all  that  was  expended.  Plaintiff  had  been  for 
years  in  receipt  of  an  annual  allowance  from  Garri- 
son for  his  services,  and  it  is  clear  from  the  corre- 
spondence and  the  acts  of  the  parties  that  plaintiff 
considered  that  he  had  no  real  interest  in  the  con- 
tract. It  could  not  under  such  circumstances  be 
said  that  the  entry  in  the  books  of  the  parties  should 
be  given  the  same  effect  as  if  the  agreement  between 
the  parties  were  still  understood  to  be  existing  and 
in  force. 

Assuming,  however,  that  the  plaintiff  should  have 
been  allowed  the  face  value  of  the  notes  transferred 
to  the  company,  it  does  not  follow  that  the  judg- 
ment must  be  reversed. 

It  appears  that  the  total  amounts  of  the  notes  of 
the  company  delivered  by  plaintiff  to  Garrison  was 
$1,949,710.72  of  this  amount  $326,043.12  was  not 
delivered  to  the  company  in  payment  of  the  bonds 
of  the  company.  Such  notes  amounting  to  $326,- 
043.12  were  charged  against  Garrison  by  the  referee, 
having  been  subsequently  delivered  by  him  to  the 
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company,  leaving  $1,623,667.60,  as  the  notes  given 
by  Garrison  in  payment  of  the  second  mortgage 
bonds.  This  amount,  under  the  rule  as  stated  in 
the  opinion  of  the  Chief  Judge,  should  have  been 
charged  against  Garrison.  This  amount  with  inter- 
est can  now  be  deducted  from  the  amount  of  the 
judgment  awarded  against  the  plaintiff,  and  as  thus 
modified  the  judgment  aflSrmed  without  costs  of  this 
appeal ;  this  modification  to  be  made  upon  defend- 
ants' consent  thereto. 


MARY  MARSHALL,  Appellant,  v.  THE  WOMEN'S 
MUTUAL  INSURANCE  AND  ACCIDENT  COM- 
PANY OP  AMERICA,  Respondent. 

Life  Insurance. — Fmfeitwre^  waiver  q/*, 

The  life  of  Charies  Marshall,  the  plaintliTs  husband,  was  insured  by  de- 
fendant, but  the  policy  was  forfeited  for  non-payment  of  arrears,  and 
piaintifT  sought  a  renewal  and  reinstatement.  At  the  time  of  her  applica- 
tion Charles  Marshall  was  lying  sick  in  the  hospital  with  the  disease  of 
which  he  subsequently  died.  Plaintiff  concealed  the  fact  of  his  illneas 
from  defendant. 

Held^  that  such  concealment  avoided  whatever  was  done  towards  rein- 
statement or  renewal.  Upon  the  whole  case  there  was  not  sufficient  evi- 
dence upon  which  the  jury  could  have  found  that  the  defendant  waived 
the  forfeiture  clause. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  O'Gorman,  JJ. 

Decided  December  1,  1890. 

Appeal  from  judgment  entered  upon  a  dismissal 
of  the  complaint  at  the  trial,  and  from  an  order  deny- 
ing plaintiffs  motion  for  a  new  trial  on  the  minutes. 

Charles  A.  Lovett,  attorney,  and  Abel  Crook  of 
counsel,  for  appellant. 
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John  A.  Kamping,  for  respondent. 

By  the  Court. — Freedmak,  J. — This  action  was 
brought  on  a  certificate  of  membership.  The  evi- 
dence is  uncontradicted  that,  when  the  plaintiff  took 
certain  steps  to  have  Charles  Marshall,  whose  life 
had  been  insured,  reinstated,  the  said  Marshall  was 
lying  sick  in  the  hospital  with  the  disease  from 
which  he  subsequently  died.  That  fact  was  con- 
cealed from  the  defendant.  Such  concealment 
avoided  whatever  was  done  towards  a  reinstatement. 
Upon  the  whole  case  there  was  not  suflScient  evi- 
denc  upon  which  the  jury  could  have  found  that  the 
defendant  waived  the  forfeiture  clause. 

The  complaint  was  properly  dismissed,  and  the 
judgment  and  order  should  be  affirmed,  with  costs. 

Sedgwick,  Ch.  J.,  and  O'Gorman,  J.,  concurred. 


EDWARD    ROBERTS,     Appellant    v.    AUGUST 
BAUMGARTEN,  et  al..  Respondents. 

Ijfeetment — Right  to  a  new  trial  qfter  one  trial  qf  an  issue  qf  fact  and  a 
Judgment, '  as  a  matter  qf  right,  under  the  Code  qf  Civil  Procedure, — 
Exceptions  under  the  rulings  in  this  case. 

This  action  is  one  of  ejectment,  tried  on  the  2nd  day  of  June,  1884,  at  trial 
term,  and  judgment  entered  for  plaintiff.  Defendants  appealed  to  the 
general  term,  which  reversed  the  judgment  and  ordered  a  new  trial. 
Plaintiff  appealed  to  the  Court  of  Appeals,  giving  the  usual  stipulation 
required  by  the  Code  of  Civil  Procedure,  consenting  to  the  entry  of  judg- 
ment absolute  in  the  event  of  an  affirmance  by  the  Court  of  Appeals  of 
the  order  granting  a  new  trial.  The  Court  of  Appeals  did  affirm  the  order 
of  the  general  term  of  this  court,  and  ordered  judgment  absolute  against 
plaintiff  on  his  stipulation,  which  judgment  was  entered  in  this  court  upon 
the  remittitur  in  November,  1888.  Afterwards,  in  January,  1800,  an  order 
was  entered  at  special  term  vacating  this  judgment  of  1888,  and  granting 
a  new  trial  as  a  matter  of  right  tmder  the  statute  and  the  Code  of  Civil 
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Procedure  upon  the  affidavit  of  plaintiff  that  costs  and  damages  had  been 
paid  to  defendants.  Shortly  afterwards  the  defendants  moved  at  special 
teim  to  set  aside  tliat  order  of  January,  1890,  on  the  ground  tiiat  the 
Judgment  entei'ed  in  November,  1888,  upon  the  remittitur  from  the  Court 
of  Appeals,  is  not  such  a  judgment  as  the  statute  and  Code  of  Civil  Pro- 
cedure contemplated  when  the  unsuccessful  party  is  given  one  new  trial 
as  a  matter  of  right  in  ejectment.  The  special  term  vacated  and  set  aside 
the  order  of  January,  1890. 
Eeld^  upon  the  well  considered  opinion  of  the  learned  judge,  who  made  the 
order  appealed  from,  and  the  rulings  of  the  Court  of  Appeals  in  cases 
cited  in  said  opinion,  that  the  judgment  entered  upon  the  remittitur  from 
the  Court  of  Appeals,  in  November,  1888,  is  not  within  the  scope  of  the 
statutory  provision  that  enables  the  unsuccessful  party  in  an  action  of 
ejectment  to  claim  one  new  trial  as  a  matter  of  right. 

Before  Fbeedman,  Tbuax  and  Ingbaham,  JJ. 

ikdded  DBcember  1,  1890. 

Appeal  from  order  vacating  an  order  granting  a 
a  new  trial  as  a  matter  of  right,  on  payment  of  dam- 
ages and  costs  in  an  action  of  ejectment. 

The  following  opinion  was  delivered  at  special 
term. 

DuGBO,  J. — "It  seems  that  the  Code  provisions 
requiring  a  stipulation  for  judgment  absolute  against 
an  appellant,  if  an  order  granting  a  new  trial  is  af- 
firmed (subd.  1,  Sec.  191,  Code  Civil  Proc;  subd.  2, 
sec.  11,  Code  Proc),  remained  substantially  un- 
changed, so  far  as  they  aflfect  the  question  under 
consideration,  during  the  existence  of  at  least  four 
different  provisions  as  to  new  trials  in  ejectment 
actions,  so  that  in  endeavoring  to  interpret  subdi- 
vision 1,  section  191,  and  sections  1524-5,  Code  Civil 
Procedure,  with  respect  to  each  other,  the  question 
is  chiefly  as  to  the  intention  of  the  lawmakers  in 
originally  requiring  the  assent,  and  as  to  their  inten- 
tion in  enacting  sectionei  1524-5  of  the  present 
Code. 

••  In  1857,  section  11  of  the  Code  of  Procedure  was 
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amended  so  as  to  require  a  stipulation  for  judgment 
absolute  in  cases  where  an  appeal  was  taken  to  the 
Court  of  Appeals  from  an  order  granting  a  new  trial. 
At  that  time  and  up  to  the  passage  of  the  Act  of 
1861  (post)  the  Revised  Statutes  provided  that  in 
ejectment  actions  a  second  trial,  as  a  matter  of  right, 
could  be  had  after  a  judgment  where  the  judgment 
had  been  rendered  upon  a  verdict.  This  right  was 
allowed,  in  order  to  afford  a  way  for  relief  against 
the  accidents  and  misfortunes  to  which  jury  trials 
are  peculiarly  liable.  Bay  v.  Gage,  36  Barb.  448.  In 
cases  where  the  judgment  had  been  entered  after  the 
stipulation,  the  assent  being  optional,  none  of  the 
risks  incident  to  jury  trials  were  incurred.  So  the 
reason  which  induced  the  allowance  of  a  new  trial 
in  cases  where  a  judgment  had  been  rendered  on  a 
verdict  would  not  apply  to  cases  where  the  judgment 
had  been  rendered  upon  the  stipulation. 

••  It  therefore  appears  that  the  stipulation  required 
was  one  for  judgment  absolute  as  against  the  right 
of  an  appellant,  inclusive  of  his  right  to  a  new  trial 
after  judgment,  and  the  giving  of  the  stipulation 
operated  accordingly.     Chapter  221,  Laws  of  1861. 
amended  the  Revised  Statutes  so  that  a  new  trial 
as  a  matter  of  right  could  be  had  after  any  judg- 
men  in  an  action  of  ejectment,  but  this  sweeping 
privilege  was  speedily  cut  down  by  an  amendment 
(chap.  485,  Laws  1862),  which  provided,  in  effect, 
that  a  new  trial  could  be  had  as  of  right  in  an  ac- 
tion of  ejectment  after  •  judgment  rendered  upon  a 
verdict  of  a  jury  or  a  report  of  a  referee  upon  the 
facts,  or  upon  a  decision  of  a  single  judge  upon  the 
facts/ 

"By  the  Code  of  Civil  Procedure  the  law  was 
again  changed,  so  that  it  is  now  provided  that  a 
new  trial  may  be  had  as  a  matter  of  right  in  the 
actions  referred  to  *  after  a  final  judgment  rendered 
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upon  the  trial  of  an  issue  of  fact'   (sections    1524- 

*'  From  a  consideration  of  these  changes  in  the  law 
I  am  unable  to  discern  any  reason  which  would 
afford  a  fair  basis  for  opinion  that  the  effect  of  mak- 
ing the  stipulation  as  to  a  judgment  absolute  is  now  I 
otherwise  than  it  was  in  1857,  when  the  assent  was 
first  required.  In  addition,  it  may  be  said  that  in 
the  present  action,  there  is  no  judgment  which  was 
rendered  upon  a  trial ;  the  only  one  now  in  exist- 
ence was  rendered  upon  a  stipulation,  and  it  stands 
in  eflfect  as  a  judgment  entered  by  consent. 

''For  these  reasons  it  seems  that  the  judgment 
rendered  by  the  Court  of  Appeals  in  this  action 
was  not  such  a  judgment  as  is  referred  to  in  section 
1525,  Code  Civil  Procedure. 

•*  The  necessary  conclusion  is  that  in  an  action  of 
ejectment,  after  judgment  absolute  rendered  by  the 
Court  of  Appeals  upon  the  right  of  an  appellant 
who  has  assented,  as  required  by  section  191  of  the 
Code,  no  right  to  a  new  trial  exists  by  virtue  of  sec- 
tion 1525. 

*'  The  motion  to  vacate  the  order  of  January  17th 
is  granted." 

Daniel  G.  Rollins,  attorney,  and  Robert  Hunter 
McGrath,  Jr.,  of  counsel,  for  appellant,  on  the  ques- 
tions considered,  argued  : — 

I.  The  only  limitation  upon  the  rights  of  suitors 
to  successive  trials  in  ejectment  in  this  state  is 
found  in  the  provisions  of  the  Code  of  Civil  Proce- 
dure relating  to  actions  for  the  recovery  of  real  prop- 
erty ;  and  the  unsuccessful  party  in  such  an  action 
is,  after  the  trial  of  an  issue  of  fact,  entitled  as  a 
matter  of  course  to  have  the  judgment  vacated  and 
one  new  trial  awarded.  This  is  a  proposition  easy  of 
demonstration.  Sections  1524  and  1525  of  the  Code 
of  Civil  Procedure  are  in  the  following  words  :  Sec- 
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tion  1524. — ^Except  in  a  case  where  it  is  otherwise 
expressly  prescribed  in  this  act,  a  final  judgment  in 
an  action  specified  in  this  article,  rendered  upon  the 
trial  of  an  issue  of  fact,  is  conclusive,  as  to  the  title 
established  in  the  action,  upon  each  party  against 
whom  it  is  rendered,  and  every  person  claiming  from, 
through  or  under  him,  by  title  accruing,  either  after 
the  judgment  roll  is  filed,  or  after  a  notice  of  the 
pendency  of  the  action  is  filled  in  the  proper  county 
clerk's  office,  as  prescribed  in  article  ninth  of  this 
title.  Section  1525. — The  court,  at  any  time  within 
three  years  after  such  judgment  is  rendered,  and  the 
judgment  roll  is  filed,  upon  the  application  of  the 
party  against  whom  it  was  rendered,  his  heir,  dev- 
isee, or  assignee,  and  upon  payment  of  all  costs 
and  all  damages,  other  than  for  rents  and  profits,  or 
for  use  and  occupation,  awarded  thereby  to  the  ad- 
verse party,  must  make  an  order  vacating  the  judg- 
ment, and  granting  a  new  trial  in  the  action.  The 
court,  upon  a  like  application,  made  within  two 
years  after  the  second  final  judgment  is  rendered, 
and  the  judgment  roll  is  filed,  may  make  an  order 
vacating  the  second  judgment,  and  granting  a  new 
trial,  upon  the  like  terms,  if  it  is  satisfied  that  jus- 
tice will  be  thereby  promoted,  and  the  rights  of  the 
parties  more  satisfactorily  ascertained  and  estab- 
lished. Not  more  than  two  new  trials  shall  be  granted 
under  this  section.  Such  provisions  of  these  sec- 
tions as  grant  a  second  trial  in  ejectment,  as  a 
matter  of  course,  have  been  the  law  of  this  state  for 
more  than  fifty  years  ;  and  they  must  be  taken  to 
embody  the  legislative  view  of  the  proper  restric- 
tions which  should  be  imposed,  and  have  by  them 
been  imposed,  upon  the  rule  of  the  common  law  in 
regard  to  new  trials  in  ejectment.  At  common  law 
a  suit  in  ejectment  never  aimed  at  settling  or  pro- 
fessed to  settle  the  right  of  property  ;  but  the  judg- 
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ment  determined  the  right  to  the  possession  of  the 
property  at  the  time  of  the  institution  of  the  suit. 
This  followed  from  the  very  fiction  upon  which  the 
litigation  was  founded.  The  plaintiflF  averred  that 
he  had  received  a  demise  from  some  fictitious  indi- 
vidual, and  that  the  defendant  had  deprived  him  of 
the  possession  of  the  property.  It  speedily  became 
one  of  the  rules  of  pleading  that  the  defendant  must 
admit  the  demise  to  the  plaintiflF  and  his  prior  pos- 
session. The  question  then  to  be  decided  by  the 
court  was  whether  or  not  the  defendant  or  plaintiflF 
could  establish  a  right  to  the  possession  of  the  prop- 
erty. Obviously  such  an  issue  might  be  tried  as 
often  as  an  unsuccessful  party  in  a  particular  suit 
chose,  and  was  able  to  pay  costs,  since  it  was  pos- 
sible for  him  to  receive  a  demise  from  an  indefinite 
number  of  fictitious  persons,  upon  each  one  of  these 
fictitious  demises  founding  a  new  suit  to  determine 
the  possession  of  the  property.  These  successive 
suits  grew  into  such  an  abuse  that  persons  harassed 
by  the  same  litigant  were  accustomed  to  obtain  re- 
lief in  chancery  by  decrees  enjoining  the  persistent 
suitor  from  further  proceedings  of  the  same  charac- 
ter. Taylor  e.  d.  Atkyns  v.  Horde,  1  Burrows^  60, 
114 ;  Jackson  v.  Dieflfendorf,  3  Johu.  269  ;  Bates  t\ 
Stearns,  23  Wend.  483.  This  being  the  common  law 
was  also  the  law  of  this  state.  It  has  been  expressly 
decided  that  before  the  Revised  Statutes  a  judgment 
in  ejectment  was  no  bar  to  another  action  between 
the  same  parties  to  recover  the  possession  of  the 
same  property  ;  but  only  by  the  statute  did  such  a 
judgment  become  conclusive  as  to  the  title  establish- 
ed in  the  action.  The  Equator  Company  t?.  Hall,  106 
U.  S.  87  ;  Jackson  v.  Dieflfendorf  (supra);  Keeler  r. 
Dennis,  39  Hun,  31.  The  language  of  the  statute  is 
imperative,  and  a  party,  on  application  to  the  court, 
showing  payment  of  costs  and  damages  recovered, 
must  have  a  new  trial ;  as  to  one  new  trial  the  courts 
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have  no  discretion.     Howell  v.  Eldridge,  21  Wend. 
631  ;  Rogers  v.  Wing,  5  How.  50. 

II.  The  judgment  of  November  27,  1888,  entered 
in  the  Superior  Court  upon  the  remittitur  from  the 
Court  of  Appeals,  is  a  judgment  rendered  upon  the 
trial  of  an  issue  of  fact.     This  proposition  is  the 
crucial  point  of  the  case.     The  Code  of  Civil  Proced- 
ure  in  express  terms  provides  for  the  granting  of  a 
new  trial  by  the  court  after  the  entry  of  a  final  judg- 
ment  rendered  upon  the  trial  of  an  issue  of  fact,  and 
also  contains  a  separate  section  regulating  the  grant- 
ing  of  a  new  trial  to  the  defendant  after  a  final  judg- 
ment rendered  otherwise  than  upon  the  trial  of  an 
issue  of  fact.     Unless,  therefore,  this  judgment  of 
November,  1888,  is  one  rendered  upon  the  trial  of 
an  issue  of  fact,  there  can  be  no  new  trial,  the  appli- 
cant being  the  plaintiff  to  whom  §  1526  does  not 
refer.      An    examination   of  the  condition   of  the 
law  regulating  new  trials  before  the  Code  of  Civil 
Procedure  will  make  very  plain  the  meaning  intended 
to  be  expressed  by  the  legislature  in  that  phrase 
"rendered  upon  the  trial  of  an  issue  of  fact."     It 
must  be  borne  in  mind,  as  has  been  said,  that  the 
statutory  regulations  of  the  action  of  ejectment  are 
restrictive  of  the  common  law  and  not  expansive ; 
hence  it  is  by  no  means  true,  as  was  said  by  Judge 
Bockes,  that  the  second  trial  is  a  statutory  boon  not 
to  be  extended  by  construction  beyond  the  strict 
letter  of  the  law.     Bay  v.  Gage,  36  Barb.  447,  448. 
The  Revised  Statutes  limited  the  right  to  a  new  trial 
in  ejectment  to  those  cases  in  which  a  judgment 
has  been  rendered  against  a  party  upon  a  verdict. 
Under  their  language  it  was  held  that  no  second 
trial,  as  of  course,  could  be  granted  when  the  judg- 
ment had  been  rendered  in  a  controversy  submitted 
•without  action  by  consent  of  the  parties ;  such  pro- 
cedure neither  constituted  an  action,  nor  could  ad- 
vantage be  taken  of  the  Revised  Statutes,  which 
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applied  only  to  a  judgment  founded  on  the  verdict 
of  a  jury.  Lang  v.  Ropke,  1  Duer,  701.  Nor,  for 
the  latter  reason,  could  a  new  trial  be  ordered  after 
a  judgment  upon  a  demurrer.  Christy  v.  Bloomin- 
dale,  18  How.  12.  In  a  subsequent  case,  also,  the 
general  term  of  the  supreme  court  held  that  no  new 
trial  as  of  course  could  be  granted  where  the  judg- 
ment had  been  entered  upon  the  report  of  a  referee 
after  a  hearing  upon  the  merits,  the  statute  expressly 
restricting  the  right  to  a  judgment  rendered  upon  a 
verdict.  Shortly  before  this  latter  decision,  but 
after  the  commencement  of  the  action  in  which  it 
was  made,  the  legislature  struck  out  the  words 
••  upon  a  verdict  "  and  amended  the  statute  to  read 
as  follows  :  "  Section  36. — Every  judgment  in  the 
action  of  ejectment  shall  be  conclusive  as  to  the 
title  established  in  such  action  upon  the  party  against 
whom  the  same  is  rendered,  and  against  all  persons 
claiming  from,  through  or  under  such  a  party  by 
title  accruing  at  the  commencement  of  such  action 
subject  to  the  exceptions  hereinafter  contained." 
{Rev.  Stat,  Chap.  5,  Tit.  1.  Part  3.  Session  Laxcs  1861, 
C.  221.  This  exception  was  that  of  a  judgment 
rendered  by  default.  Any  other  judgment,  whether 
rendered  upon  the  trial  of  an  issue  of  law  or  of  fact 
might  be  set  aside  and  a  new  trial  granted  if  only 
the  party  against  whom  the  judgment  was  entered 
did  not  allow  it  to  be  entered  by  default.  A  year 
later,  however,  the  legislature  again  changed  the  laiw 
and  thus  altered  section  36  :  **  Every  judgment  in 
the  action  of  ejectment  rendered  upon  the  verdict  of 
a  jury,  or  a  report  of  a  referee  upon  the  facts,  op 
upon  the  decision  of  a  single  judge  upon  the  facts, 
shall  be  conclusive  as  to  the  title  established  in  such 
action  upon  the  party  against  whom  the  same  is  ren- 
dered and  against  all  parties  claiming  from,  through 
or  under  such  party  by  title  accruing  after  the  com- 
mencement of  such  action  subject  to  the  exception 
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hereinafter  contained.  {Sessmis  Laws  1862,  Chap. 
485.)  The  exception  hereinafter  contained  was  still 
that  of  a  judgment  rendered  upon  a  default,  In  this 
condition  the  law  remained  until  the  passage  of  the 
Code  of  Civil  Procedure.  Nor  upon  an  examination 
of  the  Code  is  it  difficult  to  urrive  at  an  understand- 
ing of  that  expression  "  after  the  trial  of  an  issue  of 
fact/*  since  the  Code  itself  defies  its  meaning. 
"  An  issue  arises  when  a  fact  or  conclusion  of  law 
is  maintained  by  one  party  and  controverted  by  an- 
other. Issues  are  of  two  kinds  ;  (1)  of  law  ;  and  (2) 
of  fact."  (Co.  Civ.  Proc,  §  963.)  •'  An  issue  of  law 
arises  upon  a  demurrer  **  (§  964.)  Now  if  an  issue 
of  law  arises  only  upon  a  demurrer,  it  is  evident  that 
sections  1524  and  1526  provide  for  a  new  trial  in 
ejectment  in  every  possible  case.  Section  1524  pro- 
vides for  the  setting  aside  of  a  judgment  rendered 
upon  the  trial  of  an  issue  of  fact.  Section  1526 
abandons  the  old  phrase  default,  about  which  there 
was  always  some  question  whether  or  not  it  includ- 
ed a  submitted  controversy,  and  whether  or  not  it 
included  a  judgment  rendered  upon  a  demurrer .( Co. 
Civ.  Proc.^  §  1526,  Throop's  Notes),  and  substitutes 
therefore  the  general  provision,  "  otherwise  than 
upon  the  trial  of  an  issue  of  fact."  Certainly  it  is 
not  unreasonable  that  a  party  who  has  suffered  a 
judgment  in  ejectment  to  be  entered  against  him  by 
default  should  be  obliged  to  show  cause  why  he 
should  have  a  new  trial ;  nor  is  it  unreasonable  that 
when  a  judgment  in  ejectment  has  been  rendered 
upon  the  trial  of  an  issue  of  law,  the  party  seeking 
a  new  trial  should  be  obliged  to  offer  some  reason 
why  the  court  should  exercise  its  discretionary 
power.  Hence  section  1526  declares  the  judgment 
binding  upon  the  defendant,  only  it  does  not  affect 
the  plaintif.  This  judgment  of  November  27,  1888, 
was  certainly  not  entered  by  default,  nor  was  it  en- 
tered on  a  demurrer.     Plainly  it  was  rendered  upon 
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the  trial  of  an  issue  of  fact.  The  case  came  on  to  be 
tried  (it  the  special  term  and  the  parties  waived  a 
jury  ;  judgment  was  subsequently  entered  in  favor 
of  the  plaintiff ;  the  defendants  appealed  from  that 
judgment  (there  will  hardly  be  a  contention  that 
this  judgment  was  not  rendered  upon  the  trial  of  an 
issue  of  fact)  and  obtained  an  order  of  the  general 
term  reversing  and  granting  a  new  trial.  The 
plaintiff  in  his  turn  appealed  to  the  Court  of  Ap- 
peals from  the  order  of  the  general  term  granting  a 
new  trial.  It  must  be  recollected  that  with  the  en- 
try of  that  order  there  ceased  to  be  in  existence  any 
judgment.  The  one  judgment  entered  in  the  action, 
that  upon  the  trial  of  an  issue  of  fact  at  special  term 
had  been  reversed  and  held  for  naught  by  the  gen- 
eral term.  The  appellant  as  a  condition  to  ascer- 
taining from  the  court  of  last  resort  whether  or  not 
a  new  trial  had  been  rightly  granted,  found  himself 
confronted  by  a  statutory  obligation  to  consent  to 
the  entry  of  judgment  absolute  against  him  should 
the  Court  of  Appeals  affirm  the  order  of  the  general 
term.  This  he  did ;  and  the  Court  of  Appeals  did 
affirm  the  order  of  general  term ;  and  ordered  the 
lower  court  to  enter  judgment  absolute  upon  the 
stipulation.  How  can  this  judgment  entered  upon 
the  stipulation  be  other  than  one  rendered  upon  the 
trial  of  an  issue  of  fact  ?  The  counsel  for  the  defend- 
ants contended  in  the  court  below  that,  having  been 
rendered  on  a  stipulation,  its  nature  was  in  some 
mysterious  manner  changed.  There  can  be  no  judg- 
ment under  our  practice  except  as  the  termination  of 
an  action,  and,  save  in  the  case  of  a  default,  as  the 
consequent  of  a  trial  either  of  *•  an  issue  of  fact  *'  or 
of  •*  an  issue  of  law."  One  of  those  phrases  is  used 
in  the  very  section  under  consideration  relating  to 
ejectment,  while  the  Code  of  Civil  Procedure  says 
that  an  issue  of  law  arises  only  upon  a  demurrer. 
Manifestly  every  other  judgment  must  be  a  judg- 
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ment  after  the  trial  of  an  issue  of  fact  or  upon  de- 
fault. The  true  doctrine  is  that  the  entry  of  a  judg- 
ment, by  order  of  an  appellate  court,  is  nothing 
more  or  less  than  the  original  entry  of  a  proper 
legal  judgment  by  the  court  in  which  the  action  was 
tried.  After  the  reversal  by  the  general  term  of 
the  judgment  entered  at  the  trial,  the  judgment  en- 
tered upon  the  remittitur  from  the  Court  of  Appeals 
was  the  true  legal  judgment  rendered  after  the  trial 
of  an  issue  of  fact.  In  Phyfe  v.  Masterson  45  Super. 
Ct.  338  is  a  contention  very  much  like  that  of  the 
learned  counsel  for  the  defendants,  on  the  argument 
of  this  motion  at  the  special  term.  There  had  been 
a  trial  before  a  court  and  jury  in  ejectment,  and 
a  verdict  rendered  for  the  plaintiflf.  The  court 
ordered  that  the  entry  of  judgment  be  stayed,  and 
the  defendant's  exceptions  be  heard  in  the  first  in- 
stance at  general  term.  Afterwards,  at  general  term, 
the  defendant's  exceptions  were  overruled,  and  judg- 
ment ordered  for  the  plaintiff.  When  the  defendant 
obtained  an  order  vacating  that  judgment  and  grant- 
ing a  second  trial  under  the  statute,  the  plaintiff  ap- 
pealed to  the  general  term,  urging  strenuously  that 
the  judgment  was  not  within  the  statutory  provi- 
sions (at  that  time  2  Rec.  Stat.  p.  309,  §  36),  because 
it  was  a  judgment  not  following  the  verdict  of  a 
jury,  but  entered  upon  an  order  of  the  general  term. 
This  is  precisely  the  claim  here  :  that  the  judgment 
is  not  one  rendered  after  the  trial  of  an  issue  of  fact, 
but  one  entered  on  a  stipulation  by  order  of  the  Court 
of  Appeals.  This  objection  the  court  held  to  be  in- 
valid, saying  :  ••  The  court  at  the  trial  ordered  that 
the  entering  of  judgment  thereon  (the  verdict)  be 
stayed,  and  that  the  defendant's  exceptions  be 
heard  in  the  first  instance  at  the  general  term.  The 
exceptions  were  overruled  at  general  term,  and  the 
order  directed  that  the  plaintiff  have  judgment  on 
the  verdict.  When  the  plaintiff  entered  this  judg- 
ment it  was  therefore  upon  the  verdict  of  the  jury." 

27 
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III.  The  provision  of  the  Code  of  Civil  Procedure 
requiring  a  stipulation  for  judgment  absolute  to  be 
given  by  the  party  appealing  from  an  order  of  the 
general  term  granting  a  new  trial  does  not  affect  the 
right  to  a  second  trial  in  ejectment.  Subdivision  1 
of  §  191  of  the  Code  of  Civil  Procedure,  fixing  certain 
limitations  to  the  right  to  appeal  to  the  Court  of 
Appeals  given  in  the  section  immediately  preceding 
is  in  the  following  words  :  **  An  appeal  cannot  be 
taken  from  an  order  granting  a  new  trial,  on  a  case  or 
exceptions,  unless  the  notice  of  appeal  contains  an 
assent,  on  the  part  of  the  appellant,  that  if  the  order 
is  affirmed,  judgment  absolute  shall  be  rendered 
against  the  appellant."  It  is  insisted  by  the  defend- 
ants in  this  action  that  as  judgment  was  rendered 
in  theiir  favor  upon  the  stipulation  of  the  plaintiff 
given  upon  his  appeal  to  the  Court  of  Appeals  from 
the  order  granting  a  new  trial,  such  judgment 
absolutely  and  forever  determines  the  matters  in 
litigation  in  this  action ;  and  that  §§  1524,  1525, 
regulating  new  trials  in  ejectment  have  no  applica- 
tion.  This  view  was  adopted  by  the  learned  judge 
at  special  term.  He  bases  his  decision  upon  the  curi- 
ous reasoning  taken  from  the  erroneous  case  of  Bay 
V.  Gage,  36  Barb.  448,  that  a  new  trial  in  ejectment 
was  one  allowed  in  order  to  afford  relief  against  the 
accidents  and  misfortunes  to  which  jury  trials  are 
peculiarly  liable,  arguing  further  that  where  a 
stipulation  for  judgment  absolute  has  been  given  after 
trial,  as  there  were  none  of  the  risks  incident  to  jury 
trials,  it  must  be  assumed  that  the  intention  of  the 
law  makers  was  not  to  extend  a  right  to  a  new  trial 
to  such  cases.  The  object  of  subdivision  1  of  §  191 
of  the  Code  of  Civil  Procedure,  is  merely  to  attach  a 
penalty  to  certain  appeals  to  the  Court  of  Appeals. 
Appeals  under  the  old  practice  were  confined  to 
final  judgments  or  decrees  and  the  granting  of  the 
right  to  an  appeal  from  an  order  granting  a  new  trial 
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was  an  innovation.  As  a  condition  to  the  enjoyment 
of  this  innovation  the  appellant  was  obliged  to  give 
the  stipulation  in  question.  Now,  the  object  of  this 
provision  is  only  the  prevention  of  appeals  ;  and  it 
has  been  said  by  the  Court  of  Appeals  that  it  has 
proved  a  trap,  and  that  the  appellant  under  such  a 
stipulation  runs  the  risk  of  any  errors  that  may  be 
found  by  the  appellate  court  in  the  whole  record, 
and  that  aflSrmance  must  follow  though  the  appeal 
from  the  order  were  well  taken.  Mackay  v.  Lewis, 
73  N.  Y.  382  ;  Krakeler  v.  Thaule,  73  lb.  608  ; 
Simar  v.  Canady,  63  lb.  298.  In  any  action  other 
than  that  of  ejectment,  where  one  trial  is  finally 
determinative  of  all  the  matters  in  controversy,  such 
a  stipulation  as  this  is,  of  course,  conclusive  upon 
the  rights  of  the  appellant.  It  must  be  observed 
that  §  191  requires  an  assent  upon  the  part  of  the 
appellant  to  the  entry  of  judgment  absolute  against 
him,  whereas  §  1524  only  becomes  operative  after 
the  entry  of  judgment,  which,  under  its  provisions, 
shall  be  vacated  on  payment  of  costs  and  damages. 
There  is  no  incongruity  in  these  sections  of  the  Code 
of  Civil  Procedure,  and  they  may  be  fully  effectual 
side  by  side,  without  need  of  the  forced  construction 
claimed  by  the  respondents.  A  careful  reading  of 
§191  shows  no  other  meaning  in  the  phrase  "judg- 
ment absolute  **  than  a  wish  for  the  absence  of  con- 
fusion. Any  other  phrase  without  the  word  absolute 
would  have  left  doubt  and  produced  interpretative 
litigation.  There  seems  now  to  be  but  one  case  in 
which  the  courts  have  endeavored  to  construe  that 
part  of  this  section  which  requires  judgment  to  be 
entered  upon  the  right,  of  the  appellant.  In  The 
People  V.  Dennison,  8  Abb.  N.  C.  145,  the  plaintiff 
appealed  from  an  order  of  the  general  term  granting 
a  new  trial ;  the  answer  in  the  action  had  set  up  a 
counter-claim,  which  had  not  been  adjudicated  upon 
by  the  judgment  in  the  court  below,  and  although 
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the  Court  of  Appeals  entered  judgment  absolute 
upon  the  stipulation  of  the  plaintiff  on  aflSrming  the 
order  of  the  general  term,  granting  a  new  trial,  it 
was  held  that  aflSrmative  judgment  for  the  counter- 
claim could  not  be  entered  on  such  a  stipulation. 
'*  What  does  the  section  mean,"  said  the  court.  "The 
court  must  render  judgment  absolute  upon  the  right 
of  the  appellant.  Is  there  no  significance  in  these 
words,  '  the  right  of  the  appellant  ? '  The  court  is 
not  to  render  an  absolute  judgment  for  every  claim 
made  by  the  defendant  in  his  pleading,  but  upon 
the  right  of  the  appellant  which  the  appeal  involves 
and  which  the  order  appealed  from  denied.  **  Now 
the^right  of  the  appellant  involved  in  the  appeal 
from  the  order  of  1885  granting  a  new  trial,  was  the 
right  to  have  or  not  to  have  such  a  new  trial  ;  and 
if  the  Court  of  Appeals  should,  as  they  did,  enter  a 
judgment  against  him,  the  effect  of  such  judgment 
was  final  and  terminated  his  right  to  a  new  trial  by 
an  absolute  judgment ;  but  that  absolute  judgment 
did  not  and  could  not  interfere  with  the  positive 
provisions  of  §  1525  of  the  Code  of  Civil  Procedure 
granting  the  second  trial  in  the  particular  action  of 
ejectment. 

IV.  The  plaintiff  applied  to  this  court  for  an  order 
vacating  the  judgment  and  granting  a  new  trial  within 
the  three  years  fixed  by  the  Code  of  Civil  Procedure. 
The  Code  of  Civil  Procedure  awards  the  party  against 
whom  a  judgment  has  been  entered  a  new  trial  at 
any  time  within  three  years  on  payment  of  damages 
and  costs.  Here  the  first  judgment  entered  in  De- 
cember,1884,  was  in  favor  of  the  plaintiff.  He  could 
not  move  to  have  that  set.  aside.  The  defendants 
thereupon  appealed  and  procured  an  order  reversing 
the  judgment.  The  first  and  only  judgment  entered 
against  the  plaintiff  or  in  favor  of  the  defendants  was 
that  upon  the  remittitur  from  the  Court  of  Appeals 
on  the  27th  day  of  November,  1888.     The  plaintiff 
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applied  to  this  court  on  the  17th  day  of  January,  1890, 
not  quite  two  years  after  the  entry  of  the  judgment. 
The  case  is  readily  distinguishable  from  that  of  White 
V.  The  Chautauqua  Bank,  23  JNT.  Y.  347,  which  was  an 
action  of  ejectment  where  judgment  was  entered  in 
favorof  the  plaintiffs  in  1852.  In  1856  and  1857  that 
judgment  was  affirmed  respectively  by  the  general 
term  and  by  the  Court  of  Appeals.  In  1859,  seven 
years  after  the  entry  of  judgment,  a  motion  to  vacate 
the  judgment  and  for  a  new  trial  was  made,  but 
denied  upon  the  ground  that  the  three  years  contem- 
plated by  the  statute  were  three  years  from  the  entry 
of  the  final  judgment  and  not  from  the  entry  of  orders 
affirming  such  final  judgment.  In  the  present  case 
there  is  no  such  question. 

V.  If  the  judgment  of  November  27th,  1888,  is  not 
a  judgment  rendered  upon  the  trial  of  an  issue  of  fact, 
then  it  is  not  within  the  provisions  of  any  statute  of 
the  state,  and  the  plaintiff,  relegated  to  his  common 
law  rights,  is  entitled  to  any  number  of  new  trials. 
The  Equator  Company  v.  Hall,  106  U.  S.  87. 

Cephas  Brainerd,  attorney  and  of  counsel,  for  re- 
spondents, on  the  questions  considered,  argued: — 

I.  The  Code  of  Civil  Procedure  provides  (§1524), 
that  a  final  judgment  rendered  upon  a  trial  of  an 
issue  of  facts  in  such  an  action  as  this  is  final  and 
conclusive,  unless  it  comes  within  the  exception 
expressly  prescribed  in  the  statute.  That  exception 
is  made  in  unmistakable  language  in  the  next  sec- 
tion (§1525),  which  is,  that  at  any  time  within  three 
years  after  such  a  judgment  \i.  e.,  a  judgment  on  the 
trial  of  an  issue  of  fact]  is  rendered,  and  the  judg- 
ment roll  filed,  a  new  trial  may  be  had.  The  opera- 
tion of  this  statute  is  confined  with  the  utmost 
strictness  to  the  case  specified  in  it.  And  so  it  has 
been  held  under  the  forms  which  this  particular  provi- 
sion has  at  various  times  assumed.  In  Bay  v.  Gage, 
36  Barb.  448,  a  new  trial  was  allowed  when  the  ac- 
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tion  was  tried  before  a  referee,  an  amendment  of 
the  statute  having  in  terms  provided  for  that  case. 
In  Sacia  v.  O'Connor,  79  N.  Y.  260,  a  new  trial  was 
refused,  where  the  defendant  withdrew  his  answer 
and  a  judgment  was  entered  on  a  default.  In  Fowle 
V.  DeWitt,  14  Hun,  93,  the  court  intimates  clearly  its 
opinion  that  a  new  trial  cannot  be  had  where  the  com- 
plaint is  dismissed.  In  Chatauqua  Bk.  v.  White,  23 
N.  Y.  347,  it  was  held  that  the  statute  applied  to  no 
judgment  other  than  that  rendered  on  the  trial  of  an 
issue  of  fact  in  the  first  instance,  not  to  a  judgment 
rendered  on  an  appeal.  See  also  Lang  v.  Ropke,  1 
Duer,  701.  So  that  if  the  determination  of  the  Court 
of  Appeals  in  this  case  had  been  adverse  to  the  de- 
fendants, it  is  probable  their  right  to  a  second  trial 
would  have  been  lost  by  lapse  of  time,  unless  saved 
by  the  provisions  of  §1626,  which  are  wholly  for 
the  benefit  of  defendants,  and  accord  no  rights  to 
plaintiffs  in  ejectment.  The  opinion  of  Mr.  Justice 
DuoRo  is  full  upon  the  changes  which  the  statute  has 
undergone. 

II.  The  judgment  in  this  action  is  not  a  judgment 
on  an  issue  of  fact  within  §§1524-1525  of  the  Code. 
No  question  of  fact  went  to  the  Court  of  Appeals  for 
trial.  The  order  of  the  general  term  did  not  reverse 
on  questions  of  fact.  The  only  questions  that  could 
be  considered  or  disposed  of  in  the  Court  of  Appeals 
were  questions  of  law.  See  Finch,  J.,  per  Curiam, 
(p.  462),  in  Inglehart  v.  Hotel  Co.,  109  N.  Y.  454. 
Here  there  is  no  judgment  but  that  of  the  Court  of 
Appeals,  made  the  judgment  of  this  court,  and  so 
the  order  refusing  the  new  trial  was  right, — (1). 
Because  the  judgment  is  not  on  the  trial  of  an  issue 
of  facts,  and — (2).  Even  if  it  could  be  held  to  be  on 
an  issue  of  facts,  it  is  not  otherwise  the  judgment 
contemplated  by  the  Code.  See  also  Baylies  an  New 
Trials,  p.  210. 

III.  Quite  likely  if  the  defendant  had  taken  the 
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new  trial  ordered  by  the  general  term,  and  a  judg- 
ment had  been  then  rendered  against  him,  he  would 
have  had  a  right  to  a  new  trial.  That  right  was 
involved  in  the  case.  He  did  not  take  the  new  trial ; 
on  the  contrary  he  elected  to  stipulate  and  go  to  the 
Court  of  Appeals  ;  he  forced  the  defendants  to  sub- 
mit an  agreed  case  to  that  court.  This  he  could  do 
by  stipulating  that  if  there  was  no  error  of  law  in 
reaching  the  result  at  general  term,  there  should  be 
judgment  absolute  upon  his  right  in  the  action. 
The  Court  of  Appeals  examined  the  record,  no  error 
of  law  was  discovered,  and  it  aflSrmed  the  order  ap- 
pealed from,  and  judgment  absolute  was  ordered 
against  the  plaintiff  on  the  stipulation  not  on  the 
trial  of  an  issue  of  fact.  Clearly  Mr.  Justice  Dugro 
was  right  in  declaring  in  his  opinion  that  the  stipula- 
tion and  the  judgment  were  "  inclusive  of  his  right 
to  a  new  trial." 

IV.  The  defendants,  therefore,  contend  that  the 
judgment  in  this  action  is  conclusive  against  the 
plaintiff  as  respects  every  right  involved  in  that  ac- 
tion ;  that  it  terminated  all  contention  in  that  ac- 
tion. Bouvier  says  **  Absolute,  complete,  perfect, 
final,  without  any  condition  or  incumbrance."  If, 
however,  the  contention  of  the  plaintiff  is  sound, 
this  judgment,  which  the  Code  says  is  absolute  upon 
the  right  of  the  plaintiff,  was,  in  fact,  nothing  at  all, 
and  the  Court  of  Appeals  in  this  particular  case,  was 
a  mere  moot  court.  All  the  cases  in  the  Court  of 
Appeals,  though  none  appear  to  have  been  in  eject- 
ment, are  strong  against  the  claim  sought  to  be 
maintained  by  the  plaintiff.  Cobb  v.  Hatfield,  46 
N.  Y.  533  ;  Hitchings  v.  Van  Brunt,  28  lb.  335  ;  per 
Woodruff,  p.  341  ;  per  Bacon,  p.  345  ;  Hiscock  v/ 
Harris,  80  lb.  402;  Earl  J.  per  Curiam,  p.  406-7;  God- 
frey V.  Moser,  66  N.  Y.  250. 

V.  It  is  to  be  observed  that  there  is  no  disposition 
in  courts  to  extend  the  right  to  a  second  trial  beyond 
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the  language  of  the  statutes  according  it ;  the  reason 
for  the  rule,  if  there  ever  was  a  sound  one,  has  long 
since  ceased  to  exist.  The  adjudications  in  this 
state  already  cited  establish  this.  See  also  Equator 
Co.  V.  Hall,  106  U.  S.  87  ;  Spencer  v.  McGowan,  53 
Texas,  30  ;  Miles  v.  Cauldwell,  2  WaU.  25  ;  Sedgtoick 
&  Watte,  in  trial  of  Titles  to  Lands,  §§  608-9. 

By  the  Court. — ^Freedman,  J. — The  question  in- 
volved is  a  novel  one.  Many  considerations  have 
been  advanced  for  and  against  the  right  to  a  new 
trial  in  a  case  like  the  present  under  the  provisions 
of  the  Code  of  Civil  Procedure  in  force  at  the  pres- 
ent time.  The  question  can  only  be  settled  by  the 
Court  of  Appeals  and  it  is  important  that  it  should 
be  settled.  As  the  learned  judge  who  made  the 
order  appealed  from,  rendered  a  well  considered 
opinion,  I  think  it  is  best,  especially  in  view  of  the 
rulings  of  the  Court  of  Appeals  in  Godfrey  v.  Moser, 
66  N.  Y.  250  ;  Hiscock  v.  Harris,  80  lb.  402,  and 
Conklin  v.  Snider,  104  lb.  641,  as  to  the  effect  to  be 
given  to  the  stipulation  for  judgment  absolute  filed 
by  an  appellant  to  that  court,  that  the  order  shoidd 
be  affirmed. 

Order  affirmed  with  ten  dollars  costs  and  disburse- 
ments. 

Truax  and  Ingraham,  JJ.,  concurred 
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THE  OCEANIC  STEAM  NAVIGATION  COMPANY, 
(Limited),  Plaiotifp  v.  THE  COMPANIA  TRANS- 
ATLANTICA  ESPANOLA,  Defendant. 

Negligence  qf  a  party  by  wfUeh  a  person  was  i¥{}ured  and  a  third  party 
became  liable  for  the  same — Indemnity  from  the  first  to  the  third  party , 
when  it  may  be  enforced. 

In  the  case  at  bar,  the  plaintiff  held  a  lease  of  Pier  44,  North  River,  from 
the  city  of  New  York,  and  leased  the  same  to  the  defendant  from  Decem- 
ber 20,  1886.  Defendant  authorized  the  Mobile  Steamship  Company  to 
nse  the  same,  and  it  was  in  possession  and  use  of  the  same  on  the  17th  day  of 
January,  1887;  and  on  that  day  one  of  the  doors  of  the  house  or  shed  over 
and  on  the  pier  fell  upon  one  John  Cleary  and  his  leg  was  broken. 
Cleary  commenced  an  action  in  the  United  States  Circuit  Court  against  the 
plaintiff  for  his  damages  and  recovered  judgment  therein,  which  judgment 
plaintiff  paid,  a^d  now  seeks  to  recover  the  amount  so  paid,  and  its 
counsel  fees  and  disbursements  from  defendant.  The  plaintiff  proved  that 
when  defendant  took  possession  of  the  pier,  the  door  which  fell  upon 
Cleary  was  in  good  condition  and  properly  secured,  and  that  two  nights 
before  the  accident  the  said  door  or  gate  was  all  right. 

Held,  That  upon  the  assumption  that  the  plaintiff  can  call  upon  the  de- 
fendant for  indemnity  in  case  Cleary's  injuries  were  the  result  of  de- 
fendant's negligence,  it  would  be  unreasonable  under  the  facts  and  cir- 
cumstances placed  in  evidence,  from  the  plaintiff,  to  infer  that  the  de- 
fendant, during  the  short  period  of  its  possession,  negligently  allowed  the 
said  door  or  gate  to  become  out  of  repair,  and  consequently  the  liability  of 
the  defendant  to  respond  to  plaintiff  must  be  based  upon  a  negligent  use 
of  said  door  by  the  defendant;  but  it  appears  from  the  evidence  that,  at 
the  time  of  Cleary's  injuries,  the  defendant  was  not  using  the  door  or  the 
pier  in  question,  and  that  the  Mobile  Steamship  was,  and  for  some  days 
had  been  in  the  possession  and  use  of  the  pier,  with  the  consent  of  the 
defendant.  The  mere  fact  that  the  latter  company  was  there  with  the 
consent  of  the  defendant,  is  not  sufficient  to  impose  upon  the  defendant 
the  liability  sought  to  be  enforced  upon  it  by  the  plaintiff  in  this  action. 
That  this  conclusion  being  reached  by  the  court  upon  the  aspect  of  the 
case  most  favorable  to  the  plaintiff,  it  is  unnecessary  to  consider  the  other 
questions  in  the  case. 

Heldj  that,  upon  the  evidence  and  proofs  of  the  plaintiff,  the  defendant  was 
entitled  to  a  dismissal  of  the  complaint,  and  the  specific  reason  assigned 
lor  the  dWiwioaftl  at  the  dose  of  evidence  on  both  sides  is  immaterial. 

Before  Pbeedman  and  O'Gobman,  JJ. 

Decided  December  1, 1890. 
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Exceptions  of  plaintiff  ordered  to  be  heard  in  the 
first  instance  at  general  term  upon  judgment  of  dis- 
missal  of  the  complaint  ordered  by  the  court  at  trial 
term. 

Wheeler,  Cortis  &  Godkin,  attorneys,  and  Everett  P. 
Wheeler  and  Lawrence  Godkin  of  counsel,  for  plaintiff, 
argued : — 

I.  The  plaintiff's  theory  of  its  cause  of  action  is 
that  having  been  compelled  to  respond  in  damages 
to  a  third  party  for  the  negligence  of  the  Spanish 
Company,  it  could  call  upon  the  Spanish  Company 
to  indemnify  it.  The  principle  of  law  upon  which 
this  right  of  indemnity  rests  is  that  laid  down  in  the 
following  cases  :  Village  of  Port  Jervis  v.  First  Na- 
tional Bank  of  Port  Jervis,  96  N.  Y.  550 ;  City  of 
Rochester  v.  Montgomery,  72  lb.  65  ;  Churchill  t?. 
Holt,  127  Mass.  165  ;  Chicago  City  v.  Bobbins,  2 
Black,  418  ;  S.  C.  4  Wallace,  657  ;  Seneca  Falls  t?. 
Zalinski,  8  Hun,  571.  One  of  the  rules  laid  down  in 
the  Port  Jervis  case  above  cited,  and  applied  to  the 
facts  in  that  case,  is  that  where  one  stands  in  the 
position  of  indemnitor  to  others  who  are  also  liable 
to  a  third  party,  the  indemnitor's  liability  may  be 
fixed  and  determined  in  an  action  brought  against 
his  indemnitee  by  notice  of  the  pendency  of  such 
action,  and  an  opportunity  afforded  him  to  defend  it 
(96  N.  Y.  557).  It  is  admitted  that  notice  of  the  pen- 
dency of  the  action  against  the  White  Star  Company 
was  given  to  the  Spanish  Company.  When  such 
notice  has  been  given,  the  person  having  notice  of 
the  pendency  of  such  action,  and  of  the  intention  of 
the  defendant  therein  to  look  to  him  for  indemnity, 
is  bound  by  the  result  of  such  action.  City  of  Roch- 
ester V.  Montgomery  {supra) ;  Village  of  Port  Jer- 
vis V.  First  National  Bank  of  Port  Jervis  {supra) ; 
Chicago  City  v.  Robbins  {mpra). 

II.  The  evidence  of  plaintiff's  witnesses  estab- 
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lished  conclusively  that  when  possession  was  taken 
of  the  pier  by  the  Spanish  Company,  the  gate  which 
fell  on  Cleary  was  suflSciently  secure,  and  that  the 
Spanish  Company  took  the  gate  down  and  used  it 
for  discharging  its  steamers,  the  Mexico  and  Panama, 
Cleary  was  lawfully  on  the  pier  engaged  in  business 
there,  and  the  defendant,  being  the  lessee  of  the  pier 
from  the  plaintiff,  was  bound  to  keep  it  in  such  con- 
dition as  should  be  reasonably  safe  for  the  use  of 
persons  lawfully  there.  The  Spanish  Company  was 
consequently  liable  to  Cleary  for  the  damages  he  sus- 
tained in  consequence  of  the  fall  of  the  door.  These 
damages  were  liquidated  by  the  verdict  in  the  suit 
of  Cleary  against  the  present  plaintiff.  This  judg- 
ment plaintiff  has  paid.  In  paying  it  it  paid  a  debt 
of  the  defendant,  and  the  law  implied  a  promise  on 
the  part  of  the  defendant  to  repay  it  to  plaintiff. 

III.  The  record  in  the  Cleary  case,  including  the 
bill  of  exceptions,  was  put  in  evidence,  and  it  ap- 
pears distinctly  from  this  that  the  U.  S.  Circuit  Court 
did  not  adjudicate  that  the  premises  were  in  43ad 
order  at  the  time  of  delivery  of  possession  to  the 
Spanish  Company,  but  distinctly  held  that  the  White 
Star  Company  in  that  suit  was  liable  to  the  public, 
for  the  negligence  of  the  Spanish  Company  in  allow- 
ing the  pier  to  get  in  such  condition  as  to  be  dan- 
gerous. This  appears  distinctly  to  have  been  the 
ground  upon  which  the  White  Star  Company  was 
held  liable  to  Cleary,  from  the  judge's  charge  in  the 
Cleary  case.  In  that  case  Judge  Wheeleb  charged 
the  jury  :  **  In  the  view  which  we  take  of  this,  they 
(the  White  Star  Company)  did  not  relieve  themselves 
of  that  duty  {i.  e.  the  duty  of  keeping  the  wharf 
reasonably  safe)  by  letting  another  steamship  line 
come  there  and  collect  wharfage.  They  still  re- 
tained their  lease,  and  they  still  were  under  that 
duty.  They  were  bound  either  to  exercise  it  them- 
selves, or  to  have  persons  there  who  would  exercise 
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it.  When  they  gave  those  agents,  Munoz  &  Espri- 
ella,  and  their  line,  a  right  to  be  there  and  take  the 
wharfage,  they  assumed  or  kept  upon  themselves 
the  duty  to  keep  it  in  repair  the  same  as  before,  and 
they  would  have  to  do  that,  either  themselves,  or 
see  to  it  that  the  other  persons  whom  they  let  be 
there  did  it.  If  they  left  it  to  Munoz  &  Espriella, 
or  to  anybody  else,  to  have  the  care  of  the  wharf, 
they  became  responsible  that  those  persons  should 
exercise  this  duty  and  reasonable  care.  If  the  de- 
fendants are  held  liable  here  for  that  reason  they 
might  have  their  claim  over  against  these  other  par- 
ties. That  may  all  be  true.  But  it  does  not  relieve 
this  defendant  because  the  person  who  they  put  in 
charge  might  be  liable.  That  is  not  it.  When  they 
let  somebody  else  in,  those  they  let  in  are  let  in  to 
exercise  this  right  and  duty  formally  ;  and  if  the 
party  does  not  do  it,  it  is  the  same  as  if  they  did 
not  do  it  themselves."  The  opinion  was  as  follows  : 
•*Peb  Curiam  :  There  was  sufficient  in  the  evidence 
to  warrant  the  jury  in  finding  that  the  door  (or  its 
fastenings)  was  in  a  condition  of  disrepair  for  a 
period  long  enough  to  justify  the  inputation  of  negli- 
gence. The  fact,  which  was  quite  clearly  shown, 
that  the  door  and  fastenings  were  in  good  repair 
when  the  defendant  assigned  to  the  Spanish  Ameri- 
can Company  the  right  to  collect  wharfage  and  cran- 
age at  the  pier,  did  not  relieve  the  defendant  from 
its  duty  to  keep  the  wharf  in  safe  condition."  The 
court  says  that  it  "  was  quite  clearly  shown  that 
the  door  and  fastenings  were  in  good  order  "  when 
the  White  Star  Company  assigned  to  the  Spanish 
Company.  This  entirely  disposes  of  Judge  Dugbo's 
assumption  that  the  pier  was  let  to  the  Spanish  Com- 
pany with  a  nuisance  on  it,  and  conclusively  proves 
that  the  U.  S.  Circuit  Court  held  the  White  Star 
Company  liable  for  the  negligence  of  the  Spanish 
line  in  allowing  the  pier  to  get  into  a  dangerous  con- 
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dition.  The  decision  of  the  Circuit  Court  of  the 
United  States  in  the  Cleary  case  certainly  ought 
to  be  followed  in  this  case  for  two  reasons  :  (1.)  It 
is  a  decision  of  a  co-ordinate  court,  composed  of  emi- 
nent judges,  one  of  whom  was  especially  familiar 
with  the  law  of  New  York  wharf  property,  and  it 
was  a  decision  of  the  highest  Court,  which  under 
the  law  of  the  U.  S.  had  jurisdiction  to  try  the  ques- 
tion. (2.)  The  decision  was  based  upon  the  authority 
of  the  Court  of  Appeals  in  the  case  of  Radway  v. 
Briggs,  37  N.  Y.  256,  in  which  the  distinction  was 
taken  between  wharf  property  and  ordinary  real 
estate,  and  the  rule  laid  down  that  the  lessee  of  a 
pier  is  not  entitled  to  exclusive  possession.  A  pub- 
lic pier  is  part  of  a  public  highway,  and  must  be  de- 
voted to  public  use,  and  the  only  right  which  the 
lessee  takes  is  the  right  to  collect  wharfage  and  slip- 
page from  vessels  which  occupy  the  pier.  The  court 
said  :  '*  Having  accepted  the  grant,  the  defendants 
(i.  e,  the  lessees)  were  bound  to  keep  the  premises  in 
repair.  The  damage  which  the  plaintiff  sustained 
was  caused  by  their  neglect,  and  they  are  liable  for 
it.'*  This  rule  is  supported  by  the  authorities  in 
other  states.  Campbell  v.  Portland  Sugar  Co.,  62 
Me,  552. 

IV.  It  is  not,  however,  material  to  consider 
whether  or  not  the  Circuit  Court  was  right.  When 
one  person  is  liable  to  make  good  to  another  the 
consequences  of  his  own  wrong,  or  to  indemnify  him 
in  any  way  against  the  consequences  of  a  suit  based 
upon  such  wrong,  it  is  immaterial  in  the  judgment 
of  the  court  that  hears  the  suit  against  the  indemni- 
tee, whether  the  decision  in  the  first  case  was  or  was 
not  in  accordance  with  the  law.  The  decision  is 
final.  The  court  in  the  second  suit  will  not  retry 
the  case.  The  rule  on  this  subject  was  well  ex- 
pressed by  Mr.  Justice  Brown  in  the  case  of  The 
Village  of  Port  Jervis  v.  The  Port  Jervis  National 
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Bank,  96  N.  Y.  550.  In  his  charge  Judge  Brown 
said  :  **  In  other  words,  the  defendant  could  not 
ask  another  opportunity  or  demand  another  jury  to 
retry  any  of  the  questions  that  had  been  settled  in 
the  Hart  ease,  and  the  reason  for  this  is  plain  be<* 
cause  it  is  the  policy  of  the  law  to  prevent  a  multi* 
plicity  of  suits  or  the  retrial  of  the  same  question  of 
fact,  and  where  a  case  has  been  once  tried  before  a 
jury  or  the  proper  tribunal  and  the  question  in  dis- 
pute decided,  that  decision  is  binding,  not  only 
upon  the  parties  to  the  suit,  but  upon  the  parties 
privy  to  it  or  who  bear  such  a  relation  to  it  that  the 
law  says  they  are  bound  by  it." 

V.  The  only  possible  answer  to  the  plaintiffs  con- 
tention as  to  the  Spanish  Company's  liability  to  it, 
is  that  the  plaintiff  and  defendant  were  both  wrong- 
doers, and  that  there  can  be  no  contribution  between 
wrongdoers.  The  reply  to  this  is,  in  the  first  place, 
that  the  White  Star  Company  was  not  a  wrongdoer 
at  all,  for  the  evidence  showed  conclusively  that  at 
the  time  possession  was  delivered  to  it,  the  pier  was 
in  good  and  safe  condition,  and  two  judges  of  the 
U.  S.  Circuit  Court  have  so  declared.  And  then  the 
true  rule  where  both  parties  are  wrongdoers  as  ex- 
pressed by  the  Court  of  Appeals  of  this  state  is  this: 
••  Where  parties  are  not  equally  criminal,  the  prin- 
cipal delinquent  may  be  held  responsible  to.  the  co- 
delinquent  for  damages  paid  by  reason  of  the  offence 
in  which  both  were  concerned  in  different  degrees  aa 
perpetrators."  City  of  Brooklyn  v.  Brooklyn  City 
R.  R.  Co.,  47  N.  Y.  487.  And  so  it  has  always  been 
held  that  where  a  master  has  been  held  liable  by  a 
third  person  for  injuries  sustained  in  consequence 
of  a  servant's  negligence  or  misconduct,  the  master 
can  sue  the  servant  and  recover  what  he  has  been 
compelled  to  pay  the  third  party.  Grand  Trunk  Ry. 
Co.  V.  Latham,  63  Me.  177.  The  liability  to  indem- 
nify in  the  case  at  bar  is  not  a  contract  liability.     It 
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is  a  liability  that  springs  by  implication  of  law  from 
the  relation  of  the  parties.  In  a  case  where  a  person 
receives  a  license  from  a  muncipal  body  to  dig  in  the 
streets  "  the  licensee  impliedly  agrees  to  perform 
the  act  in  such  a  manner  as  to  save  the  public  from 
danger  and  the  municipality  from  liability."  Port 
Jervis  Case,  96  N.  Y.  p.  557.  The  judgment  in  the 
Circuit  Court  is  relied  upon  only  to  show  the  amount 
of  the  damages  caused  to  this  plaintiff  by  the  negli- 
gence of  the  Spanish  Company.  The  negligence  of 
that  company  is  clearly  proved  in  this  case.  The 
question  then  arises  as  to  the  amount  of  the  plaint- 
iffs recovery.  This  was  liquidated  by  the  judgment 
of  the  Circuit  Court.  Farmers  &  Mechanics*  Bank  v. 
Erie  R.  Co.,  72  N.  Y.  188,  195  ;  Green  v.  New  River 
Co.,  4  Term  Rep.  589  ;  Second  National  Bank  v. 
Ocean  Bank,  11  Blatchf.  362,  372. 

Steams  &  Curtis^  attorneys,  and  James  S.  Stearns 
of  counsel,  foi*  defendant,  argued  : — 

I.  It  will  be  seen  at  a  glance  from  the  above  state- 
ment, that  this  action  cannot  be  maintained.  The 
judgment  in  the  Cleary  case,  which  is  the  foundation 
of  the  claim,  has  adjudicated  that  the  accident  was 
caused  by  the  negligence  of  the  White  Star  Com- 
pany. This  being  so,  it  cannot  throw  the  whole  or 
any  part  of  the  loss  upon  this  defendant.  No  state 
of  facts  can  exist  which  could  have  such  an  effect, 
because  in  no  event  where  the  negligence  of  the 
White  Star  Company  has  caused  the  accident  can  it 
recover  any  indemnity  of  this  defendant. 

II.  Even  if  this  defendant  had  been  proved  guilty 
of  negligence  (which  it  has  not  been),  this  action 
could  not  be  sustained.  There  can  be  no  recovery 
or  apportionment  among  tortfeasors. 

III.  Where  parties  are  in  pari  delicto  no  action  lies. 
This  does  not  mean  that  in  order  to  apply  the  rule 
the  parties  must  be  guilty  in  the  same  proportion. 
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but  that  where  either  party  has  participated  in  the 
wrongful  act,  or  in  the  negUgence  which  has  caused 
the  accident,  he  can  have  no  action  against  the  other 
joint  tortfeasor.  The  court  cannot  enter  upon  a 
nice  inquiry  to  ascertain  how  much  more  guilty  the 
one  is  than  the  other,  or  in  what  way  the  scales  will 
turn.  The  least  participation  in  the  act  will  bar  the 
recovery. 

IV.  But  the  trial  of  the  issues,  and  the  verdict  and 
judgment  in  the  Cleary  case,  have  adjudicated  that 
the  accident  happened  by  reason  of  the  carelessness 
and  negligence  of  the  White  Star  Company,  and  this 
throws  the  whole  guilt  upon  that  company. 

V.  The  judgment  in  the  Cleary  case  goes  further, 
and  as  it  is  a  determination  of  the  issues  in  favor  of 
Cleary;  it  adjudges  that  the  carelessness  of  the  White 
Star  Company  was  '*  in  failing  and  omitting  to  have 
said  door  properly  secured."  This  is  the  fact  as 
established  by  the  evidence  in  that  case  and  in  this 
one.  The  door  was  a  very  heavy  one,  was  intended 
to  be  used  as  a  door,  was  originally  built  to  run  on 

'  rollers,  which  rests  upon  a  strip  kept  in  place  under 
the  door.  These  rollers  had  rotted  away,  the  run- 
way also  was  rotten,  and  the  door  could  not  be 
kept  in  its  place,  and  was  always  in  danger  of  fall- 
ing. As  soon  as  any  one  attempted  to  use  it  as  a 
door,  for  which  purpose  it  was  intended,  it  fell.  The 
accident  happened  only  a  month  after  the  making  of 
the  lease,  and  was  unquestionably  due  to  the  in- 
secure condition  in  which  the  White  Star  Company 
had  left  it. 

VI.  There  can  be  no  recovery  in  an  action  by  one 
who  has  been  compelled  to  pay  the  injured  party,  if 
the  actual  negligence  which  caused  the  injury  was 
participated  in  by  the  plaintiff,  nor  can  there  be  such 
recovery  unless  the  accident  was  caused  solely  by 
the  defendant,  and  the  defendant  was  imder  some 
obligation  to  the  plaintiff  to  prevent  the  accident. 
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Where  a  city,  having  control  of  the  streets,  has  con- 
tracted out  certain  work  in  the  streets,  here  the 
city  is  liable,  not  for  any  actual  negligence  in  the 
doing  of  the  work,  but  because  of  the  negligence  of 
its  contractor.  If  the  contractor  has  violated  his 
contract,  by  doing  the  work  in  a  negligent  manner, 
or  has  failed  to  put  up  barriers  when  he  has  con- 
tracted to  do  so,  then  the  city  is  liable  in  the  first 
instance,  solely  for  the  negligence  of  its  contractor, 
and  it  has  a  right  of  action  on  the  contract  for  the 
damages  which  it  has  been  compelled  to  pay.  But, 
if  the  city  has  failed  to  exact  a  contract  from  the 
contractor  to  place  barriers  around  the  excavations, 
then  the  city  cannot  recover  against  the  contractor 
the  damages  it  has  been  compelled  to  pay  because  it 
lias  no  contract  on  which  to  hold  him.  City  of  Buf- 
falo V.  HoUoway,  3  Seld.  493.  Where  a  city  has 
licensed  a  party  to  make  alterations  in  a  street,  or 
to  place  obstructions  therein.  The  city  is  liable 
not  for  its  own  negligence,  but  because  of  the  negli- 
gence of  the  licensee,  and  there  is  an  implied  cove- 
nant on  the  part  of  the  licensee  that  the  work  shall 
be  done  in  a  careful  manner,  and  that  there  shall  be 
no  negligence  therein.  Village  of  Port  Jervis  v.  1st. 
Nat.  Bk.,  96  N.  Y.  550.  Where  a  party  has  created 
a  nuisance  in  a  street,  by  means  of  an  unlawful  exca- 
vation or  obstruction,  for  which  the  city  is  liable 
because  of  its  general  duty  to  abate  such  nuisance. 
Here,  also,  the  city  has  not  participated  in  the  crea- 
tion of  the  nuisance,  and,  perhaps,  knows  nothing 
about  it.  The  city,  upon  paying  the  damages,  has  an 
action  against  the  wrongdoer.  City  of  Rochester  v. 
Montgomery,  72  N.  Y.  65. 

VII.  The  accident  happened  while  another  steam- 
ship company  than  the  defendant  was  using  the  pier, 
and  the  defendant  was  nowhere  shown  to  have  had 
anything  to  do  with  it  at  the  time.  The  White  Star 
Company  had  taken  a  lease  of  this  pier  from  the  city 

28 
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many  years  before  ;  had  erected  thereon  the  shed, 
and  agreed  to  keep  it  in  repair  ;  had  given  to  this 
defendant  the  use  of  the  premises  for  a  few  weeks, 
and  had  allowed  the  door  in  question  to  become  so 
dilapidated  that  it  could  not  be  kept  in  place  while 
being  used  as  a  door  without  some  kind  of  a  support. 
While  the  door  was  being  used  by  a  steamship  com- 
pany other  than  this  defendant,  it  fell  and  broke 
Cleary's  leg.  Cleary  sued  the  White  Star  Company, 
and  recovered  because  the  accident  was  caused  by 
its  negligence  in  allowing  the  door  to  become  so  in- 
secure and  maintaining  a  nuisance.  The  White  Star 
Company  now  tries  to  shift  the  loss  upon  this  de- 
fendant, although  this  defendant  had  nothing  what- 
ever to  do  with  the  accident.  A  recovery  in  such  a 
case  would  be  a  violation  of  the  rules  of  law  and 
justice. 

By  the  Court. — Freedman,  J. — If  it  be  assumed, 
that,  as  the  plaintiff  contends,  the  door  which  fell  on 
Cleary  was  suflSciently  secure  at  the  time  that  the 
defendant  obtained  from  the  plaintiff  possession  of 
the  pier,  and  that  the  judgment  recovered  by  Cleary 
in  the  United  States  Circuit  Court  against  the  plaint- 
iff is  no  adjudication  to  the  contrary,  and  if  it  be 
further  assumed  that  the  plaintiff,  having  been  com- 
pelled to  pay  the  said  judgment,  can  call  upon  the 
defendant  for  indemnity  in  case  Cleary's  injuries 
were  the  result  of  defendant's  negligence,  it  would 
be  unreasonable,  under  the  circumstances  of  this  case, 
and  especially  in  view  of  the  testimony  of  Michael 
Hannon  a  witness  called  by  the  plaintiff,  and  who 
testified  that  two  nights  before  the  accident  the  said 
door  was  all  right,  to  infer  that  the  defendant  during 
the  short  period  of  its  possession  negligently  allowed 
the  said  door  to  become  out  of  repair,  and  conse- 
quently the  liability  of  the  defendant  to  respond  to 
the  plaintiff  would  have  to  be  found  in  a  negligent 
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use  made  by  the  defendant  of  said  door.  But  the 
evidence  given  at  the  trial  shows  that  at  the  time  of 
Cleary's  injuries  the  defendant  was  not  using  the 
door  or  pier  in  question,  and  that  a  Mobile  Steam- 
Ship  Company  was,  and  for  some  days  had  been,  in 
the  possession  and  use  of  the  pier.  The  mere  fact 
that  the  latter  company  was  there  with  the  consent 
of  the  defendant,  is  not  suflBcient  to  impose  upon  the 
defendant  the  liability  sought  to  be  fastened  upon  it 
in  this  action. 

This  conclusion  having  been  reached  upon  the 
aspect  of  the  case  most  favorable  to  the  plaintiff,  it 
is  unnecessary  to  consider  the  other  questions  in  the 
case.  The  defendant  was  entitled  to  a  dismissal  of 
the  complaint  upon  plaintiff's  proof,  and  the  specific 
reason  assigned  for  the  dismissal  at  the  close  of  the 
evidence  on  both  sides  is  immaterial. 

Plaintiff's  exceptions  should  be  overruled  and 
judgment  should  be  ordered  for  the  defendant  dis- 
missing the  complaint  with  costs. 

O'GoBBiAN,  J.,  concurred. 


MARGARET  A.  CASE,  Respondent  v.  THE  PHCENIX 
BRIDGE  COMPANY,  Appellant. 

Contract — Complainty  drfauU  in  answering  two  causes  of  action  thereiriy 
and  demurrer  as  to  third — Subsequent  proceedings-^  R^eree^  trial  before 
and  rulings  considered — Rrferee^s  power  of  amendmenX  of  pleadings. 

In  thia  case,  the  complaint  set  up  three  causes  of  action;  one  to  recover  the 
amount  due  on  the  contract  set  forth,  another  to  recover  for  extra  work 
and  material,  and  a  third  to  recover  for  damages  sustained  hy  plaintiff 
because  of  the  failure  of  defendant  to  furnish  a  certain  structiu^  and 
materials  as  agreed,  in  time  for  progress  of  the  work,  and  by  the  unwar- 
ranted delay  plaintiff  was  obliged  to  keep  in  service  and  pay  for  more  days 
work  than  she  would  have  paid  had  defendant  performed  and  fulfilled  the 
contract  on  its  part.    Defendant  did  not  answer  the  first  two  causes  of 
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action,  but  demurred  to  the  third,  and  Judgment  was  rendered  in  favor  of 
plaintiff  on  defendant's  default  on  the  first  two  causes  of  action.  Subse- 
quently, on  the  demurrer  being  overruled  and  defendant  answering  the 
complaint  as  to  the  third  cause  of  action,  the  issues  raised  thereby  were,  by 
consent  of  parties,  tried  l>ef ore  a  referee,  whose  rulings  on  the  trial  are  the 
subject  of  consideration  on  this  appeal.  Held^  that  the  Judgment  entered 
upon  the  first  two  causes  of  action  was  an  adjudication  to  the  effect  that 
plaintiff  had  performed  all  the  conditions  of  the  contract,  and  the  de- 
fendant on  this  trial  was  not  entitled  to  contend  against  the  same. 

The  defendant  contended  that  the  referee  erred  in  admitting  certain  evidence 
on  the  trial  that  tended  to  vary  the  written  contract.  The  referee  ad- 
mitted the  evidence,  ruling  at  the  same  time  tliat  if  it  tended  to  alter  or 
modify  the  contract,  he  would  grant  a  motion  on  the  part  of  defendant  to 
strike  it  out.  ^  No  such  motion  was  made  by  the  defendant.  Held,  that  it 
was  not  error  for  the  referee  to  admit  the  testimony  conditionally.  AUo 
held,  that  the  testimony  did  not  vary  the  contract.  That  it  related  to  the 
time  when  plaintiff  was  to  commence  work  on  the  contract  and  was  not 
in  conflict  therewith. 

Held,  that  the  referee  did  not  err  in  refusing  to  allow  defendant  to  amend 
its  answer  on  the  trial  by  setting  up  a  new  defence.  The  referee  had  not 
the  power  to  allow  such  amendment  to  be  made. 

Held,  that  it  was  not  error  for  the  referee  to  admit  evidence  on  the  trisd 
showing  the  daily  rental  value  of  the  plant  of  machinery  used  by  the 
plaintiff  in  the  work,  for  such  evidence  tended  to  show  one  element  of  the 
damage  sustained  by  the  plaintiff  through  the  delay  of  the  de/endaut  in 
the  performance  on  its  part  of  the  conditions  of  the  contract. 

Before  Freedman  and  Truax,  JJ. 

Decided  December  1,  1890. 

Appeal  from  a  judgment  entered  upon  the  report 
of  a  referee. 

Sherman  &  Sterling,  attorneys,  and  John  A.  Garver 
of  counsel,  for  appellant. 

Edioard  S.  Clinch,  for  respondent. 

By  THE  Court. — Truax,  J. — The  amended  com- 
plaint contained  three  causes  of  action :  one  to  recover 
the  amount  due  on  a  contract,  another  to  recover  for 
certain  extra  work,  and  the  third  to  recover  for  dam- 
ages sustained  by  plaintiff  because  of  the  failure  of 
defendant  to  perform  certain  conditions  of  said  con- 
tract on  its  part.     The  defendant  allowed  judgment 
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to  be  entered  against  it  on  the  first  two  causes  of 
action,  but  defended  as  to  the  third  cause  of  ac- 
tion. 

It  was  held  on  a  former  appeal  (55  Super.  CtRep. 
25)  that  the  complaint  (as  to  the  third  cause  of 
action),  in  effect,  alleged  that  plaintiff  and  the  force 
she  had  under  pay  to  perform  the  work  she  con- 
tracted to  perform  upon  certain  materials  and  a  cer- 
tain structure,  tohich  materials  the  defendant  contracted 
to  furnish  as  rapidly  as  the  progress  of  the  work  required, 
and  which  structure  was  to  progress  as  fast  as  pos- 
sible, were  kept  by  the  act  and  neglect  of  defendant 
waiting  an  unreasonable  length  of  time  for  such  ma- 
terials and  structure,  and  that  she  was  obliged  to 
pay  her  men  for  their  working  time  in  fifty-five  days 
more  than  she  would  have  paid  them  had  defendant 
performed  the  conditions  of  the  contract  on  its  part, 
to  the  plaintiff's  damage. 

The  printed  case  shows  (see  fol.  223)  that  on 
the  trial  evidence  was  given  showing  delay  on  the 
part  of  the  defendant  in  furnishing  said  materials,  and 
evidence  was  also  given  that  tended  to  show  that 
plaintiff  was  damaged  by  such  delay.  Under  the 
ruling  on  the  former  appeal,  a  cause  of  action  in 
favor  of  the  plaintiff  against  the  defendant  was 
proved  on  the  trial. 

The  defendant  contends  that  plaintiff  did  not 
perform  all  the  conditions  precedent  on  her  part, 
and  that  for  that  reason  the  complaint  should  have 
been  dismissed  unless  the  judgment  entered  upon 
the  first  two  causes  of  action  was  an  adjudication 
that  she  had  performed  all  such  conditions. 

We  are  of  the  opinion  that  said  judgment  was 
such  an  adjudication,  for  if  plaintiff  had  not  substan- 
tially performed  all  such  conditions  precedent,  she 
would  not  have  been  entitled  to  recover  in  an  ac- 
tion brought  upon  the  contract.  That  judgment  is 
as  controlling  as  it  would  have  been  if  it  had  been 
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entered  in  an  action  brought  by  plaintiff  to  recover 
on  the  first  cause  of  action  alone. 

The  defendant  also  contends  that  certain  evidence 
that  tended  to  vary  the  written  contract  was  admit- 
ted on  thef  trial.  The  referee  said,  that  he  would 
admit  the  evidence  provided  it  did  not  vary  or  alter 
the  contract,  and  further  said,  that  he  would  grant  a 
motion  to  strike  out  the  testimony  in  case  it  tended 
to  alter  or  modify  the  contract.  No  such  motion 
was  made.  We  think  that  it  was  not  error  for  the 
referee  to  admit  the  testimony  conditionally.  And, 
moreover,  the  testimony  did  not  vary  the  contract — 
it  added  to  the  contract  a  provision  not  in  conflict 
with  the  contract  upon  which  the  contract  was  silent, 
viz.,  the  time  when  plaintiff  was  to  begin  work  under 
the  contract. 

The  referee  did  not  err  in  refusing  to  allow  de- 
fendant to  amend  its  answer  on  the  trial  by  setting  up 
a  new  defence.  The  referee  did  not  have  the  power 
to  allow  such  an  amendment. 

It  was  not  error  for  the  referee  to  admit  evidence 
showing  the  price  at  which  the  various  articles  con- 
stituting the  plant  used  by  plaintiff  in  doing  the 
work  mentioned  in  the  contract  could  be  let  by  the 
day.  Such  evidence  tended  to  show  one  element  of 
the^damage  sustained  by  plaintiff  through  the  delay 
of  the  defendant. 

The  judgment  is  aflSrmed  with  costs. 

Fbe£diian,  J.,  concurred. 
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THE  PEOPLE,  EX  bel.  THE  NEW  YORK  UNDER- 
GROUND RAILWAY  COMPANY,  Relatob,  Ap- 
pellant, V.  JOHN  NEWTON,  Commissioner,  and 
D.  LOWBER  SMITH,  Deputy  Commissioner  op 
Public  Wobks,  Respondent. 

PerempU)rif  mandamus  iasuea  only  in  caaea  where  its  purpose  is  to  ffiioe  fjfed 
to  a  dear  legal  rtght, — General  railroad  act  of  1850,  dtap.  140,  the  act  of 
1873,  chap,  469  is  suppkmeniary  thereto — Railroad  corporations,  when  sttb- 
jecttoaets  other  than  those  under  which  they  are  organized^ Acts  passed  sub- 
sequent to  organization  imposing  conditions,  as  to  power  to  enact  constttu- 
tkmality  of  such  acts. 

The  New  York  City  Central  Underground  Bailway  was  organized  under 
ctiapter  230  of  the  Laws  of  1868.  It  made  a  mortgage  wliereby  it  pur- 
ported to  mortgage  the  right  of  seizure,  occupation  and  possession,  for 
the  purpose  of  constructing  and  maintaining  an  underground  double 
tract  railway,  of  certain  lands,  premises  and  grounds  in  the  city  of 
New  York,  in,  on,  and  under  which  the  main  line  of  the  said  railway  is 
located,  and  which  line  extends  from  the  City  Hall  park  to  and  beyond 
Forty-fifth  street  by  a  route  described  as  follows,  namely :  commenc- 
ing in  the  City  Hall  park,  on  the  easterly  line  of  Broadway ;  thence 
easterly  passing  in  front  and  in  rear  of  the  old  City  Hall  to  Centre 
street;  thence  under  and  across  Centre  street  to  City  Hall  place; 
thence  through  City  Hall  place  to  Pearl  street;  thence  across 
Pearl  street  northeasterly '  in  a  curved  line  to  or  near  Mulberry 
street  at  a  point  between  Bayard  and  Park  streets ;  thence  northerly 
under  Mulberry  street  to  Bleecker  street,  and  continuing  northerly 
to  and  under  Lafayette  place  to  Astor  place;  thence  northerly 
and  easterly  under  Astor  place.  Eighth  street  and  across  the  south- 
east corner  of  the  block  between  Eighth  and  Ninth  streets  and 
easterly  of  St.  Ann's  Church,  to  and  under  Fourth  avenue;  thence 
northerly  under  Fourth  Avenue  and  Fourteenth  street  and  Fourth 
Avenue  to  and  under  Union  square ;  thence  northerly  in,  under  and 
through  Union  square  to  and  under  Seventeenth  street;  thence 
northerly,  bearing  easterly  in  a  straight  line  to  and  under  and  across 
Twenty-third  street,  to  and  in,  under  and  through  Madison  square  and 
continuing  northerly  in,  under,  on,  over  and  upon  Madison  avenue  to 
and  along  the  Harlem  river.  This  mortgage  was  foreclosed,  and  on 
the  foreclosure  sale  Origon  Yandenburgh  and  Harvey  Sheldon  pur- 
chased the  property  purported  to  be  mortgaged,  and  the  same  was 
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conveyed  to  them  on  March  7,  1876.  On  the  19th  of  July,  1880,  pur- 
suant to  chapter  469  of  the  Laws  of  1873,  as  amended  by  chapter  113 
of  the  Laws  of  1880,  the  said  Yandenburgh  and  Sheldon  duly  associated 
with  themselves  other  persons  and  organized  a  corporation  under  the 
name  of  the  New  York  Underground  Ball  way  Company,  and  Yander- 
burgh  and  Sheldon  conveyed  to  that  company  all  that  passed  to  them 
under  the  conveyance  made  under  said  foreclosure  sale. 

The  commissioner  of  public  works  of  the  city  of  New  York  having  re- 
fused to  grant  to  the  New  York  Underground  Ballway  Company  a 
permit  to  open  the  streets  on  the  line  of  said  railroad,  that  corpora- 
tion appealed  to  the  court  for  a  mandamus  compelling  him  to  do  so. 
The  corporation  had  not  obtained  the  consent  of  the  majority  of  the 
owners  in  value  of  the  property  bounded  on  the  line  of  the  road,  nor 
that  of  the  proper  local  authorities  having  control  over  the  streets,  to  the 
building  of  the  road.  There  was  no  proof  that  it  was  the  intention  of 
the  corporation  to  construct  and  operate  the  road,  or  that  it  had,  or 
controlled  sufficient  pecuniary  means  to  construct  it.  No  map  was 
filed  specifically  defining  the  route,  and  no  such  specified  definition 
or  determination  appeared  la  the  case ;  It  appeared  that  the  attorney- 
general  had  brought  an  action  (which  was  still  pending)  for  a  dissolu- 
tion of  the  relator's  company  on  the  ground  of  forfeiture  by  reason  of 
non-user  and  lapse  of  time. 

Edit — That  under  the  acts  the  relator  had  shown  neither  a  clear  legal 
right  to,  nor  the  necessity  for,  the  Issuance  of  a  peremptory  writ  of 
mandamus  at  the  present  time,  and,  therefore,  the  application  for  such 
a  writ  was  properly  denied. 

That  the  act  of  1873,  was  as  to  railroad  corporations  supplementary  to 
the  general  railroad  act  of  1850,  chapter  140,  and,  therefore,  the  New 
York  Underground  Ballway  Company,  being  organized  under  it,  was 
subject  to  the  provisions  of  chapter  682  of  the  Laws  of  1880,  which 
enacted  that  all  railroad  corporations  theretofore  or  thereafter  formed 
under  chapter  140  of  the  act  of  1850,  and  all  acts  supplementary  there- 
to and  amendatory  thereof,  should  be  subject  to  Its  provisions. 
— ^Fbbbdman,  J.,  at  Special  Term. 

That  the  New  York  City  Central  Undergnx>und  Ballway  Company,  being 
organized  under  chapter  230  of  the  Laws  of  1868,  was  by  the  third 
section  of  that  act  subjected  to  all  the  provisions  of  the  general  rail« 
road  act,  chapter  140  laws  of  1850,  and  the  several  .acts  amendatory 
thereof  and  additional  thereto,  and  for  that  reason  it  was  subject  to 
the  provisions  of  chapter  582  of  the  Laws  of  1880,  and  the  New  York 
Underground  Ballway  Company  taking  under  a  foreclosure  of  a  mort- 
gage made  by  the  New  York  City  Central  Underground  Ballway  Oom« 
pany  could  take  no  greater'  rights  than  that  company  possessed. 
— Fbeedkan,  J.,  at  Special  Term. 

As  a  result  from  these  propositions  that  the  New  York  Underground 
Ballway  Company  was  subject  to  the  provisions  of  chapter  582,  of  the 
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Laws  of  1880,  requiring  a  railroad  corporation,  before  building  its 
road  or  any  part  thereof  under  any  of  the  streets,  roads  or  public 
place  of  any  city  in  this  state,  to  obtain  the  consent  of  the  owners 
of  one-half  in  value  of  the  property  bounded  on  the  line  of  the  road 
and  of  the  proper  authorities  having  control  of  the  streets  under  or 
through  which  it  ran. — Fbeedman,  J.,  at  Special  Term. 

That  under  §§  1  and  48  of  the  general  railroad  act  (Laws  of  1860,  chap. 
140)  and  §  8  of  title  3  of  chapter  18,  part  1  B.  S.  and  §  1  of  article  8  of 
the  Constitution,  (to  which  the  corporation,  to  whose  franchises,  powers 
and  privileges  the  relator  succeeded,  was  subject,)  ample  power 
was  reserved  to  the  legislature  to  impose  upon  a  railroad  corpora- 
tion before  it  commences  its  work,  additional  conditions  for  the 
exercise  of  the  power  conferred  on  it  which  are  of  a  nature  calculated 
to  serve  the  public  welfare  and  are  proper  regulations  in  Aspect  to 
the  exercise  of  a  franchise  affecting  the  public. 

That  the  writ  of  peremptory  mandamus  lies  to  give  effect  only  to  a 
clear  legal  right,  and  that  the  relator  had  shown  neither  a  clear  legal 
right  to,  nor  the  necessity  for,  the  issuance  of  such  writ. — Fbbed- 
XAN,  J.,  at  Special  Term. 

Before  Sedgwick,  Ch.  J.,  and  O'Gobman,  J. 

Decided  December  1, 1890. 

Appeal  from  an  order  made  at  special  term  deny- 
ing a  motion  for  a  peremptory  writ  of  mandamus. 

The  facts  sufficiently  appear  in  the  opinions  de- 
livered at  the  special  term  and  at  general  term,  and 
in  the  head  notes. 

Henry  D.  Sedgioick,  attorney  and  of  counsel,  and 
George  Hoadley  and  Edicard  Winslow  Paige  of  coun- 
sel, for  relator,  appellant,  on  the  questions  con- 
sidered in  the  general  and  special  term  opinions, 
argued  : — 

I.  The  relator  is  not  forbidden  by  chapter  582  of  the 
Laws  of  1880,  from  building  its  railroad,  until  it  has 
obtained  the  consent  of  certain  property  owners  and 
local  authorities.  Fikst. — That  act  does  not  apply 
to  this  person — the  New  York  Underground  Railway 
Company.  First,  because  no  such  person  is  described 
in  the  act.     The  relator  was  not  formed  under  any 
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special  act.  The  Act  of  1868  created  only  the  New 
York  City  Central  Underground  Railway  Company, 
which  is  still  living,  and  the  relator  is  another,  and 
quite  a  different  person.  People,  ex  rel.  Schurz  v. 
Cook,  110  N.  Y.  443.  449.  The  relator  was  not 
formed  under  the  Act  of  1850,  nor  any  act  *'  amenda- 
tory thereof.'*  That  is  not  argued.  It  is  claimed, 
however,  that  it  was  formed  under  an  act  "  supple- 
mentary thereto."  That  this  is  not  so,  will,  it  is 
submitted,  quite  plainly  appear  from  the  following : 
The  act  under  which  the  relator  was  formed  is  chap- 
ter 469  of  the  Laws  of  1873,  as  amended  by  chapter 
113  of  the  Laws  of  1880,  which  provides  for  the 
incorporation  of  purchasers  of  property  of  corpora- 
tions which  have  been  sold  under  mortgage.  It 
applies  to  all  corporations.  A  college  is  said  to 
have  been  reorganized  under  it.  The  first  criticism 
that  is  to  be  made,  is  that  if  the  Law  of  1873  is  an 
act  supplementary  to  the  general  railroad  act,  it 
must  also  and  in  the  same  literal  sense  be  an  act 
supplementary  not  only  to  all  the  other  general  cor- 
poration acts,  but  also  to  each  special  charter.  That 
is  to  say,  it  is  just  as  much  •*  supplementary  "  to  the 
act  chartering  the  Bank  of  New  York  as  it  is  to  the 
general  railroad  act.  Suppose  the  Bank  of  New 
York  to  be  reorganized,  it  would  hardly  be  argued 
that  the  new  bank  would  be  subject  to  all  the  pro- 
visions of  any  act  which  might  provide  things  about 
all  corporations  formed  under  acts  "  supplementary  " 
to  the  general  railroad  act,  and,  for  the  reason,  that 
the  new  bank  would  not  have  been  "  formed  "  under 
the  Act  of  1873  as  supplementary  to  the  general 
railroad  act,  because  the  old  bank  had  nothing  to  do 
with  it.  The  same  rule  and  reason  apply  here.  It 
is  held  that  the  general  railroad  act  applies  only  to 
steam  railroads  in  the  country,  and  not  to  street 
railroads  in  cities.  N.  Y.  Cable  Co.  v.  The  Mayor, 
etc.,  104  N.   Y.  \,  14.     And  there  is  an  express 
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statute  which  prevents  its  application  to  any  rail- 
road of  any  kind  in  the  city  of  New  York,  chap.  10, 
Laws  of  1860.  So  far  as  this  corporation  is  con- 
cerned, therefore,  the  Act  of  1873  was  not  *'  supple- 
mentary "  to  the  Act  of  1850.  When  chapter  582, 
Laws  1880,  was  passed,  there  were  provisions,  con- 
sisting of  five  enactments,  providing,  with  great 
minuteness  and  elaborate  detail,  for  the  reorganiza- 
tion of  steam  railroads  in  the  country,  all,  of  course, 
supplementary  to  the  general  railroad  act.  And 
one  act  for  the  reorganization  of  all  corporations, 
conferring  a  few  of  the  privileges  provided  for  the 
railroad  reorganization  acts,  and  nothing  not  in  those 
acts.  And  both  classes  of  acts  had  been  amended  at 
that  same  session  so  that  the  legislature  had  the 
diflTerence  in  their  provisions,  and  in  the  persons  to 
which  they  applied,  fresh  in  its  mind.  Laws  1854, 
ch.  282  ;  Laws  1873,  ch.  710  ;  Laws  1874,  ch.  430  ; 
Laws  1876,  ch.  466  ;  Laws  1880,  ch.  155.  It  follows 
that  the  general  corporation  act  of  1873,  under  which 
the  relator  was  organized,  is  not  an  act  "  supple- 
mentary "  to  the  general  railroad  act.  People  v.  B. 
F.  &  C.  I.  Ry.  Co.,  89  N.  Y.  75,  84.  The  relator  is 
not,  therefore,  one  of  the  persons  described  by  the 
language  used  in  the  Act  of  1880.  But  as  this  is  an 
act  which  it  is  claimed  takes  away  a  private,  exist- 
ing right,  we  are  entitled  to  have  it  construed  strictly. 
MdxwelVs  Interpretation  of  Statutes^  346  ;  EndlicKs 
Maxwelly  §  340 ;  Bishop  on  Written  Laws,  §  192. 
"  Strict "  construction  means,  at  the  least,  that  the 
statute  shall  not  go  beyond  the  letter — not  go  further 
than  the  meaning  in  words.  Bishop,  §  194  ;  Smith's 
Com.,  p.  606,  §  446  ;  EndlicKs  Maxwell,  §§  127,  329 ; 
Hasbrook  v.  Paddock,  1  Barb.  635,  641-2.  Secondly. 
— The  act,  by  its  letter,  applies  only  to  companies 
whose  roads  should  be  *•  wholly  underground.*'  But 
this  railroad  is  to  be  partly  in  open  cut,  and  partly 
elevated.     It  therefore  does  not  apply.     Thibdly. — 
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Neither  is  the  relator  within  the  spirit  of  the  act. 
The  act  was  plainly  intended  to  confer  upon  corpora- 
tions, which  otherwise  would  not  have  such  powers, 
the  power  to  build  and  operate  railroads  uhder 
ground.  And  the  proviso  requiring  the  consent  of 
property  owners  was  added,  because  of  the  constitu- 
tional requirement,  by  which  otherwise  the  grant 
of  such  new  powers  would  not  be  good.  It  was 
intended  to  confer  powers,  not  to  take  them  away. 
And  thus  to  apply  only  to  corporations  which  did 
not  already  and  from  other  sources  possess  the  same 
powers.  But  Messrs.  Vandenburgh  and  Sheldon, 
who  then  owned  the  franchises  in  question,  had  then 
the  right  to  form  a  corporation,  as  they  afterwards 
did,  which  would  possess  all  these  powers  and 
greatly  more.  Therefore  the  act  was  not  intended 
to  apply.  FouBTHLY. — No  rights  can  be  taken  away 
by  such  general  words.  The  Acts  of  1868  and  1869 
had  given  to  the  old  company,  by  a  grant  from  the 
owner  of  the  soil,  an  easement  in  the  soil,  which 
was  property.  Milhau  v.  Sharp,  27  N.  Y.  611,  620- 
622  ;  Sixth  Ave.  R.  R.  Co.  v.  Kerr,  72  lb.  330,  332 ; 
The  Mayors.  Second  Ave.  R.  R.  Co.,  32  lb.  261,  272. 
And  also  a  franchise  to  so  use  the  public  highways, 
which  was  and  is  also  property.  The  Mayor  v. 
Second  Ave.  R.  R.  Co.,  32iV.  Y.  261,  272-3  ;  Brook- 
lyn  Central  R.  R.  Co.  v.  B.  City  R.  R.  Co.,  32  Barb. 
358,  363  ;  Davis  v.  The  Mayor,  UN.  Y.  506,  523-4  ; 
Milhau  V.  Sharp,  27  76.  611,  618-20.  Neither  of 
these  things  was  personal  to  the  corporation  to 
which  it  was  given,  but  afterwards  became  the 
property  of  human  beings  and  can  so  become  again. 
People  V.  O'Brien,  111  N.  F.  1,  44-53.  If  such  pro- 
perty  is  to  be  destroyed,  assuming  the  power  to  do 
it,  the  legislature  must  unmistakably  say  so,  and 
general  words  are  not  enough.  Sedgwick,  Stat.  & 
Com.  Laic  (ed.  1874),  361  ;  Main  v.  Green,  32  Barb. 
448  ;  Berley  v.  Rampacher,  5  Duer,  183,187  ;  Matter 
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o/B.  &  A.  R.  R.  Co.,  53  N.  Y.  574  ;  Matter  o/B.,  H. 
T.  &  W.  Ry.  Co.,  79  lb.  64,  68  ;  Matt^  of  City  of 
Buffalo,  68  25. 1 67.  Fifthly. — The  restriction  claimed 
is  by  way  of  proviso  only,  but  a  proviso,  as  Justice 
Baldwin  says  in  Voorhees  v.  U.  S.  Bank,  10  Pet.  449, 
471,  is  simply  a  "  limitation  or  exception  to  a  grant 
made  or  authority  conferred,  the  effect  of  which  is 
to  declare  that  the  one  shall  not  operate  nor  the 
other  be  exercised  unless  in  the  case  provided." 
Potter's  DwarriSy  128,  note  11  ;  Sedgwick^  49  (ed. 
1874)  ;  Bishop,  §  57.  As  the  grant  here  does  not 
operate,  the  restriction  does  not  operate  either. 
Sixthly. — The  restriction  itself  is  unconstitutional. 
It  is  (italics  ours) :  the  "consent  of  the  owners  of 
one  half  in  value  of  the  property  hounded  on  the  line.** 
Sec.  17  of  Art.  III.  of  the  Constitution  contains  the 
following  (italics  ours)  :  •*  Consent  of  the  owners  of 
one  half  in  value  of  the  property  bounded  on  that 
portion  of  a  street  or  highway  upon  which  it  is  pro- 
posed to  construct  or  operate  such  railroad."  The 
consent  of  one  half  the  owners  "  on  the  line  "  does 
not  satisfy  the  Constitution.  The  owners  of  one 
half  of  each  street  must  consent.  Hilton  v.  Thirty- 
fourth  Street  R.  R.  Co.,  1  How.  N.  S.  453.  This  is 
a  street  railroad.  Matter  of  N.  Y.  District  Ry.  Co.,  107 
N.  Y.  42.  And  the  unconstitutional  part  cannot  be 
separated  from  the  rest.  lb.  54-5.  The  answer  to 
this  argument  which  is  made  in  the  opinion  of  the 
special  term  is,  it  is  respectfully  submitted,  inap- 
plicable. That  answer  is,  that  as  the  relator  took 
only  the  rights  and  franchises  of  the  New  York  City 
Central  Underground  Company,  and  that  as  those 
rights  had  been  conferred  prior  to  the  adoption  of 
the  Constitutional  amendment  of  1875,  that  amend- 
ment does  not  apply.  But  the  Act  of  1880  does  not 
apply  to  rights  and  franchises  at  all.  It  relates 
solely  to  persons.  At  the  time  of  its  passage  the 
rights  and  franchises  were  held  by  two  human  beings^ 
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— Vandenburgh  and  Sheldon — and,  of  course,  it  is 
beyond  all  question  that  the  act  did  not  apply  to 
them,  or  to  anything  in  their  hands.  After  the  pas- 
sage of  the  Act  of  1880,  the  present  relator  was 
created,  and  the  question  is  whether  the  Act  of  1880 
applies  to  it.  This  question  is  obviously  unaffected 
by  the  fact  that  Vandenburgh .  and  Sheldon  after- 
wards conveyed  the  rights  and  franchises  to  it.  If 
they  had  never  conveyed  anything  to  it,  the  question 
would  have  been  the  same,  i.  e.,does  the  Act  of  1880 
describe  such  a  person  as  the  relator  ?  If,  there- 
fore, the  above  provision  of  the  Act  of  1880  be  un- 
constitutional, as  it  is  submitted  that  it  plainly  is, 
it  cannot  affect  the  relator.  Lastly. — The  legisla* 
ture  has  no  power  to  impose  such  a  burden — because 
no  such  power  has  been  reserved — and  the  relator  is 
therefore  protected  by  the  Constitution  of  the  United 
States,  as  construed  in  the  Dartmouth  College  case. 
The  Acts  of  1868  and  1869,  as  already  stated, 
granted  to  the  artificial  person  which  was  created  by 
that  act  an  easement  in  the  soil,  and  a  franchise  to 
so  use,  as  granted  in  the  easement,  the  public  high- 
ways. Both  of  those  things  were  and  are  property 
in  no  way  dependent  upon  the  life  of  the  artificial 
person  to  which  they  were  originally  granted.  With 
the  power  of  the  legislature  to  deal  with  that  artifi- 
cial person  we  have  here  no  concern.  But  so  far  as 
that  easement  and  that  franchise  are  concerned;  the 
power  reserved  in  the  Act  of  1868  (§  15) — *'  to  alter, 
amend  or  repeal  "  that  **  act " — ^is  not  sufficient  to 
render  them  liable  to  destruction  or  modification  by 
the  legislature.  People  v.  O'Brien,  111  N.  Y.  1^  45, 
48-55.  It  remains  to  inquire  whether  the  legisla- 
ture can  deal  with  the  person  owning  that  easement 
and  that  franchise.  With  the  persons  of  Messrs. 
Vandenburgh  and  Sheldon,  who  owned  it  when  the 
Act  of  1880  was  passed,  the  legislature,  of  course, 
could  do  nothing.     The  relator  was  formed  under 
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the  Act  of  1873,  but  that  act  contains  no  reservation 
of  power  at  all.  We  are,  therefore,  to  go  to  the 
Constitution.  But  the  provision  of  the  Constitution 
is  (italics  ours) :  "  Corporations  may  be  formed 
under  general  laws."  *  *  *  »•  ^i\  general  laws 
and  special  acts  passed  pursuant  to  this  section  may 
be  altered  from  time  to  time  or  repealed  "  (Art.  VIII, 
sec.  1).  But  this  does  not  reserve  any  power  of  in- 
terference with  a  corporation  formed  under  the  act, 
•*  so  long  as  the  act  stood  unrepealed.'^  People  v.  O'Brien, 
111  iV^  F.  1,  47-55.  The  case  of  People  ex  rel.  New 
York  Electric  Lines  v.  Squire,  107  N.  Y.  593,  has  no 
application,  because,  first,  there  was  nothing  but  a 
police  regulation  contemplated,  and  the  court  put  its 
decision  expressly  upon  that  ground  (pp.  603-7) ; 
and,  secondly,  the  general  manufacturing  act,  under 
which  that  company  was  formed,  reserves  suflBcient 
power.  The  case  of  Miller  v.  State,  15  Wall.  478, 
cited,  in  the  opinion  of  the  court,  is  wholly  inap- 
plicable. The  railroad  company  there  under  con- 
sideration was  formed  under  the  general  railroad  act 
of  1850  ;  and  it  cannot  be  successfully  contended  but 
what  that  act  contains  a  sufficient  express  reservation 
(§  48),  and  the  decision  goes  upon  that  groimd  (p. 
493).  It  is  respectfully  submitted  also  that  the  dis- 
tinction taken  in  the  opinion  between  the  grant  with 
the  road  unbuilt  and  the  same  grant  after  the  road 
has  been  built,  is  unsound.  The  grant,  as  it  is,  is 
an  easement  and  property,  just  as  much  property  as 
if  the  road  were  built.  Milhau  v.  Sharp,  27  N.  Y. 
611,  620-622  ;  Sixth  Ave.  R.  R.  Co.  v.  Kerr,  72  lb. 
330,  332  ;  Mayor  v.  Second  Ave.  R.  R.  Co.,  32  lb. 
261,  272. 

II.  The  objections  that  it  is  not  proved  that  the 
relator  in  good  faith  intends  to  build  the  road,  and 
has  not  sufficient  financial  means,  are  of  no  force. 
(1.)  The  Metropolitan  Transit  Co.  case,  111  N.  Y. 
/688,  is  supposed  to  support  this  proposition.     That 
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was  an  application  to  take  lands,  by  the  right  of 
eminent  domain,  under  section  14  of  the  general 
railroad  act,  and  that  section  expressly  requires 
those  things  to  be  alleged  in  the  petition.  They  are 
required  to  be  alleged  and  proved  only  in  that  one 
proceeding.  Matter  of  Lockport  and  Buffalo  R.  R. 
Co.,  77  N.  Y.  557,  561-2.  And  expressly  as  to  this 
corporation  by  the  Act  of  1868,  chap.  230,  §  6.  (2.) 
The  issue  was  tendered  by  the  answer  only,  and  the 
defendants  have  failed  to  prove  it.  There  is  nothing 
about  it  in  the  verdict.  It  is,  therefore,  not  in  the 
case — for  (3.)  The  only  other  way  in  which  the 
question  could  have  been  raised  would  have  been  by 
a  seasonable  motion  on  the  part  of  the  defendants  to 
dismiss  the  writ,  because  it  did  not  contain  such  an 
allegation.  No  such  motion  having  been  made,  it 
is  now  too  late,  even  if  it  were  sound.  Flora  r.  Cor- 
bean,  38  N.  Y.  Ill,  113. 

Ill,  The  application  is  sufficiently  precise  as  to 
the  parts  of  the  streets  to  be  opened.  (1.)  The 
learned  judge  at  special  term  is  in  error  in  the  as- 
sumption that  no  maps  are  filed.  They  are  so  filed. 
It  is  true  they  are  not  returned  with  the  verdict,  but 
that  does  not  alter  the  fact.  The  particular  route 
and  plans  have  been  adopted,  and  the  application 
for  the  permit  was  made  with  express  reference  to 
it.  (2).  The  application  is  for  a  permit  to  construct 
according  to  the  provisions  and  under  the  limitations 
of  the  charter.  These  provisions  grant  the  power  to 
enter  upon  and  underneath  the  streets  "  along  the 
route  and  to  the  points  herein  specified,"  and  the 
excavations  are  not  to  be  opened  at  any  one  time 
nor  more  than  one  in  each  quarter  mile,  nor  more 
than  two  hundred  and  fifty  feet  in  any  one  place, 
nor  open  longer  than  for  a  period  of  sixty  days,  and 
there  are  other  details  (Laws  1869,  chap.  824,  §  2). 
The  description  of  the  route  is  quite  sufficiently  dis- 
tinct and  precise  so  far  as  the  streets  are  concerned; 
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all  the  ambiguities  specified,  which  were  created  by 
the  permission  to  choose  between  alternative  lines 
at  certain  places,  having  been  removed  by  the  choice 
having  been  made  and  the  line  adopted  as  described 
in  the  verdict.  Under  such  circumstances  no  map 
is  required.  Matter  of  Conev  Island  and  Brooklyn 
R.  R.  Co..  12  Hun,  451  ;  Matter  of  P.  P.  &  C.  I.  R.  R., 
67  N.  Y.  371^  376.  Nor  is  a  map  ever  required,  except 
for  the  purpose  of  the  taking  of  land  by  the  right  of 
eminent  domain  under  the  general  railroad  act.  Mat- 
ter o/Lockport  and  Buffalo  R.  R.  Co.,  77  N.  Y.  557, 
561-2  ;  Matter  of  N.  Y.  L.  E.  &  W.  R.  R.  Co.,  110 
lb.  374.  And  in  this  particular  case  the  necessity 
for  all  such  things  is  expressly  dispensed  with  by 
the  act  itself  (ch.  230,  §  6,  Laws  of  1868).  (3.) 
Whatever  may  be  the  case  as  to  the  rest  of  the  route, 
this  objection  cannot  possibly  apply  to  Lafayette 
place  to  which  a  separate  demand  was  made  for  a 
permit,  and  a  separate  mandamus  is  prayed  for. 
This  is  precisely  within  the  language  of  the  act  con- 
strued in  Matter  of  P.  P.  &  C.  I.  R.  R.  Co.,  67  N.  Y. 
371,  376. 

IV.  The  attorney-generars  suit  is  of  no  signifi- 
cance in  this  proceeding.  (1.)  That  the  attorney - 
general  has  brought  a  suit  to  kill  the  relator  estab- 
lishes the  fact  that  the  relator  now  lives.  (2.)  Coun- 
sel applied  in  that  action  to  the  special  term  of  the 
Supreme  Court  for  an  injunction  to  stop  this  pro- 
ceeding and  that  court  denied  their  motion  upon  our 
stipulating  not  to  open  the  streets  under  the  permit 
which  we  should  get,  by  virtue  of  a  judgment  in  this 
proceeding,  until  we  had  defeated  the  attorney-gen- 
eral's action. 

WiUiam  H.  Clark,  counsel  to  the  corporation, 
John  H.  Strahan  and  D.  •/.  Dean  of  counsel,  for  re- 
spondents, on  the  questions  considered  in  the  general 

and  special  term  opinions,  argued : — 
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I.  The  relator  has  no  right  to  occupy  the  streets 
of  the  city  of  New  York  for  the  construction  and 
operation  of  an  underground  railway  without  the 
consent  of  a  majority  of  the  owners  of  property 
abutting  on  such  streets,  and  the  consent  of  the 
local  authorities.  Such  consent  is  required  by 
chapter  582  of  the  Laws  of  1880,  section  1.  The 
Act  of  1880  has  been  heretofore  determined  by  the 
Court  of  Appeals  to  be  unconstitutional,  in  so  &r 
as  it  provides  that  an  order  of  the  general  term  may 
be  taken  in  lieu  of  the  consent  of  local  authorities. 
Matter  of  N.  Y.  District  Railway,  107  N.  Y.  54.  But, 
in  so  far  as  the  act  provides  that  a  tunnel  and  rail- 
way may  not  be  built  without  the  consent  of  prop- 
erty-owners and  local  authorities,  or  the  order  of 
the  general  term  in  lieu  of  the  consent  of  property 
owners,  it  remains  unaffected  by  that  decision  and 
the  conditions  prescribed  by  it  are  obligatory  upon  all 
railroad  companies  desiring  to  construct  underground 
railways.  The  relator  seeks  to  avoid  the  applica- 
tion of  this  statute  to  its  railway  by  two  arguments, 
namely  :  First — The  relator  argues  that  it  has  not 
been  formed  under  any  special  act  of  the  legislature, 
or  under  the  general  railroad  act  or  any  act  supple- 
mentary thereto  or  amendatory  thereof,  and  therefore 
it  claims  exemption  from  the  provisions  of  the  Act 
of  1830.  The  defendants  controvert  this  position  as 
follows  :  It  is  conceded  that  the  New  York  Under- 
ground Railway  Company,  the  relator,  was  formed 
under  the  provisions  of  chapter  469,  Laws  of  1873, 
page  724.  The  Act  of  1873  is  an  act  supplementary 
to  and  amendatory  of  the  general  railroad  act  of 
1850,  although  its  title  makes  no  reference  to  the 
last-named  act.  The  provisions  of  the  Act  of  1873 
originated  in  chapter  282  of  the  Laws  of  1854,  which 
is  entitled  '*  An  act  to  amend  the  act  entitled  *  An 
act  to  authorize  the  formation  of  railroad  corpora- 
tions and  to  regulate  the  same,' "  passed  April  2, 
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1850.  Prior  to  the  enactment  of  the  Act  of  1854  the 
difficulty  had  arisen  that  individual  purchasers  of 
railroad  franchises,  possessing  in  themselves  no  cor- 
porate powers,  and  failing  to  acquire  by  the  foreclosure 
sale  the  right  to  be  a  corporation,  and  to  succeed 
to  the  corporate  life  of  a  former  corporation,  found 
themselves  in  the  awkward  predicament  of  owning 
a  property  which  they  could  not  use,  and  might  not 
be  able  to  sell.  In  the  People  v.  Brooklyn,  Flatbush  <fe 
Coney  Island  Railway  Company,  89  N.  Y.  84,  Judge 
Finch  says  it  was  to  cure  this  difficulty  that  the  Act 
of  1854  and  its  subsequent  amendments  were  enacted. 
The  Act  of  1854  was  confined  in  its  operation  to  rail- 
road corporations.  The  Act  of  1873  is,  however,  a 
general  act  not  confined  in  its  operation  to  railroad 
corporations,  but  applicable  to  all  corporations.  Its 
title  therefore  does  not  refer  to  the  general  railroad 
act ;  it,  however,  supplements  and  amends  the  rail- 
road act,  and  its  provisions  are  a  substitute  for  and 
extension  of  the  Act  of  1854.  The  Act  of  1873  is 
therefore  supplementary  to  and  amendatory  of  the 
existing  act  in  relation  to  the  formation  of  railroads, 
and  also  in  relation  to  other  corporations.  It  is 
supplementary  to  both,  and  is  none  the  less  an 
amendment  and  supplement  of  the  general  railroad 
act,  although  its  title  does  not,  in  terms,  recite  that 
act.  The  character  of  the  act,  whether  it  be  amend- 
atory and  supplementary  to  the  general  railroad  act, 
is  determined  by  its  provisions,  and  not  by  its  title. 
It  is  a  general  act,  and  therefore  might  have  been 
enacted  without  any  title.  People  v.  McCann,  16 
N.  F.  61.  It  is  therefore  immaterial  whether  its 
title  recites  the  general  railroad  act  or  not.  In 
People  V.  Brooklyn,  Flatbush  and  Coney  Island  Rail- 
road Company,  above  cited,  the  Act  of  1873  is  enu- 
merated as  an  amendment  of  the  Act  of  1854,  which 
as  we  have  seen,  was  specifially  entitled  '*  act  to 
amend  the  general  railroad  act.'*     The  statute  of 
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1880  enumerates  two  kinds  of  corporations  :  first, 
those  created  directly  by  act  of  the  legislature  ; 
secondly,  those  formed  or  incorporated  under  the 
general  railroad  act  or  acts  supplementary  thereto. 
The  relator,  as  we  have  seen,  is  incorporated  under 
the  Act  of  1873,  which  is  a  general  act.  The  act, 
chapter  582  of  the  Laws  of  1880,  imposes  the  con- 
dition of  procuring  consent  of  property-owners,  and 
of  local  authorities,  upon  all  companies  desiring  to 
build  underground  railways,  whether  theretofore  or 
thereafter  formed,  under  special  acts  of  the  legisla- 
ture, or  under  the  general  railroad  act,  or  under 
acts  supplementary  thereto  or  amendatory  thereof. 
Clearly,  the  relator,  incorporated  under  the  Act  of 
1873,  has  come  into  existence  bv  virtue  of  an  act 
supplementary  to  the  general  railroad  act.  Second 
— The  relator  next  argues  that  the  Act  of  1880  can- 
not prescribe  conditions  of  the  exercise  of  iti?  fran- 
chise which  it  is  bound  to  observe,  contending  that 
to  impose  the  condition  of  procuring  assent  of  prop- 
erty-owners and  of  local  authorities  as  a  condition 
of  exercising  a  franchise  previously  granted,  impairs 
the  obligations  of  the  contract,  and  destroys  its 
vested  rights.  It  is  clear  that  this  contention  can- 
not be  sustained.  The  corporate  powers  and  fran- 
chises to  which  the  relator  has  succeeded,  originated 
in  the  Act  of  1868,  chapter  250  ;  and  by  section  3 
of  that  act  the  corporation  was  subject  to  the  pro- 
visions of  the  general  railroad  act.  Section  1  of  the 
general  railroad  act  provides  that  the  corporations 
organized  thereunder  shall  be  subject  to  the  pro- 
visions contained  in  title  3  of  chapter  18,  first  part 
of  the  Revised  Statutes,  and  among  the  provisions 
therein  contained  is  this  :  **  The  charter,  of  every 
corporation  that  shall  hereafter  be  granted  by  the 
legislature  shall  be  subject  to  alteration,  suspension 
or  repeal  in  the  discretion  of  the  legislature  "  (sec. 
8).     Section  48  of  the  general  railroad  act  of  1850, 
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also  provides :  "  The  legislature  may  at  any  time 
amiul  or  dissolve  any  corporation  formed  under 
this  act."  Article  8,  section  1,  of  the  Constitution 
provides  :  **  Corporations  may  be  formed  under 
general  laws ;  but  shall  not  be  created  by  special 
act,  except  for  municipal  purposes,  and  in  cases 
where,  in  the  judgment  of  the  legislature,  the  object 
of  the  corporation  cannot  be  obtained  under  general 
laws.  All  general  laws  and  special  acts  passed  pur- 
suant to  this  section  may  be  altered  from  time,  to 
time  or  repealed."  The  power  reserved  by  these 
statutory  enactments  and  constitutional  provisions 
is  ample  to  authorize  the  legislature  to  impose  the 
additional  condition  upon  the  relator  requiring  it  to 
procure  the  assent  of  the  property-owners  before 
building  its  railway.  The  legislature  of  a  state  is 
authorized  to  alter  the  charter  of  a  corporation  or 
interfere  with  its  management,  and  impose  con- 
ditions upon  the  exercise  of  its  powers  so  far  as  the 
welfare  and  convenience  of  the  public  may  require. 
Morawetz  on  Corporations,  §  1098.  The  legislature 
has  not  undertaken  to  deprive  the  corporation  of  any 
power.  It  has  simply  imposed  a  condition  of  the 
exercise  of  the  power  ;  and  such  condition  is  of  a 
nature  calculated  to  serve  the  public  welfare,  and  is 
a  proper  regulation  in  respect  to  the  exercise  of  a 
franchise  aflfecting  the  public.  Such  conditions  may 
be  imposed.  Mayor  v.  Twenty-third  Street  Rail- 
way Company,  113  N.  Y.  311  ;  People  v.  O'Brien, 
111  Ib.l\  People  V.  Hills,  44  Barh.  340.  Miller  v. 
People  of  the  State  of  New  York,  15  Wall.  U.  S. 
478,  decides  only  that  the  legislature  may  not 
destroy  rights  of  third  parties,  arising  under  con- 
tracts with  a  corporation  by  directing  the  dissolu- 
tion of  the  corporation  and  the  sale  of  its  property. 
The  legislature,  in  the  Act  of  1880,  has  not  under- 
taken to  impair  or  destroy  the  property  of  third 
persons  secured  by  contracts  with  the  corporation. 
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It  has  only  undertaken  to  impose  a  valid  condition 
to  be  observed  by  the  corporation  in  the  exercise  of 
its  corporate  franchise,  as  was  the  case  in  Tomlin- 
son  V.  Jessup,  15  Wall.  454  ;  Sinking  Fund  Cases, 
99  U.  S.  Reports,  700.  (See  cases  cited,  113  A^  Y. 
318.) 

II.  The  return  to  the  alternative  writ  tendered  an 
issue,  by  a  denial  that  it  is  the  intention  of  the  com- 
pany in  good  faith  to  construct,  operate  and  main- 
tain a  railroad  on  the  line  mentioned  in  said  writ. 
The  defendants  also  averred  in  their  return  that  the 
relator  company  does  not  control  sufficient  pecuniary 
means  to  perform  the  work  proposed,  etc.  The  issues 
thus  tendered  are  material  to  the  maintenance  of  any 
right  on  the  part  of  the  relator  to  relief  at  the  hands 
of  the  court.  Matter  of  the  Metropolitan  Transit 
Company,  111  N.  Y.  599.  It  was,  therefore,  the 
duty  of  the  relator  in  the  case  at  bar,  upon  the 
issue  raised  by  the  return,  to  offer  evidence  at  the  trial, 
and  secure  a  finding  that  it  did,  in  good  faith,  intend 
to  build  its  road  and  had  means  therefor.  In  the 
absence  of  such  a  finding,  upon  the  pleadings  before 
the  court,  it  must  be  held  that  the  relator  has  not 
made  out  its  case,  and  in  the  absence  of  such  a  find- 
ing cannot  prevail,  and  is  not  entitled  to  the  man- 
damus. 

III.  The  peremptory  writ  will  not  be  granted 
herein  because  the  relator  fails  to  show  a  clear  legal 
right.  People  v.  Supervisors  of  Chenango,  UN.  Y. 
563  ;  Holden  v.  Putman,  46  lb.  9. 

By  the  Court. — O'Gorman,  J. — At  the  close  of  the 
trial  of  this  case,  the  relator  applied  to  the  trial  judge 
for  judgment  in  its  favor.  This  motion  was  founded 
on  the  alternative  writ  of  mandamus  theretofore 
granted,  on  the  return  and  supplemental  return 
thereto,  and  on  the  findings  of  fact.  The  trial  judge 
denied  the  application  of  the  relator  and  closed  lus 
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opinion  thus  :  **  Upon  the  whole  case,  the  conclusion 
is  inevitable  that  the  right  of  the  relator  to  the  relief 
demanded  is  so  doubtful  that  the  application  for  a  writ 
should  be  denied.  The  defendants  are,  therefore, 
entitled  to  a  final  order  or  judgment  denying  the  ap- 
plication and  dismissing  the  alternative  writ  with 
costs." 

After  a  careful  examination  of  the  findings, 
together  with  the  briefs  of  the  respective  coun- 
sel on  this  appeal,  and  of  the  authorities  cited 
by  them,  I  am  convinced  that  the  conclusion  ar- 
rived at  by  the  learned  trial  judge  is  in  all  respects 
I  correct. 

It  is  the  indisputable  rule  of  law  that  a  peremptory 
writ  of  mandamus  should  never  be  granted  unless  in 
a  case  where  its  purpose  is  tp  give  effect  to  a  clear 
legal  right.  People  ex  rel.  Mygatt  v.  Supervisors 
etc.,  11  N.  Y.  563;  People  ex  rel.  Perkins  v.  Hawkins, 
46  lb.  9  ;  People  ex  rel.  Martin  v.  Brown,  55  26.  191. 

In  the  case  at  bar  the  right  which  the  relator  seeks 
to  enforce  is  not  only  not  free  from  doubt,  but  the 
weight  of  reason  and  authority  is  against  it.  The 
project  which  the  relator  in  this  case  seeks  to  pro- 
mote by  the  aid  of  a  writ  of  mandamus  is  one  which 
threatens  the  city  of  New  York  with  serious  disturb- 
ance and  widespread  inconvenience,  with  results 
of  doubtful  advantage.  The  occasion  demands  on 
the  part  of  the  court,  great  circumspection  and  cau- 
tion, and  thus  the  dictates  of  a  wise  forbearance 
unite  with  the  principles  of  law  in  opposition  to  the 
relator's  demand. 

No  reason  is  apparent  why  the  rights  of  the  rela- 
tor should  not  be  ascertained  and  asserted  by  regu- 
lar action  at  law,  and  no  urgent  necessity  is  shown  for 
a  resort  to  the  sudden  and  peremptory  interposition 
by  mandamus.  The  order  and  adjudication  of  the 
trial  judge  are,  in  all  things,  affirmed  for  the  reasons 
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set  forth  in  his  written  opinion,  the  relator  to  pay 
the  respondent's  costs  of  this  appeal. 

Sedgwick,  Ch.  J.,  concnrred. 

NoTB. — ^The  special  term  opinion,  above  referred  to,  is  as  follows  :— 

"Motion  for  final  Judgment  in  proceedings  for  a  mandamus. 

«  Fbbbdmak,  J. : — Upon  the  alternative  writ  of  mandamus  hereto- 
fore granted,  the  return  and  supplemental  return  thereto,  and  the  find- 
ings of  the  Jury  upon  the  issues,  a  motion  is  now  made  for  final  judg- 
ment.   Each  party  claims  to  be  entitled  to  such  Judgment. 

**  By  stipulation  it  was  agreed  between  the  parties,  that  the  present 
commissioner  of  public  works  and  his  successors  are,  from  time  to  time, 
to  be  substituted  as  defendants,  so  that  the  Judgment  of  the  court  may 
have  full  effect. 

**  The  findings  of  the  Jury  are  as  follows,  viz. : 

*'  1.  That  the  legislature  of  the  state  of  New  York,  in  1868,  passed 
an  act  known  as  chapter  230  of  the  Laws  of  that  year. 

«2.  That  the  legislature  of  the  state  of  New  York,  in  1869,  passed 
an  act  known  as  chapter  824  of  the  Laws  of  that  year. 

**  3.  That  on  the  11th  day  of  January,  1876,  a  Judgment  was  entered 
in  the  Superior  Court  of  the  city  of  New  York,  in  a  certain  action  in  said 
court  for  the  foreclosure  of  a  mortgage  on  the  premises,  property  and 
rights  of  property  hereinafter  described,  in  which  action  Origen  Yan- 
denburgh  was  plaintiff,  and  The  New  York  City  Central  Underground 
Bailroad  Company,  John  C.  Brown,  Jesse  Seligman,  Henry  H.  Alex- 
ander, and  the  Mayor,  Aldermen  and  Commonalty  of  the  city  of  New 
York  were  the  defendants,  and  duly  appeared  therein. 

"  4.  That  it  was  adjudged  in  said  Judgment,  as  against  the  defendants, 
except  the  city  of  New  York,  that  the  said  company  owned  certain 
property  and  rights  of  property  therein  described,  namely  the  right  of 
seizure,  occupation  and  possession,  for  the  purpose  of  constructing  and 
maintaining  an  underground  double  track  railway,  of  certain  lands, 
premises  and  grounds,  in  the  city  of  New  York,  in,  on  and  under  which 
the  main  line  of  the  said  railway  is  located,  and  which  line  extends 
from  the  City  Hall  park  to  and  beyond  Forty-fifth  street  by  route 
described  as  follows,  namely  : 

**  5.  Commencing  in  the  City  Hall  park,  on  the  easterly  line  of  Broiid- 
way ;  thence  easterly  passing  in  front  and  in  rear  of  the  old  City  Hall  to 
Centre  street;  thence  under  and  across  Centre  street  to  City  Hall 
place ;  thence  through  City  Hall  place  to  Pearl  street  ;  thence  across 
Pearl  street  northeasterly  in  a  curved  line  to  or  near  Mulberry  street 
at  a  point  between  Bayard  and  Park  streets;  thence  northerly  under 
Mulberry  street  to  Bleecker  street,  and  continuing  northerly  to  and 
under  Lafayette  place  to  Astor  place ;  thence  northerly  and  easterly 
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under  Astor  place,  Eighth  street,  and  across  the  southeast  comer  of 
the  block  between  Eighth  and  Ninth  streets  easterly  of  St.  Ann's 
Church,  to  and  under  Fourth  avenue ;  thence  northerly  under  Fourth 
avenue  and  Fourteenth  street  and  Fourth  avenue  to  and  under  Union 
Square ;  thence  northerly  in,  under  and  through  Union  Square  to  and 
under  Seventeenth  street ;  thence  northerly  bearing  easterly  in  a 
straight  line  to  and  under  and  across  Twenty-third  street,  to  and  in, 
under  and  through  ICadison  Square  and  continuing  northerly  in, 
under,  on,  over  and  upon  Madison  avenue  to  and  along  the  Harlem 
river. 

<*  6.  That  it  was  adjudged  in  and  by  said  judgment,  against  all,  of  the 
defendants,  except  the  city  of  New  York,  that  such  right  of  occupancy, 
seizure  and  possession  continue  from  the  date  of  the  said  judgment  to 
the  17th  day  of  April,  1968. 

'*  7.  That  it  was  adjudged  by  and  in  said  judgment  as  against  all  of  the 
defendants,  except  the  city  of  New  York,  that  the  said  last-named 
company  had  the  right  to  enter  into  and  upon  the  soil  of  said  public 
grounds,  palrks  and  places  for  the  purposes  aforesaid  freely  and  with- 
out molestation ;  to  make  such  excavations  in  said  streets,  avenues, 
squares  and  grounds,  as  might  be  necessary  from  time  to  time ;  to  con- 
struct and  maintain  the  proper  stations,  platforms  and  buildings  on 
such  lands,  premises  and  grounds,  at  such  points  along  the  route  as 
might  be  most  convenient  for  the  ingress  and  egress  of  passengers 
and  freight,  and  necessary  for  the  operation  of  the  company's  rail- 
way. 

"  8.  That  it  was  adjudged  in  and  by  said  judgment  that  said  mort- 
gaged premises,  franchises  and  property  be  sold  at  public  auction  accord- 
ing to  law  and  the  practice  of  the  court,  by  or  under  the  direction  of  a 
referee  appointed  in  said  action  for  that  purpose,  and  with  the  several 
specific  uses,  rights  and  powers  thereto  belonging ;  and  that  the  pur- 
chaser or  purchasers  on  such  sale  be  put  into  possession  of  the  said 
premises,  franchises  and  property,  with  the  rights  belonging  thereto, 
on  production  of  the  referee's  deed  for  the  same. 

"9.  That  the  referee,  mentioned  in  the  said  judgment,  on  the  8th  day 
of  February,  1876,  duly  sold  at  public  auction  the  premises,  franchises, 
property  and  rights  of  property  in  the  said  judgment  mentioned  to 
OrigenVandenburgh  and  Her\*ey  Sheldon,  and  on  the  7th  day  of  March, 
1876,  conveyed  the  same  to  the  said  purchasers  by  deed  dated  on  that 
day  and  recorded  in  the  office  of  the  register  of  the  city  and  county  of 
New  York  in  Liber  1850  of  Ck>nveyance8,  at  p.  459,  on  the  18th  day 
of  March,  1876. 

**  10.  That  on  the  19th  day  of  July,  1880,  pursuant  to  chapter  469  of  the 
Laws  of  1878,  as  amended  by  chapter  113  of  the  Laws  of  1880,  the  said 
Origen  Yandenburgh  and  Hervey  Sheldon  duly  associated  with  them 
other  persons  purauant  to  said  act,  duly  organized  a  corporation  under 
the  name  of  the  New  York  Underground  Bailway  Company,  and  filed 
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with  the  Becretary  of  state  of  the  Btate  of  New  York  and  the  countj^ 
cierk  of  the  county  of  New  Tork,  pureuant  to  such  statutes,  artiolcB  of 
association  of  the  said  last-mentioned  company. 

"11.  That  said  last- mentioned  corporation  duly  suoceeded  to  and  be- 
came possessed  of  all  the  titles,  rights,  powers,  franchises,  privileges, 
immunities,  easements,  liberties,  property  and  rights  of  property,  which 
had  theretofore  belonged  to  the  said  The  New  York  City  Central  Under- 
ground Bailway  Company. 

"  12.  That  on  the  6th  day  of  September,  1880,  by  deed  dated  on 
that  day  and  duly  recorded  in  the  office  of  the  register  of  the  city  and 
county  of  New  York  on  the  18th  day  of  September,  1880,  in  Liber  1554  of 
Conveyances,  at  page  466,  the  said  Origc'n  Vandenbuigh  and  Hervey 
Sheldon  duly  conveyed  to  The  New  York  Underground  Bailway  Com- 
pany the  premises,  franchises,  property  and  rights  of  property  so  as 
aforesaid  conveyed  to  them  by  the  referee. 

**13.  That  on  the  4th  day  of  February,  1887,  the  said  the  New  York 
Underground  Railway  Company  made  application  to  John  Newton,  the 
then  commissioner  of  public  works  of  the  city  of  New  York,  for  a  per- 
mit from  the  department  of  public  works  to  open  one  or  more  streets  of 
the  city  of  New  York  on  a  part  of  the  route  aforesaid,  which  applica- 
tion was,  on  the  4th  day  of  March,  1887,  modified  by  a  further  written 
communication  to  said  Newton,  on  the  part  of  the  said  company,  Um« 
iting  the  portion  of  the  route  so  proposed  to  be  opened  to  Lafayette 
place  in  said  city. 

**  14.  That  on  the  6th  day  of  July,  1887,  the  said  John  Newton,  com* 
missioner  of  public  works,  refused  to  issue  such  permit. 

**  15.  That  on  the  8th  day  of  February,  1888,  the  said  New  York  Under- 
ground Bailway  Company  made  a  further  written  application  to  the  said 
commissioner  of  public  works,  for  a  permit  to  open  the  streets  on  the 
line  of  the  company's  aforesaid  railway,  between  the  City  Hall  and 
Forty-fifth  street,  in  the  said  city,  which  application  was  denied  on  or 
about  the  20th  day  of  February,  1888,  by  D.  Lowber  Smith,  the  then 
deputy  commissioner  of  public  works. 

**  16.  That  the  said  The  New  York  City  Central  Underground  Bailway  ' 
Company  and  the  said  The  New  York  Underground  Bailway  Company 
have  not,  nor  has  either  of  them,  obtained  the  consent  of  the  owners  of 
one-half  in  value  of  the  property  bounded  on  the  line  of  the  proposed 
route  of  said  railroad. 

'*  17.  That  they  have  not,  nor  has  either  of  them,  obtained  the  con- 
sent of  the  board  of  aldermen  of  the  city  of  New  York. 

**  18.  That  they  have  not  obtained  the  consent  of  the  owners,  of 
property  bounded  on  the  line  of  the  said  proposed  route. 

.**  19.  That  the  general  term  of  the  district  in  which  the  city  of  New 
York  is  situated  has  not  appointed  three  commissioners,  as  required 
by  chapter  582  of  the  Laws  of  1880. 

**  20.  That  by  the  route  and  plans  adopted  by  each  of  the  railroads  re- 
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ferred  to,  or  mentioned  in  the  foregoing  findings,  it  beoame  necessary 
or  proper  for  ttie  corporations  to  build  a  portion,  or  some  portion,  of 
their  road  underground. 

"  Originally  the  relator  company  demanded  of  the  commissioner  of 
public  works  a  permit  to  open  the  streets  along  its  route,  and  included 
therein  Broadway,  between  Seventeenth  and  Twentieth  streets,  and  to 
this  demand  it  adhered  in  its  application  for  an  alternative  writ.  Such 
writ,  when  issued,  corresponded  with  the  demand.  Upon  the  trial  of 
the  issues  it  was  held  by  the  trial  judge,  that  no  right  to  enter  upon 
Broadway  was  granted  to  the  company,  and  he  therefore  directed  a 
finding,  defining  the  route  in  terms  which  exclude  Broadway.  The 
variance,  it  is  now  claimed,  is  fatal  to  the  application  of  the  relator, 
for  the  reason  that  it  is  a  well  established  principle  of  law,  that  a  per- 
emptory mandamus  cannot  be  issued  otherwise  than  in  exact  accord- 
ance with  the  alternative  writ  and  the  demand  made  upon  the  officer, 
whose  action  is  to  be  coerced. 

<*  In  the  next  place  it  is  contended  that  the  franchise  granted  by  the 
Acts  of  1868  and  1869  has  been  forfeited  by  non-user  and  lapse  of  time. 

<*  I  do  not  stop  to  consider  either  of  the  two  objections  referred  to. 
The  first  is  of  too  technical  a  character,  in  view  of  the  other  important 
questions  involved  and  which  would  have  to  be  met  on  a  new  applica- 
tion, and  the  second  is  now  in  course  of  direct  litigation,  in  the  action 
brought  by  the  attorney-general. 

**  A  third  and  more  important  objection,  is  that  the  relator  company 
has  not  obtained  the  consent  of  a  majority  of  the  owners  of  the  property 
abutting  OB  the  streets,  nor  the  consent  of  the  local  authorities. 

**  By  chapter  582  of  the  Laws  of  1880,  section  1,  it  is  provided  that, 
'  whenever,  according  to  the  route  and  plans  adopted  by  any  railroad 
company  heretofore  or  hereafter  formed  under  any  special  act  of  the 
legrislature  of  this  state,  or  under  chapter  140  of  the  Laws  of  1860,  en- 
titled <  an  Act  to  authorize  the  formation  of  railroad  corporations  and  to 
regulate  the  same,*'  and  all  acts  supplementary  thereto  or  amendatory 
thereof,  for  the  building  of  its  railroad,  it  shall  be  necessary  or  proper 
to  build  said  road,  or  any  part  of  the  same  underground,  or  to  tunnel 
or  bridge  any  river  or  waters,  it  shall  be  lawful  for  said  company  to 
enter  upon,  Ac.,  ♦  ♦  •  ;  provided  that  whenever  such  road,  or  any 
part  of  the  same,  is  intended  to  be  built  within  the  limits  of  any  city 
*  *  *  in  this  state,  and  to  run  by  means  of  a  tunnel  underneath 
any  of  the  streets,  roads  or  public  places  thereof,  the  said  company, 
before  building  the  same  underneath  any  of  the  said  streets,  roads 
or  public  places,  shall  obtain  the  consent  of  the  owners  of  one-half  in 
value  of  the  property  bounded  on  the  line,  and  the  consent  of  *  *  * 
the  proper  authorities  having  control  of  said  streets,  roads  or  public 
places ;  or  in  case  such  consent  of  the  owners  of  property  bounded  on 
the  line  cannot  be  obtained,  the  general  term  of  the  Supreme  Court, 
in  the  district  in  which  said  city    *    *    *    is  situated,  may,  upon 
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application,  appoint  three  commisBioners,  who  shall  determine,  after 
a  hearing  of  all  the  parties  Interested,  whether  said  railroad  ought  to 
be  allowed  to  be  built  underneath  such  street,  roads  and  public  places, 
or  ahy  of  them,  and  in  what  manner  the  same  may  be  so  built  with 
the  least  damage  to  the  surface,  and  to.  the  use  of  the  surface  by  the 
public,  and  the  determination  of  said  commissioners,  confirmed  by  the 
court,  may  be  taken  in  lieu  of  the  said  consent  of  the  said  authorities 
and  property  owners.'  This  Act  of  1880,  has  been  held  by  the  Ck>urt  of 
Appeals  to  be  unconstitutional  in  so  far  as  it  provides  that  an  order  of 
the  general  term  may  be  talcen  in  lieu  of  the  consents  of  the  local 
authorities  and  of  the  owners  of  one-half  in  value  of  the  property 
bounded  on  the  line.  MaUer  of  New  York  District  Ballway,  107  N.  Y. 
54.  But  in  so  far  as  the  act  provides  that  a  tunnel  or  underground 
railway  shall  not  be  built  without  the  consent  of  such  property  owners 
and  local  authorities,  it  remains  unaffected  by  that  decision,  and  the 
conditions  prescribed  by  it  are  obligatory  upon  all  railroad  companies 
covered  by  its  provisions.  The  relator  seeks  to  avoid  the  application 
of  this  statute  to  its  railway  by  two  arguments,  namely :  (1.)  That 
the  relator  company  has  not  been  formed  under  any  special  act  of  the 
legislature,  or  under  the  general  railroad  act,  or  any  act  supplementary 
thereto  or  amendatory  thereof,  and  therefore  Is  exempt  from  the  pro- 
visions of  the  Act  of  1880;  and  (2.)  That  the  Act  of  1880,  even  If  other- 
wise applicable,  is  unconstitutional  and  void  as  against  the  relator, 
because  by  Imposing  the  condition  of  procuring  the  assent  of  the  prop- 
erty owners  and  of  the  local  authorities  as  a  condition  of  exercising 
a  franchise  previously  granted,  it  impairs  the  obligation  of  the  con- 
tract embraced  In  the  franchise  previously  granted  and  destroys 
vested  rights. 

* '  It  is  conceded  that  the  relator  company  was  formed  under  the  provis- 
ions of  chapter  469  of  the  Laws  of  1873,  which  authorize  the  purchaser 
or  purchasers  of  franchises  and  property  of  corporations  sold  by  fore- 
closure of  mortgage,  to  associate  other  persons  with  them  and  to  form 
a  corporation  to  which  the  franchises,  powers  and  privileges  sold  under 
the  mortgage  may  be  conveyed.  In  the  case  at  bar  Vandenburgh  and 
Sheldon,  the  purchasers  at  the  foreclosure  sale  of  the  property,  fran- 
chises, powers  and  privileges  of  the  New  York  City  Central  Under- 
ground Railway  Company,  associated  other  persons  with  them,  and 
pursuant  to  the  Act  of  1873,  created  the  relator  company  and  conveyed 
to  it  all  the  property,  franchises,  powers  and  privileges  of  the  former 
company  so  purchased  by  them. 

"  The  answer  to  the  first  argument  of  the  relator  is,  however,  that  the 
Act  of  1873  is  an  act  supplementary  to  the  general  railroad  act  of  1860, 
although  its  title  makes  no  reference  to  the  last  named  act.  The  pro- 
visions of  the  Act  of  1873  originated  in  chapter  282  of  the  Laws  of  1854, 
which  is  entitled  •  An  Act  to  amend  the  act'entitled  •  An  Act  to  author- 
lae  the  formation  of  railroad  corporations,  and  to  regulate  the  same,' 
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passed  April  2, 1850.  In  this  Act  of  1854,  provisions  were  first  enacted 
that  the  purchasers  of  railroad  franchises  under  foreclosure  Judgments 
might  associate  with  themselves  other  persons,  and  thereupon  become 
a  corporation  possessing  the  powers,  privileges  and  franchises  con- 
veyed by  and  under  the  decree  of  foreclosure.  Prior  to  the  enactment 
of  that  act,  the  difficulty  had  arisen  that  individual  purchasers  of  rail- 
road franchises,  possessing  in  themselves  no  corporate  powers,  and 
failing  to  acquire  by  the  decree  and  sale  of  foreclosure  the  right  to  be 
a  corporation,  and  to  succeed  to  the  corporate  life  of  the  former  cor- 
poration, found  themselves  in  the  awkward  predicament  of  owning  a 
property  which  they  could  not  use  and  might  not  be  able  to  sell.  It 
was  to  cure  the  difficulty,  as  was  said  by  Judge  Finch  in  The  People 
V,  The  Brooklyn,  Flatbush  A  Coney  Island  Hallway  Co.,  89  N,  Y.  H, 
that  the  Act  of  1854,  and  its  subsequent  amendments,  were  enacted. 
Now  it  may  be  said  that  the  Act  of  1854  was  confined  in  its  operation 
to  railroad  corporations,  and  that  the  Act  of  1873  is  a  general  act  ap- 
plicable to  all  corporations.  The  fact,  nevertheless,  is  that  the  Act  of 
1873  is,  as  to  railroad  corporations,  supplementary  to  the  railroad  acts. 
Whether  an  act  is  amendatory  or  supplementary  to  the  general  railroad 
act,  is  to  be  determined  by  its  provisions  and  not  by  its  title.  Even  if 
It  be  conceded,  therefore,  that  the  Act  of  1873  is  not  amendatory  in  the 
strict  legal  acceptation  of  that  term,  it  is  sufficient  that  it  is  supple- 
mentary to  the  general  railroad  act,  and  that  the  relator  company  was 
organized  under  it,  although  its  right  to  construct  the  railroad  in 
question  may  have  been  derived  from  other  sources.  There  is  nothing 
In  chapter  10  of  Laws  of  1860  which,  in  my  Judgment,  militates  against 
the  views  so  far  expressed.  But  there  are  additional  reasons  in  sup- 
port of  what  has  already  been  said.  '  The  New  York  City  Central 
Underground  Ballway  Company,  organized  under  chapter  230  of  the 
Laws  of  1868,  was,  by  the  third  section  of  said  Act,  expressly  subjected 
to  all  the  provisions  of  the  Act,  entitled  *  An  Act  to  authorize  the 
formation  of  railroad  corporations  and  to  regulate  the  same,"  passed 
April  2d,  1850,  and  the  several  Acts  amendatory  thereof  and  additional 
thereto,  Ac.'  The  amendatory  Act  passed  as  chapter  824  of  the  Laws 
of  1869,  made  no  change  in  this  respect.  This  being  so,  and  the  rule 
being  well  settled,  tHat  under  the  foreclosure  of  a  mortgage  the  pur- 
chaser can  secure  no  greater  rights  than  would  accrue  to  him  under 
and  by  virtue  of  a  deed  conveying  all  the  right,  title  and  interest  of 
both  the  mortgagor  and  the  mortgi^ee,  and  that  a  decree  of  foreclosure 
does  not  affect  rights  prior  and  paramount  to  those  of  the  mortgagor 
and  mortgagee,  it  is  difficult  to  see  how,  in  the  absence  of  proof  of 
a  further  and  additional  grant,  the  relator  company  can  claim  any 
greater  rights  than  the  New  York  City  Central  Underground  Ballway 
Oompany  possessed.  If  there  was  such  a  further  and  additional  grant, 
clear  and  convincing  proof  of  it  should  be  given.  But  no  such  proof 
was  given. 
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"  The  answer  to  the  second  argument  of  the  relator  is  as  follows,  viz : 
The  corporate  franchises,  powers  and  privileges  to  which  the  relator 
has  succeeded,  originated  in  the  Act  of  1868,  chapter  290,  and  by  section 
3  of  that  Act  the  corporation  was  subject  to  the  provisions  of  the 
general  railroad  act.  Section  1  of  the  general  railroad  act  provides 
that  the  corporations  organized  thereunder  siiall  be  subject  to  the  pro- 
visions contained  in  title  3  of  chapter  18  of  the  first  part  of  the  revised 
statutes,  and  among  the  provisions  therein  contained  is  this :  '  The 
charter  of  every  corporation  that  shall  hereafter  be  granted  by  the 
legislature,  shall  be  subject  to  alteration,  suspension  or  repeal  in  the 
discretion  of  the  legislature.*  (§  8).  Section  48  of  the  general  railroad 
act  of  1850,  also  provides :  *  The  legislature  may  at  any  time  annul  or 
dissolve  any  corporation  formed  under  this  Act.*  And  Section  1  of 
Article  8  of  the  Ck)nstitution  provides :  '  Corporations  may  be  formed 
under  general  laws ;  but  shall  not  be  created  by  special  act,  except  for 
municipal  purposes,  and  in  cases  where,  in  the  judgment  of  the  legis- 
lature, the  object  of  the  corporation  cannot  be  obtained  under  general 
laws.  All  general  laws  and  special  acts  passed  pursuant  to  this  section 
may  be  altered  from  time  to  time  or  repealed.'  The  power  reserved  by 
these  statutory  enactments  and  the  constitutional  provision  referred  to, 
is  ample  to  authorize  the  legislature  to  impose  the  additional  condition 
upon  the  relator  that,  before  building  its  railroad,  it  should  procure  the 
consent  either  of  the  local  authorities  or  of  the  property  owners,  or 
both.  A  different  case  would  be  presented  if  the  road  had  been  built 
upon  the  faith  of  the  original  franchise,  and  the  condition  were  sought 
to  be  imposed  subsequently.  But  as  long  as  work  has  not  been  com- 
menced, the  legislature  does  not  undertake  to  deprive  the  corporation 
of  any  power.  It  simply  imposes  a  condition  for  the  exercise  of  the 
power,  and  such  condition  is  of  a  nature  calculated  to  serve  the  public 
welfare,  and  is  a  proper  regulation  in  respect  to  tlie  exercise  of  a  fran- 
chise affecting  the  public.  Thus  in  the  case  of  The  People,  ex  ret.  The 
New  York  Electric  Lines  Company  v.  BoUin  M.  Squire  as  Copimis- 
sioner,  Ac.,  107  N.  F.  593,  it  appeared  that  the  relator  company  had 
acquired  the  franchise  of  laying  electrical  conductors  in  the  streets  of 
the  city  of  New  York  under  resolutions  of  the  common  council  and 
Acts  of  the  legislature,  and  that  subsequently  chapter  499,  of  the  Laws 
of  1885,  was  passed,  by  which  it  was  provided  that  such  electrical  con- 
ductors should  not  be  laid  except  with  the  consent  of  a  certain  board 
of  electrical  control  created  by  statute.  It  was  held  that  the  Act  of 
1885,  so  far  as  it  affects  corporations  organized  before  its  passage,  is 
not  obnoxious  to  the  constitutional  prohibition  against  laws  impairing 
the  obligations  of  contracts ;  that  it  does  not  annul,  destroy,  or  mater- 
ially imi5air  or  restrict,  any  franchises  or  contract  rights  previously 
secured,  but  seeks  to  regulate  and  control  their  exercise,  so  that  they 
shall  cease  to  constitute  a  public  nuisance ;  that  regulations  of  such  a 
character  are  strictly  police  regulations,  and  that  the  right  to  exercise 
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this  police  power  is  a  governmental  function  which  cannot  be  alienated, 
surrendered  or  abridged  by  the  legislature,  by  any  grant,  contract  or 
delegation  whatsoever.  In  the  case  of  The  Mayor,  etc., «.  The  Twenty- 
third  Street  Bailway  Co.,  113  N,  Y.  811,  the  legislature  had  required  a 
street  railroad  corporation  to  pay  into  the  treasury  of  the  city  of  New 
York  one  per  cent  of  its  gross  receipts,  instead  of  paying  a  license  fee 
upon  each  car  as  had  heretofore  been  prescribed.  The  company  re- 
sisted the  payment  of  the  percentage.  It  was  h^ld  that  while,  under 
the  power  reserved,  the  legislature  cannot  deprive  a  corporation  of  its 
property  or  annul  its  contracts  with  third  persons,  it  may  take  away 
its  franchises  to  be  a  corporation  or  prescribe  the  conditions  and  terms 
upon  which  it  may  live  and  exercise  such  franchise,  and  that  con- 
sequently the  Act  imposing  the  duty  to  pay  a  percentage  was  a  valid 
and  constitutional  exercise  of  legislative  power.  So,  a  law  changing 
the  charter  of  a  railroad  company  eo  that  the  city  of  Bochester,  which 
as  a  stockholder  had  theretofore  been  entitled  to  name  four  directors 
out  of  thirteen,  became  entitled  to  appoint  seven,  which  gave  the  con- 
trol of  the  company  to  said  city,  was  adjudged  by  the  Supreme  Gourt 
of  the  United  States  to  be  constitutional  and  valid.  Miller  «.  The 
State,  15  Wall.  478.  The  cases  already  referred  to  are  deemed  suffl- 
cisnt  to  illustrate  the  proposition  that  the  Act  of  1880  is  not  uncon- 
stitutional and  void  for  any  of  the  reasons  advanced  by  the  relator. 
It  is  only  the  rights  of  third  parties  vested  in  contracts  with  a  corpora- 
tion, that  the  legislature  cannot  destroy  by  directing  the  dissolution 
of  the  corporation  and  the  sale  of  its  property.  The  People,  etc.,  v. 
O^Brien,  111  N,  K  1.  The  further  claim  of  the  relator  that  the  condi- 
tion imposed  by  the  Act  of  1880,  requiring  the  consent  of  the  owners 
of  one-half  in  value  of  the  property  bounded  on  the  line,  is  itself  un- 
constitutional, because  section  18  of  article  III  of  the  Constitution 
requires  the  consent  of  the  owners  of  one-half  in  value  of  the  property 
bounded  on  that  portion  of  a  street  or  highway  upon  which  it  is  pro- 
posed to  construct  or  operate  a  railroad,  which  has  been  construed  in 
Hilton  V.  The  34th  Street  B.  B.  Co.,  1  How.  Pr,  N,  S.  453,  to  mean  the 
owners  of  one-half  of  each  street,  is  also  untenable,  because  that  con- 
stitutional provision  did  not  go  Into  effect  until  January  1, 1875,  and  is 
applicable  only  to  franchises  to  be  thereafter  granted,  and  because  the 
rights  and  liabilities  of  the  relator  derive  their  origin  from  a  date  prior 
to  that  time.  Boe  Matter  0/ Gilbert  £1.  By.,  70  N.  Y.  361;  People  v. 
Brooklyn,  F.  A  C.  I.  B.  B.  Co.,  89  lb,  75. 

"  The  third  objection,  which  has  been  sufficiently  discussed,  should, 
therefore,  b^  sustained.  But  even  if  there  were  error  in  this,  there  is 
a  fourth  objection  which  is  fatal  to  relator's  case  as  it  stands  at  pres- 
ent. It  is  that  the  relator  has  shown  neither  a  clear  legal  right,  nor 
the  necessity  for  the  Issuance  of  thg  writ  at  the  present  time. 

*'  Aside  from  the  question  of  forfeiture  by  non-user  and  lapse  of  time, 
on  account  of  which  an  action  has  been  brought  by  the  attorney-general 
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for  the  dissolution  of  the  relator  company,  which  action  is  stiU  pend* 
Ing,  and  from  the  question  of  variance,  which  questions  I  do  not  stop 
to  determine,  but  which  nevertheless  involve  a  doubt,  the  relator's 
case  is  left  uncertain  by  reason  of  its  failure  to  adduce  any  proof  that 
it  is  its  intention  in  good  faith  to  construct,  maintain  and  operate  the 
road  on  the  line  proposed,  and  that  it  has  or  controls  sufficient  pecun- 
iary means  to  perform  the  work.  The  defendants  raised  and  persisted 
in  the  objection  from  the  very  start.  In  the  Matter  of  the  Metropolitan 
Transit  Co.,  Ill  N.  Y,  688,  it  was  held  by  the  Court  of  Appeals  that 
the  application  of  the  company  for  the  appointment  of  commissioners 
of  appraisal  to  fix  the  compensation  to  be  paid  by  the  company  to  the 
city  of  New  Yorlc  for  the  use  of  certain  streets,  was  not  sufficient  evi- 
dence of  an  intent  on  the  part  of  the  company  to  build  the  road  in  good 
faith,  and  that  good  faith  on  the  part  of  the  company  in  that  respect 
is  made  essential  by  the  Act  of  1850  (chap.  140,  §  14).  This  being  so, 
upon  an  application  for  a  mandamus  to  coerce  like  in  the  present  case, 
the  action  of  an  official  who  denies  the  good  faith  and  pecuniary 
ability  of  the  applicant,  it  is  in  the  very  nature  of  things  part  of  the 
case  of  the  applicant  to  show  good  faith.  Such  an  application 
differs  materially  from  an  application  for  the  appointment  of 
commissioners  to  determine  whether  a  road  shall  be  built  at*  all, 
.  and  if  so,  to  prescribe  and  define  the  character,  location  and  route 
of  the  road.  For  if  the  mandamus  in  the  present  ease  were 
issued  and  enforced,  as  it  must  be  presumed  it  would  be,  the  streets 
might  be  excavated,  and  the  work  then  stopped  for  want  of  power  to 
proceed  farther,  and  thus  a  great  public  nuisance  might  be  created. 
The  proposed  road  was  laid  out  largely  as  an  underground  road  through 
private  land.  All  the  authorities  agree  that  such  land  has  an  Indefi- 
nite extent,  downwards  as  well  as  upwards,  so  as  to  Include  everything 
terrestrial  under  and  over  it.  The  legal  maxim  is  '  Cfuj%t8  eat  sofcim, 
^U8  eat  usque  ad  ooelum.'  The  owners  of  this  land  are  entitled  to  com- 
pensation. This  has  been  conceded  on  the  argument.  Why  then 
should  not  the  relator  company  be  compelled  to  okow  that,  if  It  were 
permitted  to  tear  up  the  streets,  no  delay  would  be  incurred  by  the 
resistance  of  such  owners  ?  All  things  considered,  it  is  quite  reason- 
able to  require  in  this  case  that  the  relator  should  show  good  faith  and 
sufficient  ability  to  proceed  with  the  work  with  due  diligence  from  the 
time  of  the  granting  of  the  permit  for  the  excavation  of  the  streets. 

'*  Another  element  of  uncertainty  arises  from  the  failure  of  the  relator 
to  define  the  route  with  sufficient  precision.  It  should  have  defined 
the  route  with  such  precision,  that  the  commissioner  of  public  works 
in  his  permit  might  have  defined  the  portions  of  the  streets  to  be 
opened. 

**  The  Act  of  1869  defines  a  roui^,  touching  Mulberry  street,  between 
Bayard  and  Park  streets,  continuing  either  east  or  west  of  Mulberry 
street,  or  through  Mulberry  street;  passing  from  Seventeentli  street 
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to  Twenty-third  street,  either  through  the  blocks  between  Broadway 
and  Fourth  avenue,  or  through  to  Madison  avneue,  if  it  be  extended 
Boutberiy;  and  continuing  under  Madison  avenue,  or  east  of  the 
avenue,  in  whole  or  in  part,  to  Eighty-sixth  street,  etc.,  etc. 
The  description  of  the  route  thus  given  is  sufficient  for  the  purpose  of 
incorporating  a  railroad  company  which,  like  the  relator  or  its  predeces- 
sor, the  New  York  City  Central  Underground  Bailway,  is  authorized 
by  section  22  of  the  general  railroad  act,  to  define  its  route  within  the 
general  limits  indicated  by  the  statute. 

**  But  preliminary  to  the  commencement  of  actual  work,  and  espe- 
cially preliminary  to  an  application  for  legal  assistance  in  the  excava- 
tion of  the  streets,  the  relator  Is  bound  to  file  a  map,  by  which  its 
route  is  specifically  defined,  and  by  which  it  is  determined  and 
fixed,  whether  its  line  is  to  be  within  the  streets  named,  or  east 
or  west  thereof,  and  at  what  points  Its  route  is  to  intersect  the 
streets.  The  findings  of  the  jury  contain  no  such  definition  or 
specific  determination.  Nor  does  any  such  definition  or  specific  deter- 
mination appear  anywhere  else  in  the  case.  In  the  absence,  therefore, 
of  all  proof  upon  these  points,  no  court  will  grant  a  mandamus,  compel- 
ling the  commissioner  of  public  works  to  issue  a  permit  for  the  exca- 
vation of  the  streets  In  general  terms.  The  duty  of  keeping  the  streets 
of  the  city  of  New  York  in  order  is  in  a  large  measure  cast  by  law 
upon  the  commissioner,  and  this  Involves  the  duty  of  being  vigilant, 
to  prevent  all  unnecessary  encroachments  upon,  and  obstructions  of, 
the  streets.  When,  therefore,  the  commissioner  Is  applied  to  for  a 
permit  for  the  excavation  of  any  part  of  a  street,  it  is  both  his  right 
and  his  duty  to  insist  upon  exact  information  as  to  the  precise  point 
at  which  the  excavation  is  proposed  to  be  made. 

*«  The  considerations  stated  clearly  demonstrate  that  the  relator  has 
-shown  neither  a  clear  legal  right  to,  nor  the  necessity  for,  the  Issuance 
of  the  writ  at  the  present  time.  Th^  writ  lies  to  give  effect  only  to  a 
clear  legal  right.  The  People,  etc.,  v.  The  Supervisors  of  Chenango 
County,  11  N,  Y,  563,  and  The  People,  etc.,  v.  Hawkins,  Supervisor, 
etc.,  46  Ih.  9. 
*^  There  are  other  questions  in  the  case,  but,  in  view  of  what  has  already 
been  said,  It  is  not  necessary  to  examine  them. 

"  Upon  the  whole  case  the  conclusion  is  Inevitable,  that  the  right  of  the 
relator  to  the  relief  demanded  Is  so  doubtful  that  the  application  for  a 
writ  should  be  denied.  The  defendants  are,  therefore,  entitled  to  a 
final  order  or  judgment,  denying  the  application  and  dismissing  the 
alternative  writ  with  costs." 
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EDWIN  B.  MEEKS,  as  Surviving  Executob,  eto.. 
Respondent  v.  THE  METROPOLITAN  ELE- 
VATED RAILWAY  COMPANY,  et  al..  Appel- 

LANTS. 

Trueta  under  a  wiU,  ea^preaa  cmd  implied— Power  in  trustees  to  hold  and  seU 
and  distrtbule  ike  rents  and  profits  and  the  proceeds  qf  a  sale. 

Joseph  W.  Meeks,  the  testator,  died  seized  of  certain  property,  leaving 
a  last  will  and  testament  whereby  the  said  property  was  devised  to 
the  plaintiff  and  another  person,  in  trust,  as  executors  and  trustees. 
(1.)  The  executors  and  trustees  are  directed,  until  the  sale  of  the  real 
estate  as  provided  In  the  will,  to  keep  the  buildings  in  repair  and  ln> 
sured ;  to  pay  all  taxes  and  assessments  on  the  property,  and  to  collect 
and  receive  the  rents  and  profits.  (2).  The  executors  are  further  ex- 
pressly authorized,  empowered  and  directed  to  sell  at  public  auc- 
tion, at  such  time  and  manner  as  they  shall  think  best^  all  ths 
real  estate,  etc.,  and  to  divide  the  proceeds  into  four  parts,  and 
pay  over  one  and  invest  the  other  three  in  three  separate  trusts 
each  for  one  life  with  remainder.  (3.)  Until  the  conversion  of  the  real 
and  personal  estate  Into  money,  and  its  division  as  provided,  the  said 
absolute  legatee  and  the  three  life  legatees  are  to  receive  the  Income 
of  the  residuary  estate,  share  and  share  alike.  The  defendants 
moved  to  dismiss  the  complaint  on  the  grounds  (1.)  That  the  will 
attempts  to  creat  an  express  trust  not  authorized  by  the  Revised 
Statutes ;  (2.)  That  the  trust  created  may  suspend  the  power  of  aliena- 
tion in  contravention  of  the  statute  of  perpetuities,  and  (3.)  That  ttie 
action  should  have  been  brought  in  the  names  of  the  real  parties  Ib 
interest. 

Held,  That  to  entitle  plaintiff  to  judgment  it  must  appear  that  the  title 
to  the  property  in  question  became  vested  in  the  plaintiff,  as  trustee, 
or  that  he  was  entitled  to  the  possession  and  enjoyment  of  the  prop- 
erty. The  testator  clearly  expressed  his  intention  In  the  will,  that 
his  property  should  not  descend  to  his  heirs  at  law ;  and  the  heirs  at 
law,  as  such,  are  not  entitled  to  the  proceeds  of  the  sale  of  the  property, 
or  to  the  rents  and  profits  realized  therefrom,  during  the  period  that 
should  elapse  between  the  time  of  the  death  of  the  testator  and  the 
time  of  such  sale.  It  Is  the  plaintiff,  as  trustee,  who  would  have  been 
entitled  to  the  amount  required  to  have  been  paid  for  the  prop 
erty,  if  the  defendants  had  taken  the  same  under  the  right 
of  eminent  domain;  and,  until  the  sale  of  the  property  by  the 
plaintiff,  as  trustee,  he  Is  entitled  to  the  possession  of  the  property 
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and  to  tbe  rents  and  Income  thereof.  It  is  the  plaintiff,  as  trustee, 
therefore,  who  can  maintain  an  action  for  the  use  and  occupation  of 
the  property  and  for  an  injunction  to  restrain  a  trespass  upon  it ; 
and  a  conveyance  by  him  to  the  defendants,  under  the  power  of  sale 
contained  In  the  will  would  have  conveyed  a  good  title.  The  heirs  at 
law  of  the  testator  were  not  necessary  parties  to  this  action  to  restrain 
a  trespass  upon  the  propert.y,  or  to  recover  possession  thereof,  or 
damages  for  such  trespass,  nor  necessary  parties  to  a  conveyance  of 
the  property  in  order  to  vest  a  good  title  thereby.  The  executors 
and  trustees  took  the  legal  title  to  the  property  under  the  will.  The 
intention  of  the  testator  that  they  should  take  the  title  to  the  estate, 
collect  the  rents  and  profits  until  it  should  be  sold,  and  then  receive  the 
proceeds  of  sale  and  divide  the  same,  is  clearly  expre)ssed  by  the  will. 
The  will  created  an  express  trust  to  sell  the  property,  receive  the  rents 
and  profits  and  to  apply  the  same,  and  the  proceeds  of  the  sale,  to  the 
use  of  the  persons  having  a  life  estate  in  the  same  or  otherwise 
entitled  thereto. 

Before  Fbeedman  and  Inobahah,  JJ. 

Decided  December  1,  1890. 

Appeal  from  judgment  entered  upon  the  decision 
of  the  special  term. 

Dames  dk  Rapalh,  for  appellants,  argued : — 
The  learned  trial  judge  erred  in  finding  that  the 
plaintiff  was,  and  with  his  co- trustee  had  been,  the 
owner  in  fee  simple  of  the  premises  in  question. 
The  Code  requires  that  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,  except 
that  an  executor  or  administrator,  a  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by 
statute  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted.  Code  of 
Civil  Procedure,  §  449.  The  objection  that  the  plaint- 
iff is  not  the  real  party  in  interest  is  available  to  the 
defendants.  Sandford  v.  Sandford,  45  N,  Y.  723  ; 
Hubbill  V.  Lerch,  62  Barh.  295.  If  the  plaintiff 
claims  to  be  within  the  exception  of  an  executor,  or 
trustee  of  an  express  trust,  he  must  show  that  he  is 
an  executor,  or  trustee,  and  has  a  right  of  action  as 
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such.  If  he  has  no  right  of  action  as  executor,  or  if 
he  is  not  a  trustee,  or  if  his  alleged  trust  is  void  so 
that  he  takes  no  estate,  then  he  cannot  maintain  the 
action.  Griswold  v.  Watkins,  20  Hun,  114  ;  McCoU 
V.  Frazer,  40  75.  111.  It  is  to  be  observed  of  this 
will  that  there  is  no  devise  of  the  residuary  estate 
to  the  executors  or  trustees.  On  the  contrary,  the 
language,  in  respect  to  all  that  precedes  the  division 
of  the  converted  estate,  is,  *'  I  order  and  direct  "or  "  / 
authorize,  empower  and  direct,*'  etc.  This  language 
shows  clearly  an  intent  that  all  that  precedes  the 
division  shall  be  accomplished  by  means  of  powers 
in  trust  given  to  the  executors.  Fortunately  it  is 
not  necessary  to  go  far  to  find  conclusive  authority 
upon  the  true  construction  of  such  a  will.  The  case 
of  Henderson  V.  Henderson,  113  N.  Y.  1,  is,  upon  this 
point,  the  counterpart  of  this  will,  and  decides  that 
the  executors  take  only  powers  in  trust.  The  tes- 
tator in  that  will  directed  his  executors  to  partition 
his  estate  among  his  children,  and,  for  that  purpose, 
to  sell  the  real  estate,  and,  in  the  meantime,  to  take 
entire  charge  and  control  and  management  of  the 
real  and  personal  estate  ;  to  lease  and  to  collect  the 
rents,  issues,  profits  and  income ;  to  make  invest- 
ments ;  to  insure  ;  to  pay  taxes  and  assessments  ; 
to  make  repairs  ;  to  pull  down  buildings  and  to 
erect  new  ones,  and  to  pay  each  child  of  the  testator 
$2,400  annually,  in  quarterly  payments  until  the 
estate  was  divided.  No  devise  of  the  residuary 
estate  was  made  to  the  executors.  The  only  difffer- 
ence  in  the  two  cases  is  that,  in  the  Henderson  case, 
after  the  estate  was  converted  and  divided,  each 
child  got  his  share  absolutely,  while  in  this  case 
Albert  V.  Meeks  gets  his  one-quarter  absolutely, 
and  Joseph,  Edwin  and  Mrs.  Hawkins  each  have 
their  shares  vested  in  the  executors,  as  trustees, 
upon  an  express  trust  for  their  lives  severally.  But 
this  difierence  does  not  touch  the  question  of  the 
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character  of  the  executor's  interest  prior  to  the  divis- 
ion. In  construing  the  Henderson  will  the  Court  of 
Appeals  says :  **  We  do  not  think  that  any  valid 
express  trust  was  created  by  the  testator,  for,  if  such 
was  his  intention,  it  would  be  ineflfectual  for  not 
being  comprehended  within  the  provisions  of  section 
55  of  the  Article  on  Uses  and  Trusts  in  the  Revised 
Statutes.  The  main  purpose  of  the  testator's  will 
was  that  his  children  should  participate  equally  in 
his  residuary  estate,  and  that  its  division  among 
them  should  be  effected  by  his  executor.  For  the 
better  execution  of  that  purpose  he  gave  a  discre- 
tionary power  of  sale  to  the  executor  and  the  further 
power  to  manage  the  estate  and  to  receive  the  rents, 
profits  and  income  thereof  is  conferred  until  parti- 
tion and  division. .  There  is  no  express  devise  of  the 
residuary  estate  to  any  one,  and,  if  no  valid  trust 
title  was  created  in  the  executor,  it  must  follow  that 
the  legal  title  to  the  real  estate  vested  in  the  chil- 
dren at  the  testator's  death,  subject  to  the  power 
given  to  the  executor  to  partition,  and  meanwhile  to 
manage  and  sell."  The  same  rule  applies,  even 
where  the  estate  is  devised  directly  to  the  executors, 
unless  a  valid  express  trust  is  also  created.  Cooke 
V.  Piatt,  98  N.  Y.  35  ;  Korvalinka  v.  Schlegel,  104 
lb.  125.  In  Robert  v.  Corning,  89  N.  Y.  225,  upon 
which  the  plaintiflT  relies,  the  question  whether  the 
executors  took  an  estate  or  simply  powers  in  trust 
was  not  decided.  Judge  Andrews  said  that  it  was 
unnecessary  to  decide  it.  But  he  concurred  in  the 
opinion  in  the  Henderson  case,  supra,  that  such  a 
will  created  only  powers  in  trust. 

In  this  will,  the  executors  or  trustees  are  not  em- 
powered to  make  leases.  They  are  simply  ap- 
pointed collectors  of  the  rents,  etc.,  of  property  which 
is  bequeathed  directly  to  the  children  until  the  con- 
version of  the  estate.  No  duties  are  imposed  by 
this  will   upon .  the    executors   or  trustees  which 
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require,  or  which  even  render  convenient  for  their 
discharge,  the  vesting  in  the  executors  of  an  estate 
in  these  premises.  Hence  no  estate  in  the  executors 
will  be  implied,  where  none  is  expressly  created. 
Brewster  v.  Striker,  2  N.  Y.  19  ;  Morse  t?.  Morse,  85 
lb.  53.  As  there  is  no  valid  trust  title  created  in 
the  executors  of  this  will,  and  as  their  trusts  relate 
only  to  the  funds  of  Donelly  and  the  widow,  and 
the  sepv^'ted  three-quarter  shares  of  the  divided 
estate,  after  sale  and  division,  it  necessarily  follows 
that  the  legal  title  to  No.  30  Vesey  street,  the  pre- 
mises in  question,  is  now  vested  in  the  heirs  at  law 
of  the  testator,  subject  to  the  powers  given  to  the 
executor  to  partition  and  in  the  meantime  to  manage 
and  sell.  But  these  powers  do  not  give  to  the  sur- 
viving executor  any  standing  in  court  as  executor, 
or  as  trustee,  to  maintain  this  action.  He  stands 
in  respect  to  the  heirs,  precisely  as  if  he  had  a  valid 
and  irrevocable  power  of  attorney  from  them  to  do 
what  the  will  empowers  him  to  do.  The  logical  con- 
clusion is  that  the  plaintiffwas  not  the  proper  party 
to  bring  this  action  ;  that  he  owns  no  estate  in  the 
premises  to  which  this  action  relates  ;  that  judg- 
ment against  him  would  not  have  barred  an  action 
by  the  true  owners  ;  and  that  judgment  in  his  favor 
will  be  no  protection  against  an  action  by  the  true 
owners,  if  such  should  be  brought.  The  existence 
of  a  power  of  sale  for  the  purposes  of  division  does 
not  affect  the  question,  for,  in  the  first  place,  Buch 
a  power  does  not  authorize  the  plaintiff  to  maintain 
this  action.  In  the  second  place  the  power  of  sale 
is  expressly  limited  to  a  sale  at  public  auction,  and 
a  conveyance  taken  from  the  plaintiff  in  the  man- 
ner contemplated  by  the  judgment,  would  not  be  in 
compliance  with  the  terms  of  the  will,  and  would  be 
no  protection  to  the  defendants  in  case  an  action 
were  brought  for  an  injunction  by  the  devisees 
under  the  will  of  Joseph  W.  Meeks. 
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Eugene  D.  Hawkins^  for  respondent,  argued : — 

I.  The  appellants  must  on  this  appeal  take  the  posi- 
tion that  the  plaintiff  is  not  properly  a  party  to  the 
suit ;  they  cannot  claim  as  a  ground  for  reversal 
that  there  is  a  mere  defect  of  parties  plaintiffs  or 
defendants,  or  that  the  plaintiff  has  not  the  legal 
capacity  to  sue.  The  plaintiff  was  named  as  execu- 
tor in  the  will  and  qualified  as  such  ;  he  has  pro- 
ceeded to  act  in  the  execution  of  the  duties  of  the 
trust  for  eleven  years^  and  he  has  brought  this  suit  in 
his  representative  capacity,  as  executor  and  trustee. 
These  acts  are  sufficient  to  denote  his  acceptance  of 
the  trust.  1  Levoin  on  Trust  (1st  Amer.  ed.),  p.  200. 
He  alleges  and  proves  that  he  is  trustee  of  an  ex- 
press trust,  and  so,  under  §  449  of  Code  of  Civ.  Pro., 
he  is  the  real  party  in  interest  and  can  sue  without 
joining  the  beneficiaries.  See  Hubble  t?.  Medbury, 
53  N.  Y.  102,  where  the  court  holds,  *•  The  trustee 
of  an  express  trust  may  by  it,  sue  without  joining 
the  beneficiaries"  (i7  referring  to  §  113  of  the  old 
Code,  which  is  the  same  as  §  449  above).  See  also 
Clark  V.  Fosdick,  118  N.  Y.  12,  and  cases  there 
cited.  These  questions  as  to  plaintiffs  want  of*  ca- 
pacity to  sue,  and  as  to  defect  of  parties,  could  not 
have  been  raised  by  demurrer,  as  the  facts  on  which 
the  defendants  make  the  claim  do  not  appear  on  the 
face  of  the  complaint.  The  defendants  should  have 
raised  these  objections  by  answer  (Code,  §  498),  and 
not  having  raised  them  by  answer  (ff.  36-58)  they  are 
deemed  to  have  waived  them  (Code,  §  499).  Defend- 
ants did  not, at  any  time  move  to  amend  their  answer 
by  setting  up  these  additional  defenses. 

II.  That  there  is  no  express  devise  in  trust  to  the 
executors,  does  not  prevent  the  existence  of  an  ex- 
press trust,  under  the  Statute  of  Uses  and  Trusts. 
Vernon  .r.  Vernon,  53  N.  Y.  359.  **  To  constitute  a 
valid  trust  under  the  statute,  the  trust  must  be 
declared  in  the  instrument  creating  it ;  but  it  is  not 
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necessary  that  the  purpose  of  the  trust  should  be 
stated  in  the  words  of  the  statute.  It  is  sufficient 
that  a  purpose  within  the  statute  is  clearly  em- 
braced in  the  language  used,  in  that  a  power  con- 
ferred in  express  times  includes  a  power  over  the 
estate,  for  the  execution  of  which  the  trustee  may 
be  clothed  with  the  legal  title."  HiU  on  Trustees, 
(3d  Amer.  ed.),  p.  99 :  **  It  is  by  no  means  neces- 
sary that  the  donee  should  be  expressly  directed  to 
hold  the  property  to  certain  uses,  or  in  trust,  or  as 
a  trustee.  *  *  *  It  is  one  of  the  fixed  rules  of  equit- 
able construction  that  there  is  no  magic  in  particular 
words,  and  any  expressions  that  show  unequivocally 
the  intention  of  the  parties  to  create  a  trust,  will 
have  that  effect.  It  was  said  by  Lord  Eldon,  that 
the  word  *  trust  *  not  being  made  use  of  is  a  circum- 
stance to  be  alluded  to,  but  nothing  more  ;  and  if 
the  whole  frame  of  the  will  creates  a  trust,  the  law 
is  the  same  though  the  word  trust  is  not  used." 
(This  paragraph  quoted  with  approval  in  Tobias  v. 
Ketchum,  32  N.  Y.  326).  Ward  v.  Ward,  1T)5 
N.  Y.  74.  *'  When  the  duties  imposed  are  active 
and  Vender  the  possession  of  the  estate  convenient 
and  reasonably  necessary,  the  executors  will  be 
deemed  trustees  for  the  performance  of  their  duties 
to  the  same  extent  as  though  declared  to  be  so  by  the 
most  explicit  language  " — (cases  cited).  Morse  v. 
Morse,  85  N.  Y.  60.  "No  particular  formula  of 
words  need  be  used.  It  is  not  essential  that  the 
words  *  trust  *  or  '  trustee  *  should  be  used,  or  that 
there  should  be  a  direct  devise  in  terms  to  the 
trustee,  or  that  the  authority  to  receive  the  rents  and 
profits  should  be  conferred  in  express  language."  .In 
Leggett  V.  Perkins,  2  Comstock,  298,  the  will  read  : 
•'  I  give  unto  my  two  daughters,  Susan  and  Mary 
Jaggar,  the  remaining  two-fifths  of  my  estate,  so 
that  each  may  have  and  enjoy  the  interest  and  in^ 
come  of  one   equal  one-fifth  thereof  during  their 
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several  natural  lives  and  at  their  deaths  respectively 
I  will  the  share  of  each  to  their  respective  issue, 
their  heirs  and  assigns  forever.  Item,  I  hereby  ap- 
point my  executors  *  *  trustees  to  the  estate  of  my 
two  daughters,  hereby  authorizing  and  desiring  my 
executors,  as  such  trustees,  to  take  charge  of  all  such 
portion  of  my  estate  as  is  herein  given  to  them 
respectively,  and  to  take  care  of,  manage  and  im- 
prove the  same  and  to  pay  over  to  them  the  rents, 
interests  or  net  income."  The  executors  were  fur- 
ther authorized  to  sell  the  real  estate  and  invest  the 
proceeds  for  the  benefit  of  said  daughters.  Held  : 
**  Now  the  trust  to  receive  and  pay  over  the  rents  and 
profits  of  real  estate  was  a  familiar  trust  at  common 
law  ;  and  the  decisions  are  uniform  and  clear,  that,  as 
a  general  rule,  when  a  testator  by  his  will  empowers 
and  requires  his  executors  to  receive  and  apply  or 
pay  the  rents  of  an  estate,  to  make  repairs,  or  to 
pay  annuities  out  of  the  same,  the  executors  take  by 
implication  of  law,  the  estate  in  trust  over  which 
those  powers  are  to  be  exercised."  **  The  formal 
devise  or  delegation  of  the  trust  to  them,  is  alone 
wanting  ;  but  no  express  devise  or  delegation  of 
trust  was  indispensably  necessary.  The  law  will 
imply  the  formal  delegation,  where  the  trust  is  in 
substance  indicated."  Craig  v.  Craig,  3  Barh.  Ch. 
80  (Walwoeth,  Ch.).  Donovan  v.  Van  DeMark,  78 
N.  Y.  246.  *'  I  give,  devise  and  bequeath  to  George 
Chambers  all  my  estate,  in  trust  nevertheless  for 
the  necessary  support  and  maintenance  of  my  son 
A.  during  his  natural  life,  and  after  his  death  I  give 
and  bequeath  the  said  estate  to  Abraham's  children. 
"  I  appoint  and  empower  him  to  sell,"  etc.  Held, 
that  the  trustee  was  trustee  of  an  express  trust  and 
the  proper  party  to  bring  ejectment.  All  decisions 
agree  •*  that  it  is  not  necessary  the  trust  should  be 
stated  in  the  very  words  of  the  statute,  but  it  is 
sufiScient  if  a  purpose  within  the  statute  is  clearly 
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embraced  in  the  language  used,  for  the  execution  of 
which  the  trustee  may  be  clothed  with  the  legal 
title."  1  R.  S.  pt.  II..  chap.  I.,  tit.  5,  p.  748,  §  2  : 
"  §  2.  In  the  construction  of  every  instrument 
creating  or  conveying  or  authorizing  the  creation 
or  conveyance  of  any  estate  or  interest  in  lands,  it 
shall  be  the  duty  of  courts  of  justice  to  carry  into 
effect  the  intent  of  the  parties,  so  far  as  such  intent 
can  be  collected  from  the  whole  instrument,  and  is 
consistent  with  the  rules  of  law." 

III.  The  power  given  the  executors  to  insure,  to 
repair,  to  pay  taxes  and  assessments,  to  collect  and 
receive  the  rents,  and  the  direction  that  the  resid- 
uary legatees  shall  receive  the  net  income  of  the 
residuary  estate,  share  and  share  alike,  taken 
together  with  the  imperative  power  of  sale  given  to 
the  executors,  created  an  express  trust  and  gave  the 
executors  the  title  to  the  real  estate  in  fee,  in  trust. 
R.  S.,  part  II.,  chap.  I.,  tit.  2,  art.  2,  p.  728,  §  55 
(7th  Ed.,  p.  2181),  provides  as  follows:  "§  55. 
Express  trusts  may  be  created  for  any  or  either  of 
the  following  purposes  :  (2.)  To  sell  *  *  *  lands 
for  the  benefit  of  legatees.  (3.)  To  receive  the  rents 
and  profits  of  lands  and  apply  them  to  the  use  of 
any  person  during  the  life  of  such  person  or  for  any 
shorter  term."  *'  §  60.  Every  express  trust,  valid,  as 
such,  in  its  creation,  *****  shall  vest  the 
whole  estate  in  the  trustees,  in  law  and  in  equity, 
subject  only  to  the  execution  of  the  trust.  The 
person  for  whose  benefit  the  trust  is  created  shall 
take  no  estate  or  interest  in  the  lands,  but  may 
enforce  the  performance  of  the  trust  in  equity.*' 
Downing  v.  Marshall,  23  N.  Y.  377  ;  Coster  v. 
Lorillard,  14  Wend.  323  ;  Tobias  v.  Ketchum,  32 
N.  Y.  329  ;  Duval  v.  Eng.,  etc..  Church  of  St. 
James,  53  lb.  500  ;  Moore  v.  Hegeman,  72  lb.  376 ; 
Savage  v.  Burnham,  17  lb.  561  ;  Noyes  v.  Blake- 
man,  Q  lb.    578  ;   Marvin    v.    Smith,    46  lb.    676  ; 
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Craig  V.    Hone,  2  Edw.   Ch.    559;   McLean  v.  Mc- 
Donald, 2  Barb.  537. 

IV.  The  residuary  estate,  under  the  will  of  Joseph 
W.  Meeks,  so  far  as  it  was  composed  of  real  estate, 
was  equitably  converted  into  personal  property  the 
moment  the  will  went  into  effect,  and  whatever  in- 
terest the  beneficiaries  have  is  personal  property, 
the  whole  title  to,  and  estate  in  the  real  property 
vesting  absolutely  in  the  executors.  Oilman  v. 
Reddington,  24  N.  Y.  12.  **  Trusts  in  personal 
estate  are  subject  to  no  statutory  restriction  ;  in 
other  words,  the  legislature  has  never  attempted 
to  define  and  enumerate  the  lawful  occasions  for 
creating  such  trusts.  They  stand,  therefore,  as 
at  common  law,  subject  only  to  the  statutory 
rule  against  the  suspension  of  ownership  for  more 
than  two  lives."  Greenland  v.  Waddell,  116  N. 
Y.  240  ;  McLean  v.  Walgrove,  2  Barb.  534  ;  Ash 
V.  Ash,  18  Abb.  N.  C.  82  ;  Morse  v.  Morse,  85 
N.  Y.  53  ;  Thomson  v.  Thomson,  55  How.  494  ; 
Roberts  v.  Corning,  89  N.  Y.  225  ;  Grieveson  v. 
Kirsopp,  2  Kean^  653  ;  Burrell  v.  Baskerfield,  11 
Beav.  533  ;  Ward  v.  Arch,  15  Sim.  389. 

By  THE  Court. — Ingraham,  J. — The  complaint 
alleges,  that  one  Joseph  W.  Meoks  died  seized  of 
certain  property,  therein  described,  leaving  a  last 
will  and  testament  whereby  the  said  property  was 
devised  to  the  plaintiff  in  trust  for  the  purposes  of 
and  object  of  the  will,  and  that  by  virtue  thereof 
plaintiff  became  the  lawful  owner  of  said  property 
with  all  the  rights,  easements  and  appurtenances 
thereto  belonging,  and  the  owner  of  any  and  all 
causes  of  action  for  damages  thereto. 

These  allegations  are  denied  by  the  answer.  The 
will  of  said  Joseph  W.  Meeks  was  introduced  in 
evidence,  and  to  entitle  plaintiff  to  judgment  it  must 
appear  that  the  title  to  the  property  appropriated 
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became  vested  in  the  plaintiff,  as  trustee,  or  that  he 
was  entitled  to  the  possession  and  enjoyment  of  such 
property. 

If  there  is  any  intention  clearly  expressed  in  the 
will  it  is  that  the  testator's  property  shall  not  de- 
scend to  his  heirs  at  law.  The  executors  are  directed 
to  sell  the  property  and  receive  and  distribute  the 
proceeds  thereof,  and  until  the  property  is  sold  the 
executors  are  to  receive  the  rents  and  profits,  and  to 
pay  insurance,  taxes  and  assessments.  Under  no 
circumstances  can  the  heirs  at  law,  as  such,  be  en- 
titled either  to  the  proceeds  of  the  sale  of  the  prop- 
erty or  to  the  rents  and  profits  realized  therefrom 
during  the  period  that  should  elapse  between  the 
time  of  the  death  of  the  testator  and  the  time  of 
such  sale. 

.  If  the  defendants  had  taken  the  property  under  the 
right  of  eminent  domain  it  is  the  plaintiff,  as  trustee, 
who  would  have  been  entitled  to  the  amount  re- 
quired to  be  paid  for  such  property,  and  until  the 
property  was  sold  the  plaintiff,  as  trustee,  would  be 
entitled  to  the  possession  of  the  property  and  to 
the  rents  and  income  realized  from  the  use  and 
occupation  thereof. 

It  is  the  plaintiff,  as  trustee,  therefore,  who  could 
maintain  an  action  for  the  use  and  occupation  of  the 
property,  and  for  an  injunctioj^  to  restrain  a  trespass 
upon  it.  A  conveyance  by  the  trustee  would  con- 
vey a  good  title  to  the  defendants  under  the  power 
of  sale  contained  in  the  will,  and  the  heirs  at  law 
are  not  necessary  parties  either  to  this  action  to  re- 
strain a  trespass  thereupon,  or  to  recover  possession 
thereof,  or  to  a  conveyance  of  the  property  so  as  to 
vest  a  good  title  in  the  defendants. 

It  is  not,  therefore,  necessary  to  decide  in  this 
action  whether  the  title  to  the  real  estate  vested  in 
the  plaintiff,  as  trustee,  under  the  will,  but  if  it 
were  necessary  to  determine  that  question  I  think 
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that,  under  the  rule  stated  in  Roberts  v.  Corning,  89 
N.  y.  225,  the  executor  took  the  legal  title  to  the 
property.  Andrews,  J. — ^speaking  for  the  court  in 
that  case  said :  ''  The  testator  contemplated  that 
the  real  estate  niight  not  be  sold  for  some  time  after 
his  death  *  *  *  The  presence  of  the  legal  estate 
in  the  trustees  pending  a  sale  if  not  absolutely 
necessary  to  nable  them  to  perform  the  duty  im- 
posed upon  them  to  divide  the  net  income  and 
profits,  is  a  convenient  and  natural  arrangement,  and 
the  vesting  of  the  legal  estate  in  the  trustees  by  im- 
plication would  not,  as  we  construe  the  will,  defeat 
or  disturb  any  of  its  provisions,  but  would  be  in 
harmony  with  its  scheme  and  dispositions.  *  ,*  * 
There  are  many  authorities  tending  to  sustain  the 
proposition,  that  a  trust  will  be  implied  when  the 
duties  imposed  are  active  and  render  the  possession 
of  the  legal  estate  in  the  executors  convenient  and 
reasonably  necessary,  although  it  may  not  be  absol- 
utely necessary  to  accomplish  the  purpose  of  the  will, 
and  when  such  implication  would  not  defeat  but 
would  sustain  the  disposition  of  the  will." 

These  remarks  apply  to  the  will  in  question. 
There  is,  I  think,  a  clear  intention  expressed  in  the 
will  that  the  executors  should  take  the  title  to  the 
real  estate,  collect  the  rents  and  profits  until  it 
should  be  sold,  and  then  receive  the  proceeds  of  the 
sale  and  divide  it  among  the  legatees.  An  express 
trust  may  be  created  to  sell  lands  for  the  benefit  of 
legatees  and  to  receive  the  rents  and  profits  of  lands 
and  apply  them  to  the  use  of  any  person,  during  the 
life  of  such  person,  and  such  a  trust  is  created  by 
the  will  as  thus  construed. 

Henderson  v.  Henderson,  113  N.Y.  1,  does  not  ap- 
ply, for  there  the  direction  to  the  executors  is  to 
partition,  not  to  sell,  and  the  will  gives  the  share 
set  off  to  each  child  by  the  executors  under  the 
power  conferred,  to  the  child  to  whom  it  is  allotted. 
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It  was  held  that  no  express  trust  was  created  be- 
cause it  was  not  within  the  provisions  of  the  statute; 
that  the  main  purpose  of  the  testator  was  to  divide 
the  residuary  estate  among  his  children  and  the 
power  of  sale  was  given  for  the  beiter  execution  of 
that  purpose  ;  but  in  this  case  the  trust  will  be  with- 
in the  provisions  of  the  statute  as  before  stated. 

The  other  questions  presented  on  this  appeal  have 
all  been  decided  by  this  court  adversely  to  the  ap- 
pellants and  required  no  special  mention. 

Judgment  should  be  affirmed,  with  costs. 

Frkkdman,  J.,  concurred. 


CHARLES   ZUST,   Appellant    v.  JULIA  T.  LIN- 
THICUM. Respondent. 

Jury,  oommunieations  betteeen  than  and  the  trial  Judge  <tfter  they  ham  Itfl  ike 
bar  toconaidar  their  verdid^  must  take  place  opttd^  in  the  eomi  or  byamd 
wiJlh  the  aesent  of  parties. 

In  this  case  the  Jury  while  deliberating  sent  an  inquiry  to  the  oooit, 
that  reached  the  court,  and  was  made  known  to  counsel  of  both  partiea. 
Plaintiffs  counsel  objected  to  any  communication  between  the  court 
and  jury  except  in  open  court  on  the  recall  of  the  Jury.  This  objection 
was  at  the  time  overruled,  but  no  harm  came  from  it  for  the  queetion 
was  not  then  answered.  Subsequently  the  question  was  answered,  and 
no  exception  was  made  to  the  answer,  and  no  indication  of  dlssatia- 
faction  with  it  appears  on  the  record.  Hdd,  that  it  is  fair  to  aeanme 
that,  at  the  time  it  was  given  the  plaintiff  was  not  averse  to  it  because 
of  incorrectness  or  otherwise.  If  the  plaintiff  was  averse  to  the 
answer  being  given  to  the  Jury  for  any  cause,  he  should  have  called  the 
attention  of  the  Judge  to  his  complaint,  so  that  the  error,  if  any  ffri^t^ 
could  have  been  avoided  or  corrected  at  the  time. 

Before  Sedgwick,  Ch.  J.,  and  Dugbo,  J. 

Decided  December  1»  1890. 
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Appeal  by  plaintiff  from  a  judgment  in  favor  of 
defendant  entered  upon  the  verdict  of  jury,  and 
from  orders  denying  plaintiff's  motions  for  a  new 
trial  on  the  judge's  minutes,  and  on  the  case  as 
settled. 

Frederick  G.  Herter,  attorney,  and  A.  Walker  Otis 
of  counsel,  for  appellant,  argued  : — 

The  communication  between  court  and  jury 
against  the  objection  of  the  plaintiff  was  fatal  to  the 
verdict.  This  has  been  settled  by  numerous  authori- 
ties, including  the  following:  Taylor  v.  Betsford, 
13  Johns.  487  ;  Neil  v.  Abel,  24  Wend.  185  ;  Water- 
town  Bank  v.  Mix,  51  N.  Y.  558 ;  Plunkett  v.  Apple- 
ton,  9  i/.  &  S.  196.,  MoKELL  and  Sedgwick,  J  J.  In 
the  last  case  the  court  say,  adopting  the  language 
of  the  Court  of  Appeals  in  Watertown  Bk.  v.  Mix. 
"There  ought  to  be  no  communication  between 
the  judge  and  the  jury  after  they  have  gone 
from  the  bar  to  consider  their  verdict  in  relation 
to  the  oral  evidence  or  his  instructions  unless  it  take 
place  openly  in  court  or  with  the  express  assent  of 
the  parties.'*  And  the  court  add  that  their  decision 
is  based  on  grounds  of  public  policy  and  that  **  not 
to  set  aside  the  verdict  would*establish  a  precedent 
which  would  tend  to  impair  the  upright  and  faithful 
administration  of  justice."  In  the  case  at  bar  the 
error  was  aggravated  in  this,  that  the  judge  assumed 
to  state  that  a  certain  fact  stood  proven  in  the  cause. 
This  was  a  usurpation  of  the  province  of  the  jury 
and  would  of  itself  have  been  error  even  had  the 
jury  been  recalled. 

Thomas  Bracken,  attorney  and  of  counsel,  for 
respondent,  argued : — 

The  objection  taken  to  the  answering  of  the  query 
made  in  writing  by  the  jury  to  the  court  is  not  well 
taken,  and  the  motion  to  set  aside  the  verdict  is  not 
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beniEtble.  Both  are  based  on  the  ground  that  the 
communication  was  an  irregularity.  It  was  not. 
It  was  discretionary  with  the  court  to  call  the  jury 
into  the  court-room  and  answer  their  question  ver- 
bally, or  on  due  notice  to  the  attorneys  for  both 
sides,  answer  same  in  writing.  The  learned  judge 
properly  exercised  the  discretion  vested  in  him,  and 
from  this  there  is  no  ground  for  appeal.  The  com- 
munication '  was  made  to  and  answered  by  the 
learned  judge  in  open  court,  and  with  due  notice  to 
all  parties  interested.  No  injustice  was  done,  nor 
was  any  irregularity  had.  Taylor  v.  Betsford,  13 
Johns.  487.  The  case  of  Plunkett  v.  Appleton,  9 
Jones  &  Spencer,  159,  quoted  by  appellant  and  relied 
upon  by  him,  is  easily  distinguished  from  the  case 
at  bar,  and  is  in  no  manner  analogous.  The  cases  in 
which  the  court  will  interfere  with  the  exercise  of 
discretion  by  the  judge  are  rare  ;  the  application  is 
nearly  always  denied.  Frost  v.  Niles,  1  Hill.  .300  ; 
Meakin  v.  Anderson,  11  Barh.  215  ;  Sheldon  v. 
Wood,  2  Bosw.  267. 

By  the  Court. — ^Dugro,  J. — PlaintiflF  appeals  from 
a  judgment  and  two  orders  each  denying  a  motion 
for  a  new  trial :  he  cannot  be  successful  in  his  ap- 
peal from  the  judgment,  for  an  appeal  from  a  judg- 
ment rendered  upon  the  verdict  of  a  jury  only  brings 
up  the  exceptions  taken  upon  the  trial  (Third  ave. 
K.  R.  Co.  t?.-Ebling,  100  N.  Y.  98),  and  he  took  no 
exception  at  the  trial. 

The  motion  for  a  new  trial  upon  the  grounds  that 
the  verdict  was  contrary  to  the  evidence  and  to  law 
was  properly  denied. 

The  verdict  was  not  against  the  evidence,  as  the 
only  witness  examined  was  interested  in  the  event 
of  the  trial,  and  the  jury  was,  therefore,  not  bound 
to  take  his  testimony  as  conclusive  although  it  was 
uncontradicted.      McNulty  t?.  Hurd,  86  N.  Y.  547. 
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Opinion  of  the  Court,  by  DuoBO,  J. 


The  case  does  not  disclose  that  the  verdict  was 
contrary  to  law. 

The  later  order  appealed  from  denied  a  motion  for 
a  new  trial  made  npon  the  ground  that  a  communi- 
cation sent  by  the  judge  to  the  jury  was  erroneous 
and  in  violation  of  the  rights  of  the  plaintiff.  It 
seems  the  jury,  while  deliberating,  sent  an  inquiry 
to  the  court  in  the  presence  of  all  counsel  ;  the 
plain tiflTs  counsel  thereupon  objected  to  any  communis 
cation  between  the  court  and  the  jury  except  by  the 
recalling  of  the  jury  into  open  court ;  this  objection, 
as  calculated  to  preserve  the  conduct  of  the  trial 
from  irregularity,  was  doubtless  proper,  but  it  was 
overruled.  No  harm,  however,  came  to  the  plaintiff 
by  this  ruling,  for  the  question  had  not  been  answered. 
Thereafter  the  question  was  answered,  no  exception 
was  taken  to  the  answer,  and  no  indication  of  dis- 
satisfaction with  respect  to  it  appears  upon  the  re- 
cord ;  it  is,  therefore,  fair  to  assume  that  at  the  time 
it  was  given  the  plaintiff  was  not  averse  to  it  be- 
cause of  incorrectness.  If  it  was  otherwise  he  should 
in  fairness  have  called  the  attention  of  the  trial 
judge  to  his  complaint  so  that  the  answer  could  have 
been  corrected  if  cause  therefor  existed.  The  fact 
that  the  answer  was  not  literally  correct  does  not 
satisfy  me  that  the  plaintiff  was  prejudiced  by  it. 
A  just  inference  from  the  question  is  that  the  jury 
desired  to  know  whether  the  defendant  had  been 
paid  by  the  plaintiff  an  amount  equal  to  his  wages 
up  to  the  time  of  the  formation  of  the  corporation. 
If  this  was  the  information  desired  the  answer  con- 
veyed it. 

Upon  the  whole  casp,  I  think  the  judgment  and 
orders  should  be  affirmed. 


Sedgwick,  Ch.  J.,  concurred. 

31 
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MARY  McKAY  GREENWOOD,  et  al.,  Respondents 
V.  THE  METROPOLITAN  ELEVATED  RAILWAY 
COMPANY,  et  al.,  Appellants. 

Action  for  datnagea  to  premiaea  and  eaaemenis  thereof  caused  by  the  comatrm^ 
tion  of  defendanttf  railway  on  Church  street,  in  the  cUy  of  Aeio  York, 

The  premises  in  question  are  situate  on  the  southwest  comer  of  Church 
and  Yesey  streets,  known  as  Nos.  31  and  33  Vesey  street,  and  there 
was  one  building  upon  them.  They  had  been  formerly  known  ae  Noe. 
37  and  38  Yesey  street,  and  owned  by  Trinity  Church  Corporation,  who 
sold  and  conveyed  first  the  lot  known  as  No.  37,  comer  of  Church  and 
Yesey  streets,  and  afterwards  this  lot  by  mesne  conveyances  became 
the  property  of  John  Greenwood,  whose  title  plaintiffs  represent.  The 
Trinity  Church  Corporation  afterwards  sold  and  conveyed,  in  two 
parcels,  lot  No.  38,  and  by  mesne  conveyances  this  lot  became  the 
property  of  John  Greenwood.  At  the  time  Greenwood  went  into  poe* 
session  of  lot  No.  38,  there  was  a  dwelling  house  on  the  easterly  halt 
thereof  fronting  on  Yesey  street.  Since  then  this  dwelling  house  has 
been  removed,  and  there  has  been  built  a  single  building  fronting  on 
Yesey  street.  The  depth  of  the  lot  No.  31,  formerly  No.  37,  is  64  feet 
on  Church  street.  The  defendants*  railroad  is  in  Church  street,  and 
the  claim  in  this  action  is  for  damages  for  the  impairment  of  the  ease- 
ment of  light,  etc.,  from  that  street. 

On  the  trial  the  plaintiffs  were  allowed  to  prove,  and  recover  for,  a  dimia* 
ution  on  that  part  of  the  premises  that  was  within  the  lines  of  lot  No. 
38,  and  the  Jury  were  allowed  by  the  court  to  find  damages  for  this 
cause  to  lot  No.  38.  HM,  that  this  was  error,  and  that  for  this  reason 
the  Judgment  should  be  reversed  and  a  new  trial  ordered. 

Before  Sedgwick,  Ch.  J.,  and  Feeedman,  J. 

Decttled  Janxtary  5, 1891. 

Appeal  from  judgment  entered  against  defendants 
upon  verdict  of  jury,  and  from  order  denying  motion 
for  a  new  trial  made  upon  the  judge's  minutes. 

Davies,  Short  &  Townsend,  attorneys,  and  Edward  B. 
Thomas  of  counsel,  for  appellants,  argued  ; — 
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There  was  no  easement  appurtenant  to  lot  38 
that  was  the  subject  of  recovery,  and  the  state 
could  authorize  the  construction  and  operation  of 
the  railway  without  compensation  to  ^the  owner  of 
tho  lot.  Lot  37  was  laid  out  with  reference  to 
Church  and  Vesey  streets,  and  fronted  on  the  latter, 
and  was  so  conveyed  ;  and  lot  38  was  laid  out  with 
reference  to  the  fronting  on  Vesey  street,  and  was 
80  conveyed.  The  map  was  by  proper  reference  in- 
corporated in  the  conveyance,  and  so  they  came  to 
Greenwood  with  all  the  benefits  and  limitations  that 
had  been  put  upon  them,  for  to  these  deeds  and  ac- 
companying map  the  plaintiffs  return  for  the  evidence 
of  their  primary  rights.  In  the  first  place  we  should 
consider  what  an  owner  of  land  may  do  with  his 
own  with  reference  to  the  public  streets  already 
existing,  or  those  which  he  undertakes  to  create 
and  dedicate  to  the  public.  While  the  parcel  of  land 
upon  whicLthe  lots  were  erected  was  yet  in  one 
parcel,  it  was,  we  will  admit  for  the  argument,  his 
privilege  to  lay  out  the  same  into  streets  and  lots, 
or  into  lots  with  reference  to  existing  streets,  and 
when,  as  in  this  case,  he  thereafter  grants  the  lots  to 
the  several  subsequent  grantees,  the  original  arrange- 
ment becomes  fixed  and  irreversible.  The  public 
either  as  accepting  a  new  street  dedicated,  or  as  the 
owner  of  an  old  street  owing  a  dhty  to  abutting 
property,  is  asked,  may  be  required,  to  allow  these 
several  lots  that  enjoyment  of  the  streets  on  which 
they  abut,  which  the  law  has  declared,  viz.:  access, 
light,  air,  and  the  machinery  of  the  law  is  used  to 
charge  upon  these  lots  from  time  to  time  such  bur- 
dens by  way  of  taxation  as  their  relative  conditions 
justify.  If  the  owner  chooses  to  demand  his  ease- 
ments upon  Church  street  for  certain  portions  of  his 
parcel,  perhaps  his  disposition  of  it  cannot  be  denied, 
but  having  assumed  this  attitude  towards  the  public 
highway,  neither  he  nor  his  grantees  can  add  to  that 
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street  a  burden  to  be  borne  by  the  public  that  it  did 
not  before  possess,  nor  ask  the  city  or  state  in  ad- 
ministering its  trust  to  increase  its  easements  as 
already  attached,  nor  transfer  them  to  additional 
property.  If  the  public  cannot  diminish  the  ease- 
ments the  abutting  owner  has  in  the  street,  neither 
can  it  be  required  by  such  abutting  owner  to  protect 
additional  property  in  the  enjoyment  of  that  ease- 
ment. So  that  after  the  owner  of  lands  has  parcelled 
them  into  city  lots  there  are  several  parties  interest- 
ed with  him,  the  public  either  as  already  owning  an 
existing  street,  or  accepting  the  dedication  of  the 
new  one  ;  as  it  must  undertake  certain  duties  re- 
specting these  lots,  and  the  several  purchasers,  who 
take  their  holdings  with  just  the  easement  and  bur- 
den that  the  original  grantor  put  upon  it.  These 
purchasers  are  presumed  to  contract  with  reference 
to  the  visible  condition  of  the  property  at  the  time 
of  sale,  and  no  one  of  them  has  a  right  J)y  altering 
arrangements,  then  openly  existing,  to  change  the 
benefits  and  burdens  that  pertain  to  the  several  lot« 
and  the  street.  Lampman  v.  Mills,  21  N.  Y.  505  ; 
Roberts  v.  Roberts,  55  lb.  275.  When  the  public  has 
entered  upon  the  use  of  a  grant  and  while  the  use 
continues,  the  privies  in  estate  cannot  resume  the 
grant,  but  are  bound  by  the  deeds  and  acts  of  the 
grantor.  Warren  v.  Jacksonville,  15  III.  236.  The 
grantor  cannot  sell  or  dispose  of  the  ground,  or  use  it 
for  any  other  purpose  ;  he  has  no  individual  interest 
remaining,  except  the  nominal  fee  in  trust  of  his  ad- 
joining ground  not  disposed  of.  Wyman  v.  Mayor 
of  N.  Y.,  11  Wend.  501.  It  has  even  been  held  that 
when  the  precise  location,  manner  or  way  of  enjoy- 
ing an  easement  is  indefinite,  yet  if  it  ever  be  prac- 
tically used  in  a  certain  manner  it  constitutes  an 
election,  and  cannot  be  therefore  changed.  Outhauk 
V.  Lake  Shore,  etc.,  Co.,  71  N.  Y.  174.  The  plaintiffs* 
contention  here,  however,  is  that  although  the  grantor 
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of  37  and  38  gave  to  those  several  lots  a  definite  re- 
lation to  the  public  streets,  and  that  too  a  relation 
harmonizing  with  the  general  distribution  of  land  in 
the  city  into  lots  of  fixed  dimensions ;  and  while 
this  relation  demanded  an  easement  of  light,  air 
and  access  to  No.  38,  from  Vesey  street  alone,  ex- 
cluding it  from  any  easement  in  Church  street,  yet 
that  he  having  purchased  38  may  demand  for  it, 
what  it  had  not  before,  an  easement  in  the  street  on 
which  it  neither  abuts,  nor  was  fashioned  to  enjoy, 
and  which  by  no  title  conveyed  to  the  plaintiffs  it 
could  enjoy.  With  this  preliminary  thought,  let  us 
proceed  to  discover  what  rights  lot  37  had  in  Church 
street  that  would  entitle  its  owner  to  compensation. 
If  the  condition  of  facts  that  justify  compensation  in 
the  case  of  37  do  not  exist  as  to  38  it  may  be  con- 
cluded that  the  latter  lot  is  not  the  subject  of  com- 
pensation. In  the  Story  case  (90  N.  Y.  124,  etc.)  the 
land  had  been  owned  by  the  city,  and  surveyed  and 
laid  out  into  lots  and  streets,  and  designated  on  a 
map  (see  pp.  144, 163).  Judge  Danpoeth  said:  **  The 
oflScial  survey,  its  filing  in  a  public  office,  the  con- 
veyance by  deed  referring  to  that  survey,  and  con- 
tainino:  a  covenant  for  the  construction  of  the  street 
and  its  maintenance,  makes  as  to  him  and  the  lot 
purchased  a  dedication  of  it  to  the  use  for  which  it 
was  constructed.  *  *  There  was  thus  secured  to. 
the  plaintiff  the  right  and  privilege  of  having  the 
street  forever  kept  open  as  such.  For  that  purpose, 
no  special  or  express  grant  was  necessary  ;  the  ded- 
ication, the  sale  in  reference  to  it,  the  conveyance 
of  the  abutting  lot  with  its  appurtenance,  and  the 
consideration  paid  were  cC  themselves  sufficient. 
*  *  The  right  thus  secured  was  an  incorporeal  here- 
ditament :  it  became  at  once  appurtenant  to  the  lot 
and  formed  "  an  integral  part  of  the  estate  "  in  it. 
It  follows  the  estate  and  constitutes  a  perpetual  in- 
cumbrance upon  the  land  burdened  with  it.     From 
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the  moment  when  it  attached,  the  lot  became  the 
dominant,  and  the  opening  or  street  a  servient,  tene- 
ment. 

From  these  holdings  it  may  be  gathered  that  if  a 
parcel  of  land  has  been  laid  out,  one  part  as  a  street, 
one  part  as  abutting  thereon,  or  if  a  piece  of  land 
has  been  laid  out  as  abutting  on  a  street,  there  is  a 
covenant  implied  from  this  arrangement  that  the 
abutting  lot  shall  not  be  interrupted  in  its  easements 
of  light,  etc, ,  from  the  street.  With  these  principles 
in  view  we  can  turn  to  the  Trinity  Church  map,  and 
the  Trinity  deed  from  that  church  to  Greenwood. 
Trinity  Church  laid  out  37  upon  Church  and  Vesey, 
and  lot  38  in  Vesey  street.  There  was  a  cov- 
enant, that  as  to  these  streets,  subject  to  street 
uses,  these  lots  should  receive  light  and  air,  etc., 
the  former  from  Vesey  and  Church,  the  latter  from 
Vesey.  With  this  arrangement  made  by  the  first 
grantor,  as  this  evidence  shows  him  to  be.  Green- 
wood becomes  a  purchaser,  taking  with  reference 
to  a  map,  that  showed  the  relations  of  his  lot 
to  every  other  lot,  and  to  the  streets.  He  took,  as 
the  above  opinion  illustrates,  all  the  rights  and  ease- 
ments in  the  streets  his  grantor  could  convey  to 
him,  save  as  modified  by  the  deed  and  the  map  that 
is  a  part  thereof.  In  the  same  way  when  the  church 
.conveyed  lot  38  to  Livingston  by  deed.  It  faced 
him  on  Vesey  street;  bounded  him  by  lot  37.  When 
Greenwood  purchased  37  he  took  an  easement  ap- 
purtenant thereto  and  thereto  alone.  He  did  not  there- 
with acquire  a  right  to  acquire  38  that  had  no  such 
easement,  or  39,  or  40,  and  so  on  with  the  other  lots 
through  the  block,  and  '* leaven  the  whole  mass" 
with  the  quality  that  pertained  to  his  own  purchase. 
If  he  could  stretch  the  benefit  of  his  easement  over 
38,  its  power  of  elongation  was  limitless,  and  no 
piece  of  property  could  be  sufiiciently  remote  to 
escape  the  attachment  to  it  of  an  easement  which  it 
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would  lose  or  acquire,  as  it  might  from  time  to  time 
acknowledge  the  owner  of  37  as  its  own  proprietor. 
There  is  a  time-honored  rule  of  law  that  the  servient 
tenement  cannot  be  burdened  by  any  addition  to  the 
dominant  estate.  To  the  latter  nothing  may  be 
tacked  so  as  to  enjoy  an  easement  that  it  possesses, 
or  that  will  in  any  estimate  increase  the  servitude. 
Greenwood  took  37.  The  law  and  his  deed  gave 
him  certain  privileges  in  Church  street ;  Livingston 
took  38.  The  law  and  his  deed  gave  him  no  privi- 
leges in  Church  street.  Livingston  conveyed  to 
Greenwood  what  he  himself  had  and  no  more,  and 
when  the  title  of  the  two  lots  united' in  Greenwood 
there  was  nothing  in  the  contract  that  enlarged  the 
estate  conveyed  to  him.  The  attachment  of  lot  38 
to  37  under  the  plaintiffs'  claim  gives  it  an  easement 
it  did  not  have  when  it  left  the  ownership  of  Trinity 
Church  ;  it  puts  a  burden  on  Church  street  not  con- 
templated nor  conveyed,  and  simply  increases  the 
easement  accruing  to  37.  This  is  not  allowed. 
That  a  right  of  way  to  a  particular  close  cannot  be 
enlarged  or  extended  to  other  adjoining  close  is 
simple  enough  learning.  French  v.  Marsten,  32  N. 
H.  316  ;  Hills  v.  Miller,  3  Paige,  254  ;  Roberts  r. 
Roberts,  15  N.  Y.  275  ;  Evans  v.  Dana,  7  R.  I. 
306;  Baldwin  v.  City  of  Buffalo,  35  N.  Y.  375,  384. 
In  connection  with  this  point,  the  attention  of  the 
court  is  asked  to  the  case  of  Mooney  v.  The  N.  Y. 
El.  R.  Co.,  3  N.  T.  State  Rep.  561,  decided  by  the 
Court  of  Common  Pleas  of  this  city.  It  will  be  ob- 
served in  that  case  that  the  property  decided  not  to 
be  the  subject  of  damages  was  a  part  of  a  lot  that 
was,  from  its  original  relation  to  the  street,  whereon 
the  railway  was,  entitled  to  light  therefrom,  and  yet, 
as  it  was  not  by  its  use  intended  or  arranged  to  take 
light  therefrom,  it  was  not  included  as  a  subject  of 
damage.  How  much  the  less  should  an  easement  of 
light,  etc.,  be  ascribed  to  a  lot  that  by  its  relation 
to  the  street  was  never  entitled  thereto. 
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Robert  S.  Rudd,  attorney,  and  James  M.  Hunt  of 
counsel  for  respondents,  argaed  : — 

There  was  no  error  committed  by  the  trial  jndge 
in  his  rulings  upon  the  admission  of  evidence.  The 
proof  showed  that  the  building  in  question  was  a 
single  building,  containing  no  dividing  partition.  In 
view  of  this  fact  it  could  make  no  diflFerence  what- 
ever to  any  issue  in  this  case,  that  this  building  was 
known  by  two  street  numbers  as  it  is,  i.  e.  31  and  33 
Vesey  street,  or  that  the  ground  upon  which  this 
building  now  stands  was  formerly  included  in  two 
separate  lots,  each  with  a  separate  number  upon  the 
map  of  the  old*church  farm.  Certainly,  the  question 
at  which  the  objection  was  aimed  was  proper.  The 
objection  was  properly  sustained.  It  had  already 
been  proven  that  the  building  in  question  was 
a  single  building,  and  upon  cross-examination 
of  the  present  witness  defendants'  counsel  had 
brought  out  the  fact  that  the  building  had  been  so 
built  by  one  Abel  Thompson.  It  certainly  could 
make  no  difference  what  was  contained  in  this  agree- 
ment, so  long  as  the  fact  remained  that  there  actu- 
ally was  no  partition  or  division  into  parts  of  the 
present  building. 

Five  exceptions  are  found  in  the  record  to  refusals 
to  charge  as  requested.  Two  requests  attempt  to 
raise  the  question  already  suflSciently  discussed,  that, 
notwithstanding  the  fact  that  the  building  in  ques- 
tion was  actually  but  a  single  building,  the  arbitrary 
street  and  map  numbers  thereto  applied  should  be 
controlling  and  compel  a  new  or  different  rule  of 
law  to  be  applied. 

By  the  Court. — Sedgwick,  Ch.  J. — The  action  was 
for  damages  from  the  defendants  building  the  road- 
way and  running  their  railroad  immediately  along 
the  side  of  plaintiffs'  premises  in  Church  street. 

The  premises  were  on  the  southwest  comer  of 
Church  and  Vesey  streets.     There  was  one  build- 
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ing  upon  them.  They  had  been  formerly  owned 
by  the  corporation  of  Trinity  Church,  and  then, 
on  a  map  made  by  it,  were  known  as  lots  Nos. 
38  and  37.  The  premises  are  now  known  as  Nos. 
31  and  33  Vesey  street.  The  Trinity  church  cor- 
poration first  conveyed  the  lot,  known  as  No.  37  on 
its  map,  and  then  by  mesne  conveyances  it  became 
the  property  of  John  Greenwood,  of  whose  title  the 
plaintiffs  are  the  representatives.  The  Trinity  church 
corporation  afterwards  conveyed,  in  two  parcels,  lot 
No.  38,  and  by  mesne  conveyances  it  became  the 
property  of  John  Greenwood.  At  the  time  Green- 
wood went  into  possession,  there  was  upon  the 
easterly  half  of  lot  No.  38  (now  No.  31)  a  dwelling 
house,  which  fronted  on  Vesey  street.  That  dwel- 
ling house  has  been  taken  down  since  and  there  has 
been  built  a  single  building,'fronting  on  Vesey  street. 
The  depth  of  the  land  is  64  feet  on  Church  street. 
The  defendants'  road  is  on  Church  street,  and  the 
claim  here  is  for  damages  for  the  impairment  of  the 
easement  of  light,  etc.,  over  that  street. 

On  the  trial  the  plaintiffs  were  allowed  to  recover 
for  a  diminution  of  light  in  that  part  of  plaintiffs' 
premises  that  was  within  the  lines  of  lot  No.  38. 

Assuming  that  formerly  there  was  an  easement  of 
light  over  Church  street  existing  in  favor  of  lot 
No.  38,  it  was  possible  for  the  owner  of  the  lot  to 
extinguish  it  by  any  method  of  dealing  with  the 
property  that  would,  for  instance,  convey  the  property 
without  the  appurtenant  easement  so  that  the  grantee 
would  not  have  such  an  appurtenance.  And  if  he 
would  not  have  it,  it  would  not  be  revived  or  rather 
re-created  by  his  conveyance.  Corning  v.  Gould,  16 
Wend.  531;  Parker  v.'Foote,  19  lb.  309;  Grain  v. 
Fox,  16  Barb.  184;  Lattimer  v.  Livermore,  72  N.  Y. 
174. 

It  is  apparent  that  enjoyment  by  lot  No.  38  of 
light  from  Church  street  as  a  right  depended  upon 
the  right  of  that  lot  to  prevent  building  upon  No.  37 
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in  such  a  way  that  the  light  would  be  cut  off  from 
No.  38,  or  to  prevent  any  other  use  of  the  lot  that 
would  have  that  effect.  But  when  the  Trinity  cor- 
poration conveyed  to  Greenwood  No.  37,  it  became 
the  right  of  Greenwood  to  cut  off  the  light  from  No. 
38.  Myers  t?.  Gemmel,  10  Barb.  537,  and  cases  there 
cited.  This  was  inconsistent  with  the  continuance  in 
lot  No.  38  of  a  right  to  the  easement,  and  when  lot 
No.  38  was  conveyed  subject  to  this  condition,  it 
was  conveyed  without  the  appurtenance  of  the  ease- 
ment ;  and  the  subsequent  conveyance  to  Greenwood 
did  not  make  a  new  easement  or  did  not  create  a 
right  that  had  not  been  conveyed  by  the  Trinity 
corporation. 

The  jury  were  allowed  to  find  damages  from  the 
diminution  of  light  over  the  space  that  had  been 
lot  No.  38.  For  this  reason  there  should  be  a  rever- 
sal of  the  judgment  and  order  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Freedman,  J.,  concurred. 


CHARLES  J.  QUIMBY,  Appellant  v.  EDMUND  H. 
CARHART,  ET  AL.,  Respondents. 

PkLmmf  ehould  claim  in  hia  complaint  and  on  the  trial  whakner  he  deems  ibm- 

8e\f  entUied  to. 

In  the  case  at  bar,  the  plaintiff  did  not  in  his  complaint,  nor  in  the  couiee 
of  the  trial,  advance  the  claim  which,  on  the  motion  for  a  new  trial,  he 
for  the  first  time  advanced,  namely,  that  he  is  entitled  to  ten  percent. 
discount  on  certain  purchases ;  that  he  has  not  received  the  same  and 
that  the  jury  should  have  given  a  verdict  for  that  amount  at  least. 
Held,  as  no  such  claim  or  suggestion  was  made  before  the  rendition  of 
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the  verdict,  the  court  will  not  indulge  in  the  presumption  that  he  did 
not  secure  it  for  the  purpose  of  reversing  the  Judgment. 

Before  Sedgwick,  Ch.  J. ,  Fbeedman  and  Ingbaham,  J  J. 

Decided  January  B,  1891. 

Appeal  from  judgment  entered  in  favor  of  the  de- 
fendants upon  the  verdict  of  a  jury,  and  from  order 
denying  plaintiffs  mission  for  a  new  trial. 

M.  M.  Silliman^  attorney,  and  William  P.  Fiero 
of  counsel,  for  appellant. 

Ira  D.  Warren^  for  respondents. 

By  the  Court. — Freedman,  J. — lam  of  the  opinion 
that  the  issues  have  been  retried  in  substantial  com- 
pliance with  the  rule  laid  down  by  this  court  on  the 
former  appeal  (see  57  N.  Y.  Superior  Ct.  R.  462).  . 

The  instruction  given  by  the  trial  judge  to  the 
jury  that  by  the  pleadings  it  stood  admitted  that 
the  transactions  between  the  plaintiff  and  the  de- 
fendants amounted  to  a  purchase  of  the  goods  by 
the  plaintiflF,  must  be  construed  in  connection  with 
the  other  parts  of  the  charge  and  the  particular 
passages  in  the  pleadings  referred  to,  and  when  so 
construed,  it  applied  only  to  the  transactions  prior 
to  March  5,  1884.  Whether  on  that  day  the  plaint- 
iff did  or  did  not  notifiy  the  defendants  not  to  send 
any  more  goods  to  Matthiesen  &  Doolittle  under 
the  previously  existing  arrangement,  remained  still 
a  question  for  the  jury  and  it  was  submitted  to 
them. 

The  plaintiff  did  not  in  his  complaint,  or  in  the 
course  of  the  trial,  advance  the  claim  which,  on  the 
motion  for  a  new  trial,  he  for  the  first  time  advanced, 
that  he  is  entitled  to  ten  per  cent,  discount  on 
certain  purchases  ;  that  he  has  not  received  the  same 


492      BANCROFT  V.  HOME  BENEFIT  ASSOCN  OF  N.  Y. 

Statement  of  the  Case. 

and  that  the  jury  should  have  given  him  a  verdict  for 
at  least  that  amount.  As  no  such  claim  or  sug- 
gestion was  made  before  the  rendition  of  the  verdict, 
the  court  will  not,  in  the  absence  of  any  evidence 
that  he  did  not  receive  it,  indulge,  for  the  purpose 
of  reversing  the  judgment,  in  the  presumption  that 
he  did  not  receive  it. 

None  of  the  exceptions  taken  by  the  appellant 
seem  to  be  tenable  and  substantial  justice  appears 
to  have  been  done. 

The  judgment  and  order  should  be  aflSrmed  with 
costs. 

Sedgwick,  Ch.  J.,  and  Ingraham,  J.,  concurred. 


OCEANA  A.  BANCROFT,  Appellant  v.  HOME 
BENEFIT  ASSOCIATION  OF  NEW  YORK,  Re- 
spondent. 

L\fe  tn^urance,  conditions  of  policy,  making  appUcaUon  pmri  qf  same. — Award 
of  addUional  allowance  of  coate,  practice  qf  cq^peal  iker^firom. 

In  the  case  at  bar,  the  applicant  kept  and  performed  all  the  conditions 
appended  to,  or  contained  in,  the  policies,  except  that  he  did  not  make 
true  answers  to  the  questions  in  the  application  for  insurance.  He 
stated  therein  that  he  had  never  been  afflicted  since  childhood  with 
catarrh,  spitting  of  blood,  or  any  disease  not  enumerated,  and  that  no 
material  fact  regarding  his  past  health  and  condition  had  been  omitted. 
The  findings  of  fact  of  the  trial  Judge  established  that  this  statement 
or  statements  in  the  application  were  untrue. 

Held,  that  these  findings  were  sustained  by  sufficient  evidence,  and  that 
the  ailments  specified  did  not  exist  as  mere  functional  derangements, 
or  temporary  complaints  from  which  Bancroft  recovered,  but  were  suffi- 
ciently serious  to  have  an  important  bearing  upon  his  general  health 
and  to  cause  his  death  within  a  short  time  after  the  procurement  of 
the  insurance,  and  that  consequently  there  was  a  breach  of  warranty 
sufficient  to  avoid  the  contract  of  Insurance. 

Held  also,  that  the  printed  record  does  not  disclose  sufficient  facts  for 
disturbing  the  award  of  an  additional  allowance  of  costs  to  the  defend- 
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ant.  If  appellant's  counsel  was  surprised,  as  claimed,  be  should  have 
moved  upon  ai&davlts  to  vacate  the  award  and  for  a  hearing,  and  upon 
a  denial  of  the  motion  should  have  appealed  from  the  order  of  denial. 

Before  Sedgwick,  Ch.  J.,  Freedman  and  Ingraham,  JJ. 

Decided  January  6, 1891. 

Appeal  from  judgment  dismissing  the  complaint 
with  costs,  entered  upon  the  decision  of  a  judge  after 
trial  of  the  issues  at  special  term. 

Wilson  &  Wallis,  attorneys,  and  William  G.  Wilson 
of  counsel,  for  appellant, 

Francis  Lawton  and  Osborne  E.  Bright^  attorneys 
and  of  counsel,  for  respondent. 

By  the  Court. — Freedman,  J. — This  action  was 
brought  upon  two  certificates  of  membership,  consti- 
tuting in  effect  policies  of  insurance,  for  $5,000 
each,  issued  in  April,  1885,  to  John  S.  Bancroft  upon 
his  life,  and  payable  upon  his  death  to  the  plaintiff. 
It  was  found  by  the  trial  judge  that  the  certificates 
were  so  issued,  and  that  John  S.  Bancroft  kept  and 
performed  all  the  conditions  appended  to  or  con- 
tained in  said  certificates,  except  the  making  of  true 
answers  to  the  questions  put  to  him  upon  his  appli- 
cation in  certain  particulars  specified  in  the  findings. 
In  that  application  John  S.  Bancroft  had  declared 
and  agreed  that  any  untrue  statement  or  any  conceal- 
ment of  facts  should  forfeit  and  cancel  any  benefit 
under  the  contract,  and  the  certificates  provided 
that  any  misrepresentation  or  concealment  should 
render  them  absolutely  void.  Each  certificate  fur- 
ther expressly  declared  that  the  application  is  a  part 
of  the  contract,  and  the  statements  therein  the  assured 
"  adopts  as  his  own,  admits  to  be  material  and  war- 
rants to  be  full  and  true." 


494     BANCROFT  v.  HOME  BENEFIT  ASSOCN  OF  N.  Y. 

Opinion  of  the  Court,  by  Fbxedmak,  J. 

The  opinion  of  the  Court  of  Appeals  (Second 
Division)  in  the  present  case,  120  N.  Y.  14,  fully 
recognizes  the  validity  of  these  provisions,  and  con- 
sequently it  is  only  necessary  to  see  whether  there 
was  a  substantial  breach  of  any  of  the  warranties. 

In  his  application  for  insurance  the  assured  stated 
that  he  had  never  been  afflicted  since  childhood 
with  catarrh,  spitting  of  blood  or  any  disease  not 
enumerated,  and  that  no  material  fact  regarding  his 
past  health  and  condition  had  been  omitted.  The 
trial  judge  found  that  these  statements  were  untrue 
in  the  following  particulars,  viz:  (1.)  that  in  the 
months  of  January  and  Feburary  1884,  the  said  Ban- 
croft  was  afflicted  with  the  complaint  of  spitting  of 
blood  ;  (2.)  that  for  several  years  prior  to  March  2, 
1884,  the  said  Bancroft  had  been  afflicted  with  the 
complaint  of  catarrh  of  the  nose  and  larynx;  and  (3.) 
that  for  many  years  prior  to  March  2,  1884,  the  said 
Bancroft  had  suflFered  from  disease  of  the  throat. 

There  can  be  no  doubt  that,  if  sustained  by  the 
evidence,  these  findings  establish  a  breach  of  war- 
ranty sufficient  to  avoid  the  contract  of  insurance 
with  the  authorities.  Foot  v.  JEtno,  Life  Ins.  Co., 
61  N.  Y.  571  ;  Cushmattt?.  U.  S.  Life  Ins.  Co.,  63  lb. 
404  ;  Dwight  v.  GermaniaLife  Ins.  Co.,  103  lb.  341 ; 
Bancroft  v.  Home  Benefit  Assoc,  120  lb.  14. 

A  careful  examination  of  the  evidence  has  satisfied 
me  that  these  findings  rest  upon  sufficient  evidence 
and  that  the  ailments  specified  did  not  exist  as  slight 
functional  derangements  or  temporary  complaints 
from  which  Bancroft  recovered,  but  were  sufficiently 
serious  to  have  an  important  bearing  upon  his  gen- 
eral health  and  the  cause  of  his  death  within  a  short 
time  after  the  procurement  of  the  insurance.  The 
evidence  is  quite  lengthy  and  complicated,  and  a 
detailed  statement  of  it  here  can  serve  no  useful 
purpose.  It  is  enough,  therefore,  to  saythat  it  suffi- 
ciently supports  the  findings  referred  to.     The  case, 
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as  now  presented,  is  entirely  different  from  what  it 
was  on  the  former  appeal,  and  it  is  no  longer  subject 
to  the  criticism  made  upon  it  liy  the  Second  Division 
of  the  Court  of  Appeals. 

The  points  submitted  by  the  appellant  do  •  not 
call  upon  us  to  review  any  exception  taken  to  the 
admission  of  evidence. 

The  printed  record  does  not  disclose  sufficient 
facts  for  disturbing  the  award  of  the  additional 
allowance  which  was  made.  If  appellant's  counsel 
was  surprised,  as  claimed,  he  should  have  moved 
upon  aflSdavits  to  vacate  the  award  and  for  a  hear- 
ing, and,  upon  a  denial  of  the  motion,  appealed  from 
the  order  of  denial. 

The  judgment  should  be  aflSrmed  with  costs. 

Sedgwick,  Ch.  J.,  and  Ingbaham,  J.,  concurred. 


PATRICK  J.   KELLY,  Respondent  v.  ROBERT  E. 
J.  MILES,  AND  Another,  Appellants. 

Landlord  and  tenant — Undertenant — Damages  under  lease  where  undertenant 
is  deprioed  of  the  possession  and  use  qf  the  premises. 

The  case  at  bar  was  considered  and  decided  by  the  court  and  the  Judg- 
ment reversed  for  error  in  the  court  below  in  allowing  the  plaintiff  to 
give  evidence,  and  the  Jury  to  consider  it,  of  loss  of  profits  in  the  busi- 
ness during  the  time  plaintiff  was  deprived  of  the  use  of  the  premises, 
limited  to  a  period  of  six  months. 

J3eU,  That  loss  of  profits,  as  an  element  of  damages,  must  be  the  direct 
and  immediate  fruit  of  the  contract,  and  must  be  independent  of  any 
collateral  engagement  or  enterprise  entered  into  in  expectation  of  the 
performance  of  the  principal  contract.  If  they  are  of  this  character, 
they  are  part  and  parcei  of  the  contract  itself  and  enter  into  and  con- 
stitute a  portion  of  its  very  elements ;  and  if  they  are  not  of  this  char- 
acter, they  should  be  excluded,  not  because  they  are  in  themselves 
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remote,  but  because  they  depend  wholly  upon  contingencies,  which  aro 
BO  many,  bo  various,  and  so  uncertain.  If  they  are  also  remote,  that 
constitutes  an  additional  reason  for  their  exclusion.  Judged  by  these 
rules  the  profits  sought  to  be  recovered  in  this  case  were  clearly  con- 
tingent, if  not  remote.  Whether  or  not  plaintiff  could  have  made  any 
profits  for  six  months  oontinuouBly,  depended  upon  many,  various  and 
uncertain  contingenciea  It  was  purely  problematical,  and  conse- 
quently the  supposed  lost  profits  were  purely  contingent  and  epecula- 
tlve,  and  it  was  error  to  allow  the  plaintiff  to  testify,  and. the  Jury  to 
consider  the  testimony,  as  to  the  alleged  loss  of  profits.  That  the 
measure  of  damages  that  should  have  been  adopted  was  the  amount 
represented  by  the  excess  of  the  actual  rental  value  which  the  premises 
would  have  had  if  they  had  been  completed  in  time,  over  the  rent 
reserved  in  the  lease. 

Before  Sedgwick,  Ch.  J.,Fbeedman  and  Ingbaham,  JJ. 

Decided  Ja$mary  6,  1891. 

Appeal  from  judgment  entered  in  favor  of  the 
plaintiff  upon  the  verdict  of  a  jury,  and  from  order 
denying  defendants'  motion  for  a  new  trial. 

Leonard  S.  Wheeler,  attorney,  and  Robert  G.  In- 
gersoll  of  counsel,  for  appellants. 

J.  K.  Hayward,  attorney  and  of  counsel,  for 
respondent. 

By  the  Court. — Freedman,  J. — The  plaintiff  leased 
certain  premises  at  No.  1237  Broadway  from  the  de- 
fendants to  be  used  as  a  saloon.  The  lease  was  for 
three  years  from  May  1,  1883,  at  a  rent  of  $375  per 
month  payable  in  advance.  The  plaintiff  covenanted 
that  he  would  yield  up  possession  of  the  premises 
for  two  months  during  the  summer  of  1883,  but  still 
pay  the  rent  for  the  same.  The  defendants  were 
themselves  lessees  of  the  same  property,  and  the  ob- 
ject of  surrendering  the  possession  for  the  two  months 
was  to  enable  the  owner  to  make  alterations  in  the 
property  by  changing  it  and  partially  rebuilding  it 
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and  adding  one  or  two  stories  to  the  buildinz.  The 
plaintiff  entered  under  the  lease  and  paid  the  rest 
as  agreed  down  to  July  1, 1883,  when  he  racated  the 
premises  to  allow  the  owner  to  make  the  ccn- 
templated  alterations,  but  he  was  nnable  to  regain 
possession,  because  of  the  dismantled  con«iition  of 
the  premises,  nntil  on  or  aboat  llareh  10,  1^S4, 
when  he  obtained  only  a  part  thereof.  He  then 
continued  in  such  possession  nntil  Xovembo'  2?, 
1884,  when,  at  the  suit  of  the  defendants,  he  was 
dispossessed  because  he  refused  to  pay  fall  rent  for 
the  six  months  between  September  10  th  and  March 
10th,  and  also  refused  to  pay  full  rent  from  March 
10th  to  November  28th.  At  the  time  of  taking  the 
lease  the  plaintiff  deposited  with  the  defendants  the 
sum  of  $2,300,  as  security  for  the  payment  of  the 
rent.  After  November  28th  he  commenced  an 
action  in  the  Supreme  Court  to  recover  that  sum, 
setting  up  that  he  was  not  bound  to  pay  rent  during 
the  six  months  that  the  premises  were  entirely  de- 
stroyed, and  only  bound  to  pay  rent  to  be  ap- 
portioned for  that  portion  of  the  premises  which  he 
occupied  thereafter,  and  praying  to  have  the  appor- 
tionment determined  by  the  court  and  deducted 
from  his  deposit  and  for  judgment  for  the  balance. 

In  that  action  the  court  held  that  the  plaintiff  was 
not  liable  for  any  rent  during  the  six  months  from 
September  to  March,  and  only  for  rent  to  be  ap- 
portioned for  the  period  between  March  and  Novem- 
ber, and  after  determining  what  that  was,  and  de- 
ducting it  from  the  amount  of  the  deposit,  the  court 
gave  to  the  plaintiff  a  judgment  for  the  balance. 
This  judgment  was  affirmed  upon  appeal  and  the 
litigation  covered  by  it  is  at  an  end. 

The  plaintiff  then  commenced  the  present  action 

to  recover  damages  to  the  amount  of  $20,000  alleged 

to  have  been    sustained    in    consequence    of   the 

failure  of  the  defendants  to  have  the  premises  com- 

S2 
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pletely  rebuilt  within  the  two  months  referred  to. 

The  defendants,  by  their  answer,  denied  the  dam- 
ages and  pleaded  that  all  claim  therefor  was  waived 
by  the  voluntary  return  of  the  plaintiff  without  ob- 
jection to  the  premises,  and  also  that  the  judgment 
of  the  Supreme  Court  was  res  judicata  as  to  such 
claim.   ^ 

The  trial  judge  refused  to  dismiss  plaintiff's  com- 
plaint, refused  to  hold  that  the  said  judgment  was 
res  judicata  as  to  the  claim,  and  allowed  the  plaint- 
iff to  give  evidence,  and  the  jury  to  consider  it,  of 
loss  of  profits  in  the  business  carried  on  upon  the 
premises  and  of  expenses*  incurred  by  the  plaintiff  in 
making  the  premises  fit  for  his  use.  The  exceptions 
taken  by  the  defendants  call  for  a  review  of  these 
rulings. 

The  loss  of  profits  was  limited  to  a  period  of  six 
months  preceding  the  10th  day  of  March,  but  even 
with  this  limitation  the  ruling  constituted  error. 

Profits,  to  be  recoverable,  must  be  the  direct 
and  immediate  fruit  of  the  contract,  and  must  be 
independent  of  any  collateral  engagement  or  enter- 
prise entered  into  in  expectation  of  the  performance 
of  the  principal  contract.  If  they  are  of  this 
character,  they  are  part  and  parcel  of  the  contract 
itself  and  enter  into  and  constitute  a  portion  of  its 
very  elements.  If  they  are  not  of  this  character, 
they  are  excluded,  not  because  they  are  in  themselves 
remote,  but  because  they  depend  wholly  upon  con- 
tingencies, which  are  so  many,  so  various  and  so  un- 
certain. If  they  are  also  remote,  that  constitutes 
an  additional  reason  for  excluding  them.  Parsons 
on  Contracts,  vol.  3,  pp.  181-183.  To  the  same 
legal  effect  is  the  rule  as  stated  in  GriflBn  v.  Colver, 
16  N.  Y.  489,  and  in  Dodds  v.  Hakes,  114  lb.  260. 

Judged  by  these  rules  the  profits  sought  to 
be  recovered  in  this  case  were  clearly  contingent, 
if  not  remote.     The  plaintiff  was  kept  out  *  of  the 


KELLY  e.  MILES.  499 


Opinion  of  the  Court  by  Fbkbdman,  J. 


premises  by  no  fault  of  the  defendants,  but  by  the 
act  of  their  paramount  landlord,  and  hence  it  can- 
not be  deemed  that  the  loss  of  profits  was  contem- 
plated  by  the  parties  at  the  time  of  the  execution  of 
the  lease  as  a  direct  and  immediate  result  of  a  pos- 
sible breach  of  the  contract.  The  plaintiff  in  fact 
did  business  for  about  two  months  only,  and  then 
vacated  the  premises  under  his  covenant  that  he 
would  do  so  for  two  months  to  enable  repairs  and 
alterations  to  be  made.  Whether  or  not  he  could 
have  gone  back  after  the  expiration  of  the  two 
months  last  referred  to,  if  the  premises  had  then 
been  completed  as  they  should  have  been,  and  could 
have  made  any  profits  for  six  months  continuously 
thereafter,  depended  upon  many,  various  and  un- 
certain contingencies.  It  was  purely  problematical, 
and  consequently  the  supposed  lost  profits  were 
purely  contingent  and  speculative. 

Moreover,  in  Hayden  v.  Florence  Sewing  Machine 
Co.,  54  N.  Y.  221,  it  was  expressly  held  that  in  the 
case  of  a  tenant  suing  to  recover  damages  for  having 
been  wrongfully  removed  from  the  premises  under 
a  warrant  issued  by  a  justice  in  summary  proceedings, 
damage  done  to  his  business  is  not  recoverable.  In 
Giles  V.  O'Toole,  4  Barb.  261,  which  was  an  action 
by  a  lessee  against  the  lessor  to  recover  damages  for 
a  wilful  refusal  to  give  possession  of  the  demised 
premises,  and  the  decision  of  which  has  been  ap- 
proved and  followed  in  many  cases,  the  same 
ruling  was  made  as  to  profits,  and  the  measure  of 
damages  was  held  to  be  the  damages  arising  from 
expenses  incurred  in  preparing  to  remove  to  and  oc- 
cupy the  premises  together  with  the  difference  be- 
tween the  real  value  of  the  rent  and  the  sum  agreed 
to  be  paid.  And  in  Dodds  v.  Hakes,  114  iV^  Y.  260, 
the  rule  as  to  damages  for  failure  to  give  possession 
of  demised  premises  was  stated  as  follows  :  **  The 
rule  in  all  cases  when  damages  are  claimed  solely 


500  KELLT  V.  HILES. 


Concurring  Opinion  by  Ingbaham,  J. 


from  the  failure  of  the  lessor  to  give  the  lessee  pos- 
session of  the  leased  property,  is  well  settled,  and 
limits  the  plaintiflfs  recovery  to  an  amount  repre- 
sented by  the  excess  of  the  actual  rental  value  over 
the  rent  reserved  in  the  lease.  Trull  v.  Granger,  8 
N.  ¥.116;  Pumpelly  v.  Phelps,  40  lb.  69. '• 

These  rules  clearly  show  that  it  was  error  to  allow 
the  plaintiff  to  testify,  and  the  jury  to  consider  the 
testimony,  as  to  the  alleged  loss  of  profits,  and  that 
the  measure  of  damans  which  should  have  been 
adopted,  was  the  amount  represented  by  the  excess 
of  the  actual  rental  value  which  the  premises  would 
have  had  if  they  had  been  completed  in  time,  over 
the  rent  reserved  in  the  lease. 

The  error  pointed  out  necessitates  a  new  trial, 
and  consequently  it  is  not  necessary  to  determine 
the  other  questions  in  the  case. 

The  judgment  and  order  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  the  appellants  to 
abide  the  event. 

Sedgwick,  Ch.  J.,  concurred. 

Ingbaham,  J.  (concurring").— I  concur  in  Judge 
Fbeedmak's  opinion,  but  do  not  wish  to  be  considered 
as  deciding  that  upon  the  evidence  the  defendants 
were  liable.  There  was  no  express  covenant  in  the 
lease  to  plaintiff.  It  did  not  appear  that  defendants 
were  under  any  obligation  to  make  the  repairs  or 
that  they  assumed  to  do  so.  The  agreement  between 
the  parties  to  this  action  provided  that  the  owner  of 
the  building,  who  was  the  paramount  landlord,  was 
to  make  the  repairs,  and  plaintiff  agreed  to  yield  up 
the  possession  of  the  premises  to  allow  him  to  make 
such  repairs.  There  was  no  evidence  that  the 
defendants  were  ever  in  possession  of  the  property 
leased  to  plaintiff,  and  I  don't  see  how  these  defend- 
ants could  be  held  to  be  responsible  for  the  default 


DE  KLYN  V.  SILVER  LAKE  ICE  CO.  50X 

Opinion  of  the  Court  by  Fbxbdicav,  J. 

of  the  owner  in  making  the  repairs  within  the  two 
months,  or  for  his  failure  to  restore  possession  of 
the  premises  to  the  plaintiff. 


CHARLES    B.  De  KLYN,  Appellant   v.   SILVER 
LAKE  ICE  COMPANY.  Respondent. 

Beadsgkm  qf  coniraet^RemsUUement — Letters  excluded  on  the  trial  ahould 

be  prinied. 

In  this  case  it  was  established  on  the  trial,  that  the  contract  luid  been 
rescinded,  by  consent  of  both  parties,  by  letters  passing  between  them 
liarch  5th  and  15th,  1888.  Held,  that  no  action  can  be  maintained  upon 
the  contract  after  such  rescission  by  either  party  thereto.  That  proof 
of  deliveries  of  ioe,  that  was  the  subject  of  the  contract,  by  the  defend- 
ant to  plaintiff  after  such  rescission,  could  not  have  the  effect  of  rein- 
stating the  contract  between  the  parties. 

Certain  letters  were  offered  in  evidence  on  the  trial  by  the  plaintiff,  and 

were  excluded,  and  exception  duly  tidcen.  These  letters  were  not 
printed  in  the  case,  and  consequently  it  cannot  be  held  that  their  ex- 
clusion on  the  ground  of  immateiiality  constituted  error. 

Before  Sedgwick,  Ch.  J.,  Fbeedman  and  Ingbaham,  J  J. 

Decided  January  5,  1891. 

Appeal  from  judgment  entered  upon  a  dismissal 
of  the  complaint  at  the  trial. 

Morrison  &  Kennedy^  attorneys,  and  L.  J.  and  H^ 
Morrison  of  counsel,  for  appellant. 

Putnam  &  Slocum,  attorneys,  and  Wallace  Mac/ar- 
lane  of  counsel,  for  respondent. 

By    the     Court. — Fbeedman,    J. — The    evidence 
given  at  the  trial  established  that  the  contract  upon 
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which  this  action  was  brought,  had  been  rescinded 
by  the  letters  of  March  5th  and  March  15th,  and 
consequently  no  action  can  be  maintained  upon  it 
by  either  party.  The  claim  of  the  plaintiff  that  the 
letter  of  March  5th  should  be  treated  as  a  mere  6rw- 
tum  fuhnen  cannot  be  sustained.  There  having  been 
a  rescission,  proof  of  deliveries  of  ice  subsequent  to 
March  17  th  could  not  have  the  effect  of  reinstating  the 
contract.  Such  deliveries  may  have  been  made  at 
market  rates  as  proposed  by  the  letter  of  March  5th, 
but  it  was  not  necessary  to  determine  the  precise 
point.  The  letters  excluded  are  not  printed  in  the 
case  and  consequently  it  cannot  be  held  that  their 
exclusion  on  the  ground  of  immateriality  constituted 
error.  Upon  the  whole  case  no  sufficient  reason 
appears  for  disturbing  the  judgment. 

The  judgment  should  be  affirmed  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 

Inobaham,  J. — I  concur  in  the  result. 


WILLIAM  PALM,  Respondent  v.  THE  NEW 
YORK,  NEW  HAVEN  AND  HARTFORD  RAIL- 
ROAD  COMPANY,  Appellant. 

Action  for  ike  recovery  of  a  penalty  of  fifty  doUarSf  under  diopter  185  €f  (ke 
I/XW8  of  1887,  entitled  **  An  Act  to  prevent  extortion  by  railroad  oowiponie^" 

The  plaintiff  claimed  that  on  the  20th  of  August,  1889,  he  took  passage 
on  a  passenger  train  of  the  defendant  to  be  caiTied  on  the  defendant's 
road  from  134th  street,  in  the  city  of  New  Tork,  to  Morris  Park,  in  the 
state  of  New  Tork,  and  thence  back  to  said  184th  street.  That  he  was 
charged  and  compelled  to  pay,  contrary  to  the  laws  of  the  state  of  New 
York,  fourteen  cents  in  excess  of  the  sum  that  the  defendant  had  the 
right  to  ask  and  receive,  whereby  defendant  became  liable  to  pay  to  the 
plaintiff  under  and  by  virtue  of  the  statute  of  the  state  of  New  Tork, 
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entitled  **  An  Act  to  prevent  extortion  by  railroad  companies,"  passed 
March  27th,  1857,  the  sum  of  fifty  dollars,  together  with  the  sum  of 
fourteen  cents  so  asked  and  received  as  aforesaid,  in  excess  of  the 
legal  fee. 

The  defendant  is  a  foreign  corporation  chartered  by  the  state  of  Ck>n- 
necticut  in  the  year  1844,  and  in  1846,  by  chapter  195  of  the  laws  of  the 
state  of  New  York,  it  was  granted  permission  to  extend  its  railroad  from 
the  state  line  of  Conneotlout  to  thfi  New  York  and  Harlem  Bailroad, 
connecting  therewith  at  Williams  Bridge,  upon  certain  conditions,  one 
of  which  provided  that  the  charge  for  transportation  of  any  passenger 
shall  not  exceed  three  cents  per  mile  in  the  state  of  New  York.  This 
condition  is  not  applicable  to  the  case  at  bar,  because  it  is  expressly 
limited  to  that  part  of  the  road  specified  in  the  act,  and  defendant  was 
not  a  passenger  over  that  part  of  the  road.  The  passage  of  the  plaint- 
iff, from  which  plaintilTs  claim  arose,  was  on  a  railroad  known  as  the 
Harlem  Biver  and  Port  Chester  Bailroad,  used  and  operated  by  the 
defendant  under  a  lease,  and  the  liability  of  the  defendant  rests  upon 
the  legal  status  of  the  last  named  company,  and  the  rate  of  fare  it  had 
a  right  to  charge.  This  company  was  shown  to  have  been  organized 
under  chapter  763  of  the  Laws  of  1866,  as  amended  by  chapter  722  of 
the  laws  of  1869.  Neither  of  these  laws  fixes  or  limits  the  rate  of 
transportation  over  the  road,  and  taken  together  authorize  the  con- 
struction, maintenance  and  operation  of  the  road  in  a  certain  manner, 
which  includes  a  lease  by  certain  persons,  specifically  named,  and  their 
associates  **wkefi  dtUy  formed  hUo  a  oorporaHon  under  and  purmumi  to 
an  act  to  auihorize  the  formation  of  railroad  eorporaUone  and  to  regtdate 
the  same,  passed  "  April  2, 1850.  This  is  the  general  railroad  act  of  New 
York.  Subdivision  9  of  section  28  of  this  act  confers  upon  railroad 
corporations  organized  and  formed  under  its  provisions,  the  power  to 
regulate  the  compensation  to  be  paid  to  them  for  the  transportation  of 
passengers,  providing,  however,  that  such  compensation  shall  not 
exceed  three  cents  a  mile,  and  it  was  upon  this  subdivision  and  the 
amendments  to  said  act  in  1857  and  1886,  that  the  trial  judge  rested 
when  he  held  the  defendant  liable  for  the  penalty. 

Held,  that  it  was  essential  and  necessary  that  the  actual  and  due  forma- 
tion of  a  corporation,  under  this  general  railroad  act,  as  provided  in 
the  Acts  of  1866  and  1869,  should  be  shown  before  the  prohibition  con- 
tained in  the  said  general  railroad  act  can  be  enforced  by  the  infliction 
of  a  penalty  under  it  or  the  itcts  amendatory  thereof,  for  the  general 
railroad  act  in  terms  applies  only  to  corporations  formed  under  it. 
Under  the  assumption  that  the  defendant,  as  a  foreign  corporation, 
under  its  lease  of  the  Harlem  Blver  and  Port  Chester  Bailroad,  had  no 
right  to  charge  a  higher  rate  than  the  Harlem  Biver  and  Port  Chester 
Bailroad  Company,  when  legally  organized,  could  have  charged  under 
the  geueral  railroad  act,  and  that  the  defendant,  as  lessee,  is  liable  for 
the  penalty  in  every  case  in  which  its  lessor  would  have  been  liable, 
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yet  it  still  remained  Incumbent  upon  the  plaintiff  to  establish  at  the 
trial  and  as  a  part  of  his  case,  that  the  special  acts  authorizing  the 
formation  of  the  Harlem  Biver  and  Port  Chester  Railroad  Co.  were 
followed  up,  and  carried  out,  by  an  actual  and  due  formation  of  a  cor> 
poration  under  and  pursuant  to  the  general  railroad  act.  There  being 
no  evidence  on  this  point.  Its  absence  is  a  fatal  defect  and  error,  for 
the  judgment  rests  upon  the  provisions  of  a  penal  statute.  The  claim 
is  that  defendant  is  guilty  of  eztbrtion.  In  such  a  case  the  rule  is  well 
settled,  that  all  doubtful  points  are  to  be  construed  in  favor  of  the 
defendant,  and  the  plaintiff  must  show  a  dear  right  to  the  penalty,  and 
that  he  must  bring  himself  strictly  and  literally  within  the  operation 
of  the  statute,  which  he  failed  to  do. 

Before  Sedqwick,  Ch.  J.,  Freedman  and  Ingraham,  J  J. 

Decicleci  Jcumary  5,  1891. 

Appeal  from  a  judgment  entered  upon  the  decis- 
ion  of  a  judge  after  a  trial  before  him  without  a 
jury. 

Page  &  TafU  attorneys,  and  John  E.  Parsons  of 
counsel,  for  appellant,  on  the  questions  considered, 
argued  : — 

I.  The  defendant  is  a  foreign  corporation,  organ- 
ized under  the  laws  of  the  state  of  Connecticut. 
It  is  operating  a  railroad  in  this  state  from  Williams 
Bridge  to  the  Connecticut  state  line,  under  a  permis- 
sive act  of  the  New  York  legislature,  passed  May 
11,  1846.  The  application  of  the  restriction  con- 
tained in  section  4  of  that  act,  as  to  the  rate  of  fare 
allowed  for  each  passenger,  is  expressly  limited  to 
the  line  of  the  road  mentioned  in  the  act,  and  is  not 
applicable  to  the  Harlem  River  and  Port  Chester 
Railroad,  an  entirely  distinct  line.  The  plaintiflTs 
counsel  stated  that  he  relied  on  section  4  of  the  Act 
of  1846.  The  court,  however,  refused  to  charge,  as 
a  matter  of  la^fc  that  there  was  no  violation  in  this 
case  of  that  section.  This  was  error.  The  only 
other  statutory  regulation  of  the  compensation  rail- 
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road  companies  in  this  state  may  receive  for  trans- 
porting passengers  is  contained  in  subdivision  9  of 
section  28  of  the  general  railroad  act  {Laws  of  1850, 
ch.  140).  The  section  provides  :  '*  Every  corpora- 
tion formed  under  this  act  shall  *  *  *  have  power 

*  *  *  9.  To  regulate  the  time  and  manner  in 
which  passengers  and  property  shall  be  transported, 
and  the  compensation  to  be  paid  therefor.  But  such 
compensation  for  any  passenger  and  his  ordinary 
baggage  shall  not  exceed  three   cents  per  mile.'* 

*  4:  4t  rjij^jg  provlsiou  docs  not  apply  to  the  defend- 
ant company ,  because  it  is  not  a  corporation  formed 
under  the  Act  of  1850.  There  being  no  other  act 
in  this  state  limiting  the  compensation  a  railroad 
company  may  receive,  the  defendant,  being  a  foreign 
corporation,  is  subject  to  no  restriction  whatever. 

II.  Assuming,  however,  that  the  defendant  is  sub- 
ject to  the  provisions  of  the  general  railroad  act,  yet 
subdivision  9  of  that  act  is  not  applicable  under  the 
circumstances  of  the  present  case.  Subdivision  9 
provides  for  -  the  time  and  manner  in  which  pas- 
sengers and  property  shall  be  transpo7'ted,  and  the 
compensation  to  be  paid  therefor,''  and  restricts 
such  compensation  to  three  cents  a  mile  for  each 
passenger.  Compensation  is  to  be  received  under 
subdivision  7  for  transportation  *'  on  their  railroad.'* 
The  compensation  received  by  the  defendant  for 
carrying  the  plaintiff  from  the  Harlem  River  to 
Morris  Park  was  not  received  for  the  transportation 
of  the  plaintiff  on  the  defendant's  railroad  within 
the  meaning  of  the  statute.  The  main  features  of 
the  service  furnished  by  the  defendant  to  the  plaint- 
iff were  as  follows :  The  trains  were  furnished  for 
the  exclusive  use  of  himself  and  others  who  pur- 
chased the  special  service  tickets.  The  train  made 
no  stops  on  the  defendant's  railroad  except  at  the 
Harlem  River  station.  When  it  had  arrived  at  a 
point  below  Van  Nest  station  it  went  off  on  to  the 
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spur  track  and  conveyed  the  passengers  over  land 
owned  by  its  lessor  and  not  acquired  for  railroad 
purposes,  to  a  place  easily  accessible  ifi  the  race- 
course grounds,  and  about  one-half  mile  from  the 
nearest  station  of  the  defendant's  railroad.  The 
spur  track  was  used  for  the  sole  purpose  of  accom- 
modating the  special  trains  to  the  race-course  and 
only  at  the  time  when  race  metings  were  held  in 
Morris  Park.  Tickets  were  sold  from  the  Harlem 
River  station  to  Morris  Park  and  return  for  fifty 
cents  for  the  special  service.  No  stops  were  made 
between  Harlem  River  and  Morris  Park.  The  stat- 
ute  refers  only  to  **  transportation  on  their  rail- 
road." This  obviously  has  reference  to  transpor- 
tation from  station  to  station  on  the  road  itself,  and 
Morris  Park  is  not  within  the  meaning  of  the  statute  a 
station  on  the  road.  It  is  no  more  so  than  a  restaurant 
maintained  on  land  of  the  defendant,  separate  and  dis- 
tinct from  its  railroad  service,  in  the  strict  meaning  of 
that  term.  Suppose  that  a  grand  stand  stood  on  the 
line  of  the  spur.  Can  there  be  doubt  that  the  com- 
pany would  be  permitted  to  charge  for  transporta- 
tion with  the  right  to  use  the  grand  stand,  at  a  rate 
in  excess  of  three  cents  a  mile  ?  In  principle  there 
is  no  difference  between  the  use  of  the  grand  stand 
placed  upon  the  spur  and  the  use  of  the  other  ad- 
vantages which  the  spur  provides.  It  means  to  the 
public  the  prevention  of  confusion,  great  saving 
of  time,  and  greatly  increased  facility  for  visiting 
the  races.  All  of  these  conditions  are  outside  of 
transportation.  To  determine  that  for  them  com- 
pensation may  not  be  received  is  to  forbid  a  railroad 
company  to  furnish  for  the  convenience  of  its  pas- 
sengers anything  beyond  mere  transportation.  It 
would  prohibit  the  ownership  of  a  hotel,  or  a 
restaurant,  etc.  It  is  neither  within  the  policy  nor 
within  the  letter  of  the  law  that  this  should  be  done. 
The  extra  charge  is   distinct  -  from  the  charge  for 
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transportation.  Every  passenger  is  given  the  option 
of  traveling  on  the  road  at  the  legal  rate  or  purchas- 
ing for  a  consideration  additional  facilities  or  con- 
veniences in  addition  to  the  ordinary  transportation. 
The  nature  of  these  conveniences,  as  distinguished 
from  the  ordinary  transportation,  clearly  appears 
from  the  facts  of  this  case  :  The  land  upon  which  the 
spur  track  was  built  to  Morris  Park  is  not  a  portion 
of  defendant's  right  of  way  ;  at  no  time  during  the 
eighteen  years  it  had  been  owned  by  the  defendant's 
lessor  had  it  been  used  for  railroad  purposes  ;  in 
1889  the  defendant  built  six  tracks  upon  the  said 
land,  about  one-half  mile  long,  for  the  sole  purpose 
of  carrying  special  trains  to  Morris  Park,  and  fur- 
nished extensive  terminal  facilities  at  the  park  end 
of  the  tracks  ;  these  tracks  and  terminal  facilities 
are  not  used,  except  at  the  time  when  race  meetings 
are  held  at  Morris  Park  ;  all  passengers  who  applied 
for  transportation  to  Van  Nest  station  were  accom- 
modated at  a  fare  within  the  legal  rate.  The  trans- 
portation of  passengers  over  a  half-mile  of  private 
track  oflf  the  line  of  the  defendant's  railroad  is  there- 
fore as  foreign  to  the  ordinary  transportation  busi- 
ness of  the  company  as  the  furnishing  of  meals  or 
seats  in  a  grand  stand,  or  the  carrying  in  elevators 
or  carriages.  The  land  on  which  the  six  tracks  were 
built  might  have  been  converted  into  a  private  road 
on  which  to  carry  passengers  from  Van  Nest  station 
to  the  race  course.  The  defendant  preferred  the 
more  convenient  arrangement  of  building  a  spur 
track.  To  do  this  they  needed  no  statutory  au- 
thority. 

III.  This  is  a  penal  action.  Its  object  is  to  enforce 
a  penalty.  The  claim  is  that  the  defendant  has 
been  guilty  of  extortion.  As  between  the  plaintiff 
who  asks  to  recover  the  fifty  dollars  for  himself  in- 
dividually, and  the  defendant,  the  legislation  upon 
the  subject  is  to  be  construed  as  a  penal  statute, 
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most  strongly  in  favor  of  the  defendant.  The  plaint- 
iff must  show  a  clear  right  to  the  penalty;  he  must 
bring  himself  strictly  and  literally  within  the  oper- 
ation of  the  statute.  He  may  not  argue  that  the 
use  of  the  spur  is  not  warranted  by  law,  and  that 
for  the  convenience  which  its  use  affords  he  is,  there- 
fore, not  compelled  to  pay.  As  between  him  and 
the  defendant  that  is  not  the  question.  His  right, 
in  any  event,  depends  upon  the  question  whether  for 
transportation  over  the  defendant's  road  he  has  been 
charged  more  than  three  cents  a  mile.  Clearly  there 
is  no  limit  to  the  rate  which  a  person  may  be  per- 
mitted to  pay  for  facilities,  conveniences  and  trans- 
portation off  the  road.  The  case  comes  down  to  the 
suggestion  made  by  Judge  Tbuax  :  A  New  York 
State  railroad  can  only  charge  at  the  rate  of  three 
cents  a  mile  for  transportation  between  stations, 
whatever  may  be  the  facilities,  conveniences  and 
advantages  provided  by  the  company  on  the  route; 
but  the  defendant  maintains  that  it  is  not  against 
the  policy  or  letter  of  the  law,  and  is  certainly  not 
against  the  interest  of  the  public,  that  facilities  and 
conveniences  off  the  road  shall  be  provided  and  that 
a  suitable  charge  shall  be  made  for  them.  The  estab- 
lished rule  of  construction  is,  that  penal  statutes 
are  to  be  construed  strictly.  Van  Valkenburgh  v. 
Torrey,  7  Cow.  252.  The  statute  declared  that 
the  owner  of  every  house  used  for  racing,  with 
his  priority  or  permission  on  bet,  should  forfeit  the 
value  of  the  horse.  Held,  that  keeping  a  horse  for 
and  allowing  him  to  be  used  in  trotting  on  a  bet,  was 
not  within  the  section  of  the  statute.  Hall  v.  Sigel» 
13  Abb.  N.  S.  178.  An  action  can  be  maintained  to 
make  trustees  individually  liable  for  debts  of  a  social 
organization  when  brought  within  a  year  after  debt 
is  due  and  payable.  In  the  case  below  the  original 
claim  was  put  in  suit,  and  the  judgment  recovered 
was  assigned  to  plaintiff,  who  brought  suit  against 
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defendants,  but  after  the  expiration  of  a  year.  The 
court  held  that  plaintiff  could  not  recover.  ••  The 
statute  is  in  the  nature  of  a  penal  one,  and  this  con- 
struction is  in  accordance  with  the  maxim  that  the 
general  words  of  a  penal  statute  shall  be  restrained 
for  the  benefit  of  him  against  whom  it  is  inflicted.*' 
Seward  v.  Beach,  29  Barb.  239;  affirmed,  53  N.  Y.  607. 
No  opinion.  The  legislature  passed  a  law  imposing 
certain  restrictions  on  the  transportation  of  certain 
classes  of  articles  over  highways,  imposing  a  penalty 
of  twenty  dollars  for  offenses  against  it;  *•  one  half 
to  the  complainant,  and  the  other  half  to  the  county 
treasurer  of  Dutchess,  for  the  benefit  of  the  poor 
fund,"  *  *  *  without  saying  who  should  sue 
and  bring  the  action  for  the  penalty.  The  court 
said  :  •*  James  A.  Seward,  the  plaintiff,  brings  this 
action  to  recover  five  of  the  penalties  imposed  by 
the  act,  and  he  is  bound  to  show  some  authority  for 
bringing  the  action.  Concede  that  the  act  has  been 
broken,  and  the  penalties  incurred.  By  what  right 
does  James  A.  Seward  institute  and  maintain  this 
suit  ?  The  law  must  be  so  construed  as  to  give  it 
effect,  if  possible,  and  at  the  same  time  it  must  be 
construed  strictly,  for  it  is  a  penal  statute."  Judge 
Truax  refused  to  make  this  conclusion  of  law: 
*'  Those  statutes  in  this  suit  are  to  be  regarded  as 
penal  in  their  character.  They  are  to  be  construed 
most  strongly  in  favor  of  the  defendant.  For  the 
plaintiff  to  recover  requires  that  he  shall  be  brought 
strictly  within  the  terms  of  the  statute*"  This  was 
error. 

iZ.  J.  Shadbolt,  attorney,  and  E.  M.  Wight  of  coun- 
sel, for  respondent,  on  the  questions  considered, 
argued  : — 

I.  The  defendant  had  no  right  to  charge  for  the 
transportation  of  any  passenger  and  his  ordinary 
baggage  more  than  three  cents  a  mile.     See  the  act 
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under  which  (it  is  alleged  and  not  denied)  the  de- 
fendant does  business  in  this  State  as  a  common 
carrier;  chap.  196,  Laws  of  1846;  See  charter  Harlem 
River  &  Portchester  Railroad  Co;  chap.  763,  Laws 
1866;  as  amended  chap.  722,  Laws  1869;  ohap.  140, 
Laws  of  1850.  sec.  28.  sub.  9. 

II.  The  power  to  demand  fare  i.  ^.,  compensation 
for  transportation  of  passengers  on  a  railroad  is  not 
an  implied  or  incidental  power,  but  is  derived  from 
statute  and  can  be  exercised  only  under  authority  of 
the  statutes.  The  right  to  carry  passengers  at  all 
comes  from  the  statute,  and  the  right  to  the  price 
comes  from  the  same  source.  The  legislature  has 
seen  fit  to  emphasize  this  and  to  say  that  except  the 
powers  enumerated  *'  no  corporation  shall  possess  or 
exercise  any  corporate  power  except  such  as  shall 
be  necessary  to  the  exercise  of  the  powers  so  enum- 
erated and  given."  1  R.  S.  600,  §  3  ;  2  Kent  Com. 
298;  Halsted  v.  Mayor  of  N.  Y.,  3  N.  Y.  430 ;  Dick- 
inson V.  City  Poughkeepsie,  75  lb.  73.  So  jealously 
does  the  legislature  guard  the  charges  of  railroad 
corporations  that  special  acts  have  been  sought  and 
granted  by  the  legislature  to  enable  railroads  to 
charge  for  special  privileges  or  extraordinary  bur- 
dens. Sleeping  cars.  chap.  12S^  Laws  of  1S5S;  Ele- 
vations, chap.  536,  Latcs  of  1887. 

III.  The  defendant  claims  that  it  was  necessitated 
to  build  sidings  in  order  to  handle  the  people  and 
not  interfere  with  the  regular  traflBc.  **  They  could 
not  do  it  at  all,  we  haven't  the  facilities,"  says  the 
superintendent,  and  these  sidings,  built  at  Van  Nest, 
at  a  cost  of  $42,000  and  some  additional  terminal 
facilities  at  Harlem  River  at  a  cost  of  $3,000  are  the 
excuse  or  justification  offered  by  defendant  for  charg* 
ing  passengers  fifty  cents,  this  being  thirty  cents 
more  than  the  regular  charge  of  twenty  cents  to  Van 
Nest  and  return — ten  cents  each  way — and  no  greater 
number  of  miles.    On  August  31st  defendant  handled 
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12,000  passengers  from  which  it  received  $6,000,  the 
extra  charge  for  this  day  being  $3,600,  and  the  unlaw- 
ful or  extortionate  charge  at  fourteen  cents  being 
$1,680.  The  receipts  for  the  twenty  race  days  at 
an  averageof  10,000  passengers  would  be  $100,000, 
of  which  $60,000  represented  the  extra  charge  and 
$28,000  the  unlawful  or  extortionate  charge. 

IV.  The  defendant  had  the  right  to  take  real  estate 
by  voluntary  grant  or  acquire  it  by  purchase  to  aid 
in  the  construction,  maintenance  and  accommodation 
of  its  railroad.  It  had  the  right  to  furnish  all  neces- 
sary and  convenient  buildings,  stations,  fixtures  and 
machinery  for  the  accommodation  and  use  of  their 
passengers  and  business.  And  it  had  the  further 
right  to  regulate  the  time  and  manner  in  which  pas- 
sengers shall  be  transported  aiyl  the  compensation 
to  be  paid  therefor  ;  but  such  compensation  for  any 
passenger  and  his  ordinary  baggage  shall  not  exceed 
three  cents  per  mile.  Chap.  140,  Laws  of  1850,  §  28. 

V.  The  evidence  oflTered  by  the  defendant  for  the 
purpose  of  excusing  its  extra  charge,  including  the 
stipulation  in  which  the  right  to  object  was  reserved, 
was  inadmisEfible  under  the  pleadings  in  this  case. 
But  even  if  the  plea  had  been  properly  made,  the 
evidence  shows  the  contrary  of  defendant's  claim. 
The  defendant  asked  and  received  compensation  for 
nothing  except  transportation.  Defendant,  for  50 
cents,  delivered  to  the  passenger  a  ticket  in  two 
parts,  one  part  having  printed  on  it  the  figure  1  and 
the  words  "Special  Service,  August,  1889,  R.  C." 
The  other  part  having  the  figure  2  and  the  words 
"  Special  Service,  August,  1889,  H.  R."  The  initial 
letters  are  explained  by  the  superintendent  to  mean 
race  course  and  Harlem  river  respectively,  and  the 
ticket  "  is  a  right  of  passage  between  those  points." 
There  is  no  ground  for  this  contention.  The  claim 
is  absurd,  the  facilities  furnished  were  absolutely 
necessary  to  enable  defendant  to  handle  the  pas- 
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sengers  quickly  and  safely,  and  the  defendant  was 
bound  to  furnish  them. 

VI.  The  defendant  had  acquired  title  to  certain 
property  near  the  Van  Nest  station  under  its  char- 
tered rights  as  a  railroad  corporation.  Having  no 
use  for  all  of  it  for  tracks  or  stations  the  company 
let  the  rest  for  pasturage.  When  use  was  found 
for  it,  spur  tracks  and  sidings  with  platforms  were 
built,  and  at  the  same  time  other  additional  terminal 
facilities  were  arranged  at  Harlem  river,  all  for  the 
purpose  of  enabling  the  company  to  handle  the  ex- 
traordinary traflSc  expected  on  its  road  on  race  days. 
Defendant  furnished  ordinary  passenger*  cars  and 
engines  for  the  passenger's  transportation.  It  reg- 
ulated  the  time  and  manner  of  his  transportation. 
All  this  was  done  lyider  the  law  and  in  accordance 
with  the  law.  But  when  tickets  were  sold  entitling 
the  passenger  to  a  ride  from  Harlem  river  to  the  race 
course  and  return  no  reference  was  had  to  the  charter 
or  the  law,  but  the  price  was  evolved  from  the  greed 
of  a  soulless  corporation. 

By  the  Coubt. — Freedman,  J. — This  action  was 
brought  for  the  recovery  of  a  penalty  given  by 
statute.  The  claim  of  the  plaintiff  is  that  on  a 
certain  day  on  which  he  took  passage  on  a  passenger 
train  of  the  defendant  to  be  carried  on  the  defend- 
ant's road  from  134th  street,  in  the  city  of  New 
York,  to  Morris  Park,  in  the  state  of  New  York,  and 
thence  back  to  said  134th  street,  he  was  charged 
and  compelled  to  pay,  contrary  to  the  laws  of  the 
state  of  New  York,  fourteen  cents  in  excess  of  the 
sum  which  the  defendant  had  the  right  to  ask  and 
to  receive,  by  means  whereof  the  defendant  became 
liable  to  pay  to  the  plaintiff  under  and  by  virtue  of 
the  statutes  of  the  state  of  New  York  to  prevent 
extortion  by  railroad  companies,  the.  sum  of  fifty 
dollars,  together  with  the  sum  of  fourteen  cents  so 
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asked  and  received  as  aforesaid  in  excess  of  the 
legal  fare. 

The  defendant  is  a  foreign  corporation,  having 
been  originally  chartered  by  the  state  of  Connecticut 
in  the  year  1844  under  the  name  of  the  New  York 
and  New  Haven  Railroad  Co.  In  the  year  1846  it 
applied  to  the  legislature  of  the  state  of  New  York 
for  permission  to  extend  its  road  from  the  Con- 
necticut state  line  to  the  line  of  the  New  York  and 
Harlem  Railroad,  and  to  unite  or  connect  with  the 
last  mentioned  railroad  at  or  near  Williams  Bridge. 
Such  permission  was  granted  by  chapter  195  of  the 
Laws  of  1846  upon  certain  conditions,  and  one  of 
said  conditions  was  that  the  charge  for  the  transpor- 
tation of  any  passenger  and  his  ordinary  baggage 
shall  not  exceed  in  the  aggregate  the  sum  of  three 
cents  per  mile  on  that  part  of  said  road  within  this 
state.  This  condition  is  not  applicable  to  the  case 
at  bar,  because  it  is  expressly  limited  to  the  part  of 
the  road  specified,  and  because  the  plaintiff  was  not 
a  passenger  over  that  part  of  the  road. 

The  occurrences  out  of  which  plain tiflTs  claim  arose, 
took  place  on  a  railroad  known  as  the  Harlem  River 
A  Port  Chester  Railroad  and  operated  by  the  de- 
fendant under  a  lease,  and  the  liability  of  the  de- 
fendant for  the  penalty  was  held  by  the  trial  judge 
to  rest  upon  subdivision  9  of  section  28  of  chapter 
145  of  the  Laws  of  1850,  and  the  amendments  of 
said  chapter  by  chapter  185  of  the  Laws  of  1857  and 
chapter  415  of  the  Laws  of  1886.  These  provisions 
constitute  parts  of  what  is  commonly  known  as  the 
general  railroad  act,  and  they  confer  upon  railroad 
corporations  formed  under  the  said  act  the  power  to 
regulate  the  compensation  to  be  paid  to  them  for  the 
transportation  of  passengers,  but  at  the  same  time 
they  provide  that  such  compensation  for  any  pas- 
senger and  his  ordinary  baggage  shall  not  exceed 

three  cents  a  mile. 
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It  therefore  becomes  necessary  to  consider  the 
legal  status  of  the  Harlem  River  &  Port  Chester 
Railroad  Co.  and  to  determine  what  rate  of  fare  it 
had  a  right  to  charge.  This  company  was  shown 
to  have  been  organized  under  chapter  763  of  the 
Laws  of  1866  as  amended  by  chapter  722  of  the 
Laws  of  1869.  Neither  of  these  acts  fixes  or  limits 
the  rate  of  transportation  over  the  road,  and  taken 
together  they  only  authorize  the  construction,  main- 
tenance and  operation  of  the  road  in  a  certain 
manner  prescribed,  which  includes  a  lease,  by 
certain  persons  specifically  named,  and  their  as- 
sociates. "  When  duly  formed  into  a  corporation 
under  and  pursuant  to  an  act  to  authorize  the  forma- 
tion of  railroad  corporations  and  to  regulate  the 
same,"  passed  April  2,  1850.  Under  the  peculiar 
provisions  of  these  acts  it  is  therefore  essential  that 
the  actual  and  due  formation  of  a  corporation  under 
the  general  railroad  act  should  be  shown,  before  the 
prohibition  contained  in  the  general  railroad  act  can 
be  enforced  by  the  infliction  of  a  penalty  under  the 
acts  amendatory  thereof,  for  the  general  railroad  act 
in  terms  applies  only  to  corporations  formed  under  it. 

Even  upon  the  assumption,  therefore,  the  validity 
of  which  need  not  be  discussed  at  present,  that  the 
defendant  as  a  foreign  corporation,  under  its  lease, 
had  no  right  to  charge  a  higher  rate  of  fare  than  the 
Harlem  River  &  Port  Chester  R.  R.  Co.,  when  legally 
organized,  could  have  charged  under  the  general 
railroad  act,  and  that  the  defendant  as  lessee  is 
liable  for  the  penalty  in  every  case  in  which  its 
lessor  would  have  been  liable,  it  still  remained  in- 
cumbent upon  the  plaintiff  to  establish  at  the  trial, 
and  as  part  of  his  case,  that  the  special  acts  authoriz- 
ing the  formation  of  the  Harlem  River  &  Port 
Chester  R.  R.  Co.  were  followed  up  by  actual  and 
due  formation  of  a  corporation  under  and  pursuant 
to  the  general  railroad  act. 
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The  case  contains  no  finding  nor  any  evidence 
upon  this  point,  and  consequently  there  is  a  fatal 
defect. 

This  is  a  penal  action.  It  rests  upon  the  pro- 
visions of  a  penal  statute.  The  claim  is  that  the  de- 
fendant has  been  guilty  of  extortion.  In  such  a  case 
the  rule  is  well  settled  that  all  doubtful  points  are 
to  be  construed  in  favor  of  the  defendant ;  that  the 
plaintiff  must  show  a  clear  right  to  the  penalty  and 
that  he  must  bring  himself  strictly  and  literally 
within  the  operation  of  the  statute.  This  the  plaint- 
iff failed  to  do. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the 
event. 

Sedgwick,  Ch.  J.,  and  Ingbaham,  J.,  concurred. 


LIDA  C.  SCHWARZ,  Plaintiff  v.  THE  FAMILY 

FUND  SOCIETY,  Defendant. 

iVacftoe — VerditA  directed  for  plaintiff'-ExoepHona  ordered  to  be  heard  in  the 
first  instance  at  general  term. — No  exception  taken  to  the  direction  of  the 
verdict— Party  agaiinat  whom  the  verdict  waa  directed  deemed  to  have 
acquiesced  in  the  direction. 

Id  this  case,  at  the  trial,  evidence  was  given  on  both  sides,  and  upon 
the  close  of  the  evidence  plaintiffs  counsel  moved  that  a  verdict  be 
directed  for  plaintiff  on  certain  grounds  which  he  stated.  The  court 
granted  the  motion  and  directed  the  Jury  to  find  a  verdict  for  the  sum 
of  $5,164.99,  and  the  Jury  rendered  a  verdict  accordingly.  The  court 
thereupon  ordered  the  exceptions  taken  during  the  trial  to  be  heard  in 
the  first  instance  at  general  term,  and  the  entry  of  Judgment  upon  the 
verdict  be  suspended  in  the  meantime,  and  until  the  hearing  and 
decision  of  the  general  term  of  this  court  upon  the  said  exceptions. 
There  was  no  exception  by  the  defendant  to  the  direction  of  the  ver- 
dict by  the  court. 

BM,  That  in  this  case  the  first  requisite  for  a  disturbance  of  the  ver« 
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diet  iB  that  there  should  be  an  exception  to  the  direction  of  the  ver- 
dict, and,  without  such  an  exception,  it  must  be  deemed  and  held  that 
the  party  against  whom  the  verdict  was  rendered,  aoquieeced  in  the 
direction.  The  necessary  consequence  of  this  acquiescence,  and 
of  the  laclc  of  power  in  the  general  term  to  disturb  the  verdict  as 
directed,  is  that  ail  prior  exceptions  taken  before  the  verdict  was 
directed,  and  in  the  course  of  the  trial,  have  become  immaterial,  and 
the  exceptions  must  be  overruled  and  Judgment  ordered  for  the 
plaintiff  upon  the  verdict. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Decided  January  5,  1891. 

Exceptions  ordered  to  be  heard  in  the  first  instance 
at  general  term. 

Blumenstiel  db  Hirsch^  for  plaintiff! 

Charles  S.  Noyes,  for  defendant. 

By  the  Coubt. — Freedman,  J. — The  action  was 
brought  by  the  plaintiff*  as  the  beneficiary  under  a 
policy  for  the  sum  of  $5,000  issued  by  defendant  on 
the  life  of  Louis  Schwarz,  her  husband,  who  died 
July  17,  1889.  The  defence  was  a  general  denial 
and  a  justification  of  defendant's  refusal  to  pay  be- 
cause of  alleged  false  representations  in  obtaining  a 
reinstatement  of  the  policy. 

At  the  trial  evidence  was  given  on  both  sides, 
and  upon  the  close  of  the  evidence  plaintiff's  counsel 
moved  that  a  verdict  be  directed  for  the  plaintiff^  on 
certain  grounds  which  he  stated.  The  court  granted 
the  motion  and  directed  the  jury  to  find  a  verdict  for 
the  plaintiff*  for  the  sum  of  $5,164.99,  and  the  jury 
rendered  a  verdict  accordingly.  The  court  there- 
upon ordered  *'  that  the  exceptions  taken  during  the 
trial  be  heard  in  the  first  instance  at  general  term^ 
and  that  the  entry  of  judgment  upon  the  verdict 
aforesaid  be  suspended  in  the  meantime  and  until 
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the  hearing  and  decision  of  the  general  term  of  this 
court  upon  the  said  exceptions.*'  The  case  fails  to 
show  that  the  defendant  excepted  to  the  direction 
of  the  verdict. 

There  are  but  two  cases  in  which  the  proceedings 
upon  a  trial  before  a  court  and  jury  can  be  reviewed 
at  general  term  in  the  first  instance  and  before 
judgment.  One  is  where  the  unsuccessful  party 
desires  to  move  for  a  new  trial  upon  exceptions 
taken  by  him  upon  the  trial,  and  the  trial  judge 
directs  that  such  motion  upon  said  exceptions  be 
heard  in  the  first  instance  at  general  term  and  that 
the  entry  of  judgment  be  suspended  until  the  decis- 
ion  of  the  general  term. 

The  other  case  is  where,  upon  the  trial,  an  uncon- 
troverted  state  of  facts  is  presented,  involving  only 
questions  of  law,  without  exceptions  on  either  side 
to  the  reception  or  rejection  of  evidence,  and  the 
judge  directs  a  verdict  subject  to  the  opinion  of  the 
court  at  general  term. 

In  each  of  these  two  cases  the  jurisdiction  of  the 
general  term  is  limited  by  the  order  sending  the 
case  there. 

On  an  appeal  from  a  judgment  the  jurdisdiction  of 
the  general  term  depends  upon  the  notice  of  appeal. 
If  the  notice  states  that  the  appeal  is  from  the 
judgment,  only  questions  of  law  can  be  reviewed. 
If,  however,  it  states  that  the  appeal  is  from  the 
judgment  and  also  from  the  order  denying  a  motion 
for  a  new  trial,  questions  of  fact  as  well  as  of  law 
may  be  reviewed. 

In  the  two  cases  specified  in  which  the  general 
term  may  consider  certain  questions  fe^/ore  judgment, 
the  order  sending  the  case  there  takes  the  place  of 
a  notice  of  appeal  and  confines  the  jurisdiction  of 
the  general  term  to  those  matters  which  under  the 
provisions  of  the  Code  of  Civil  Procedure  may  be 
done  under  the  order. 


518  SEDDON  V.  DONALD, 


Statement  of  the  Case. 


In  the  case,  therefore,  of  a  motion  for  a  new  trial 
after  the  direction  of  a  verdict  upon  exceptions  the 
first  requisite  for  a  disturbance  of  the  verdict  is  that 
there  should  be  an  exception  to  the  direction  of  the 
verdict.  Without  such  an  exception  it  must  be 
deemed  that  the  party  against  whom  the  verdict 
was  directed  after  all  acquiesced  in  the  direction. 
The  necessary  consequence  of  this  acquiescence 
and  of  the  lack  of  power  in  the  general  term  to 
disturb  the  verdict  as  directed,  is  that  all  prior 
exceptions  taken  in  the  course  of  the  trial  have 
become  immaterial.  The  case  before  us  is  subject 
to  this  criticism. 

The  exceptions  must  be  overruled  and  judgment 
ordered  for  the  plaintiff  upon  the  verdict,  with  costs. 

Sedgwick,  Ch.  J.,  concurred. 


CHARLES  A.  SEDDON  et  al.,  Appellants  v. 
ROBERT  DONALD,  Respondent. 

Queations  of  fad,  wluU  cuia  are  necesaary  on  the  trial  to  enswre  their  rtviem. 

Where  the  plaintiffs,  at  the  close  of  the  case,  made  no  motion  for  the 
direction  of  a  verdict  in  their  favor,  and  issues  were  submitted  to  the 
jury  under  a  charge  to  which  no  exception  was  taken,  and  after  the 
Jury  had  found  a  verdict  for  defendant  the  plaintiffs*  counsel  moved 
generally  for  a  new  trial  but  stated  no  ground  for  the  motion,  and 
the  case  contains  no  certificate  that  it  contains  all  the  evidenoe,  no 
questions  of  fact  can  be  reviewed  on  the  appeal  under  these  ciroum* 
stances. 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Decided  January  6,  1891. 

Appeal  from  judgment  entered  in  favor  of  the  de- 
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fendant  upon  the  verdict  of  a  jury,  and  from  order 
denying  plaintiffs*  motion  for  a  new  trial. 

Stallknecht  &  Randel^  attorneys,  and  William  F. 
Bandel  of  counsel,  for  appellants. 

Wilder,  Wilder  cfe  Lynch,  attorneys,  and  William  J. 
Lynch  and  James  M.  Hunt  of  counsel,  for  respondent. 

Bt  the  Coubt. — Fbeedman,  J. — The  plaintiffs,  at 
the  close  of  the  case,  made  no  motion  for  the  direc- 
tion of  a  verdict  in  their  favor.  The  issues  were 
submitted  to  the  jury  under  a  charge  to  which  no 
exception  was  taken.  The  jury  having  found  for 
the  defendant,  the  plaintiffs  moved  generally  for  a 
new  trial,  but  stated  no  ground  for  their  motion. 
Moreover,  there  is  no  certificate  that  the  case  con- 
tains all  the  evidence.  Under  these  circumstances 
no  question  of  fact  can  be  reviewed. 

The  exceptions  to  the  admission  and  exclusion  of 
evidence  have  been  examined,  but  none  of  them 
constitutes  suflScient  ground  for  reversal. 

The  judgment  and  order  should  be  affirmed,  with 
costs. 

Sedgwick,  Ch.  J.,  concurred. 
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JAMES  CLINTON  BOLTON,  et  al.,  PLAnrriFra  v. 
WILLIAM  SCHRIEVER,  et  al.,  Defendaots. 

E^eetmetii^TUle^Pirobate  cf  triO^Swrogate  haa  full  JwiMMon  over  ike 
ia»»e  ofMen  (tf  ckdawnieiTaUon  and  to  determine  thefcieis  tqpon  wMcJk  ikeir 
action  tmut  reel. 

The  case  at  bar  is  an  action  of  ejectment,  and  decision  npon  the  same 
rests  upon  the  validity  of  the  probate  of  a  will.  The  plaintiffs  contend 
that  said  probate  Can  be  assailed  in  this  action  and  tliat  it  is  invalid 
by  reason  of  the  fact  assumed  to  have  been  proven,  that  the  testator, 
at  the  time  of  his  death,  was  an  Inhabitant  of  the  state  of  New  York, 
but  not  an  inhabitant  of  the  county  of  New  York,  where  the  will  was 
admitted  to  probate,  and  their  contention  rests  upon  the  doctrine  and 
decision  of  Bolton  v.  Jacks,  6  Robt,  166. 

Held,  That  the  general  doctrine  of  that  case  in  regard  to  the  want  of 
jurisdiction,  rendering  void  the  judgment  of  any  court,  has  stood  the 
test  of  criticism,  and  is  now  good  law  in  this  state ;  but  the  decision 
of  the  case  itself  has  not  been  so  fortunate,  and  in  respect  to  certain 
judicial  determinations  made  by  surrogates'  courts  it  has  been  in  part 
overruled  and  disapproved  by  the  Court  of  Appeals.  That  in  Bode- 
rigas  V.  East  Blver  Savings  Institution,  63  N,  Y,  460,  the  Oourt  of 
Appeals  held  that  the  statutes  of  this  state  furnish  a  complete  system, 
regulating  the  jurisdiction  and  proceedings  of  surrogates'  courts,  and 
the  legislature  Intended  to  confer  upon  them  sole  and  exclusive  juris- 
diction over  the  subject  of  granting  letters  of  administration,  and,  as 
part  of  that  jurisdiction,  to  determine  upon  evidence  the  facts  upon 
which  their  action  rest,  and  if  the  case  be  a  proper  one,  the  surrogate 
musiact  andisaue  letters,  and  that  the  letters  so  issued  are  conclusive  evi- 
dence of  the  authority  of  the  administrator  until  reversed  on  appeal  or 
revoked.  That  in  deference  to  the  views  of  the  learned  judges  on  that 
occasion,  this  court  is  constrained  to  hold  that  the  decision  of  Bolton  v. 
Jacks  is  not  to  be  followed  in  this  case,  and  that  if  there  is  a  distinction 
to  be  made  between  a  judicial  determination  upon  the  question  of  death, 
as  raised  in  the  Boderigas  case,  and  a  judicial  determination  of  inhabit- 
ancy, as  in  the  case  at  bar,  which  this  oourt  does  not  recognize,  the 
plaintiffs  should  be  left  to  urge  that  question  upon  the  Oourt  of 
Appeals.  That  inasmuch  as  letters  testamentary  stand  upon  ^be 
same  legal  footing  as  letters  of  administration,  the  conclusion  reached 
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is  that  it  was  error  to  direct  a  verdict  for  tlie  plaintiffs,  and  it  should 
be  set  aside. 

Before  Fbeedman  and  Inobaham,  JJ. 

Decided  January  5,  1891. 

Verdict  directed  for  plaintiffs  and  exceptions 
ordered  to  be  heard  in  the  first  instance  at  general 
term. 

Johnston  &  Johnston^  attorneys,  and  Lewis  Johnston 
of  counsel,  for  defendants,  argued : — 

As  to  the  validity  and  unassailability  of  the  decree 
of  the  surrogate  admitting  the  will  of  Theodore  B. 
Tallmadge  to  probate.  (1.)  The  decree  of  the  sur- 
rogate admitting  this  will  to  probate  cannot  be 
attacked  collaterally  in  this  proceeding.  The  con- 
tention of  the  plaintiffs  that  it  can  be  attacked  col- 
laterally rests  solely  upon  the  case  of  Bolton  v. 
Jacks,  6  Roht.  166;  the  statement  of  law  in  that  case, 
that  want  of  jurisdiction  in  the  court  giving  a  judgt 
ment  may  always  be  shown  in  any  collateral  pro- 
'ceeding  to  render  such  judgment  void  is  uncontro- 
vertible, and  has  been  approved  in  many  subsequent 
cases,  but  as  to  the  further  rule  laid  down  therein, 
that  the  finding  of  the  surrogate  on  the  facts  pre- 
sented to  him  of  the  residence  of  the  said  testator  is 
not  judicial,  and  that  the  judgment  founded  upon 
such  finding  can  be  attacked  collaterally  ;  that  case 
has  been  overruled  expressly  by  the  Court  of  Appeals 
in  the  case  of  Roderigas  x>.  East  River  Savings  Insti- 
tution, 63  JV^  Y.  460,  in  which  case  the  Court  of  Ap- 
peals, Eabl  and  Milleb,  JJ.,  writing  the  opinions, 
holds  that  that  decision  that  the  proceedings  of  the 
surrogate  were  void,  and  could  be  attacked  collater- 
ally, •*  was  unsound,"  and  further  holds  that  a  sur- 
rogate's decision  on  the  existence  of  facts  conferring 
jurisdiction  i^  judicial  (so  stated  by  Sandfobd,  J.,  in 
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Boiler  V.  The  Mayor,  40  N.  Y.  Super.  Ct  R.  at  pp. 
533,534,  535  and  536).  If  inquiry  into  the  death  of  a 
person  on  whose  estate  administration  is  applied  for 
is  judicial,  why  is  not  inquiry  as  to  the  inhabitancy 
of  the  deceased  (Roderigas  v.  East  R.  S.  I.,  63  N.  Y. 
at  p.  467)?  The  surrogate  in  this  case  had  presented 
to  him  a  verified  petition  showing  that  the  decedent 
was  an  inhabitant  of  the  city  and  county  of  New 
York.  The  surrogate  in  passing  upon  the  questions 
involved  in  this  verified  petition  as  to  his  jurisdic- 
tion in  the  premises  acted  in  a  judicial  manner,  and 
his  decision  cannot  be  attacked  collaterally.  (2.) 
The  Supreme  Court  in  two  cases,  one  being  Morrell 
V.  Dennison,  8  Ahh.  Pr.  R.  401,  decided  in  1859,  and 
passing  upon  the  law  of  1837,  and  upon  the  identical 
facts  in  issue  here,  holds  that  where  the  jurisdic- 
tion of  the  subordinate  tribunal  having  cognizance 
of  the  general  subject  has  attached  by  the  presenta- 
tion of  a  verified  prima /acte  case,  and  by  the  appear- 
ance of  the  parties,  e.  g.  in  the  case  of  proceedings 
before  the  surrogate's  court  for  the  probate  of  a  will, 
even  on  the  quasi  jurisdictional  fact,  such  as  that  of 
inhabitancy,  its  decision  is  conclusive  unless  reversed 
on  appeal.  It  further  holds  that  where  after  a  great 
lapse  of  time  it  is  sought  to  avoid  collaterally  the 
proceedings  of  the  surrogate  in  admitting  to  probate 
a  will  on  the  ground  that  by  reason  of  the  testator's 
non-residence  the  surrogate  had  no  jurisdiction,  the 
question  is  not,  was  the  inhabitancy  of  the  testator 
such  that  the  surrogate  has  no  jurisdiction,  but  was 
the  surrogate  necessarily  wrong  in  deciding  on  the 
evidence  before  him  that  the  intestate  was  an  inhab- 
itant of  his  county.  (3.)  And  the  other  case,  being 
Bolton  V.  Brewster,  32  Barb.  389  (cited  with  appro- 
val in  the  Roderigas  case  and  also  passing  upon  the 
identical  facts  in  issue  herein),  where  the  court  holds 
that  general  jurisdiction  being  given  to  the  surro- 
gate's court  (see  Laws  of  1837,  chap.  4j60,  §  1,  pp.  1 
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and  5),  and  as  that  jurisdiction  depends  upon  facts 
which  must  be  brought  before  the  court  for  its  deter- 
mination upon  evidence  and  it  is  required  to  act 
upon  such  evidence  {Laws  1837,  chap.  460,  §  5),  its 
decision  upon  the  question  of  its  jurisdiction  is  con- 
clusive until  reversed,  revoked  or  vacated  so  far  as 
to  protect  its  officers  and  all  innocent  persons  who 
act  upon  the  faith  of  it,  which  is  practically  the 
decision  in  the  Roderigas  case  (see  63  N.  Y.  at  p. 
464).  See  also  Bumstead  v.  Read,  31  Barb.  661,  also 
passing  upon  the  same  facts  as  in  the  case  at  bar;  as 
also  Bolton  v.  Brush,  8  Abb.  389.  The  surrogate's 
court  had  exclusive  jurisdiction  of  all  other  courts  to 
admit  this  will  to  probate  {Laws  of  1837,  chap.  460, 
§  1,  §§  16  and  17).  (4.)  If  the  surrogate  had  refused 
upon  the  petition  before  him  to  admit  the  will  to 
probate,  the  executor  so  applying  could  have  secured 
a  peremptory  writ  of  mandamus  from  the  Supreme 
Court  to  compel  the  surrogate  to  admit  the  will  to 
probate  (People  v.  Judges  of  Dutchess  C.  P.,  20  Wend. 
656;  Anderson  v.  Anderson,  112  N.  Y.  104;  Roder- 
igas V.  East  R.  S.  I.  63  lb.  at  p.  466;  Estate  o/Ham- 
mersley  9  Ci^.  Proc.  R.  293).  And  the  surrogate 
having  made  a  finding  of  fact,  as  will  be  found  in 
the  letters  testamentary,  that  the  testator  was  an 
inhabitant  of  the  county  of  New  York,  this  degree 
cannot  be  attacked  in  a  collateral  proceeding  of  this 
kind,  the  remedies  for  the  parties  being  solely  in 
the  surrogates  court,  and  until  that  decree  is  re- 
versed or  vacated  or  revoked  it  is  conclusive  here. 
The  court  is  also  respectfully  requested  to  examine 
the  cases  of  Kelly  v.  West,  80  N.  Y.  144,  145,  and 
Harsen,  Admr.  v.  Clark,  14  Week  Dig.  136.  If  the 
surrogate  had  admitted  the  will  to  probate  upon  a 
petition  which  did  not  set  forth  that  the  testator  was 
an  inhabitant  of  the  county  of  New  York,  but  if  said 
petition  had  set  forth  that  he  was  an  inhabitant  of 
Columbia  county,  then  the  decree  would  be  abso- 


524  BOLTOX  «.  SCHBIEVEK 

Defendants'  points. 

lately  void  ;  but  being  required  to  act  by  the  pre- 
sentation of  the  petition  which,  if  true,  gave  him 
jurisdiction  and  compelled  him  to  act  {Laws  of  1837, 
chap.  460,  §  16),  all  innocent  parties  who  had  ac- 
quired any  rights  under  that  decree  are  protected 
thereby,  and  the  remedy  of  the  party  is  solely  in  the 
court  which  admitted  the  will  to  probate  {Matter  of 
Harvey,  3  Redf.  216).  Evidence  of  the  inhabitancy 
of  the  testator  was  before  the  surrogate  ;  if  such  evi- 
dence had  not  been  before  him  and  he  had  made  a 
finding  as  to  the  residence  without  evidence,  then 
the  decree  would  have  been  void  and  the  recitals 
therein  would  have  amounted  to  nothing.  The  dis- 
tinction between  the  cases  is  very  clear.  Such  is 
the  decision  of  this  court  at  general  term  on  Decem- 
ber 5,  1889,  in  the  case  or  Oilman  v.  Tucker,  28  N. 
Y.  St.  Rep.  587,  where  it  was  held  that  the  judgment 
was  not  void  and  was  regular  when  entered,  and  the 
appropriate  remedy  was  by  an  appearance  and 
motion  in  the  court  wherein  the  judgment  was  en- 
tered. Section  2627  of  the  Code  of  Civil  Procedure 
states  that  the  decree  is  only  presumptive  evidence 
that  the  matters  therein  recited  are  true,  but  this 
presumption  is  raised  only  to  meet  the  exigencies 
required  in  the  further  provisions  of  the  Code  that 
probate  can  be  attacked  or  a  will  re-proved  within  a 
certain  time  (§§  2647  and  2648),  but  this  does  not 
apply  to  actions  in  the  other  courts  or  in  collateral 
proceedings.  (5.)  A  careful  examination  of  all  the 
reported  cases  will  convince  the  court  that  the  cases 
as  to  the  right  to  attack  a  judgment  in  a  collateral 
proceeding  resolve  themselves  into  two  classes  : 
First,  cases  where  the  evidence  offered  to  attack  a 
judgment  shows  that  the  evidence  or  facts  upon 
which  such  judgment  was  rendered  could  not,  by 
any  possibility,  have  existed,  then  such  judgment  is 
void  ;  and,  second,  where  the  evidence  offered  goes 
merely  to  contradict  the  evidence  upon  which  the 
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judgment  was  rendered  ;  in  which  cases  the  judg- 
ment cannot  be  attacked  collaterally,  the  remedy 
being  by  appeal  or  by  motion  in  the  court  where  the 
judgment  was  entered  to  vacate  the  same.  In  the 
case  at  bar,  the  evidence  offered  goes  merely  to  con- 
tradict the  evidence  submitted  in  the  verified  peti- 
tion before  the  surrogate.  (6.)  An  examination  of 
the  following  cases  will  show  the  truth  of  the  fore- 
going rule.  McCarthy  v.  Marsh,  6  N.  Y.  263  ;  Bum- 
stead  V.  Eead,  31  Barb.  661 ;  Porter  v.  Purdy,  29  N. 
Y.  106 ;  People  v.  Waldron,  61  How.  221  ;  Lewis  v. 
Button,  8  lb.  103 ;  Skinnion  v.  Kelly,  IS  N.  Y.  356; 
Sheldon  v.  Wright,  5  /&.  497;  Rusher  v.  Sherman,  28 
Barb.  416;  Kinnier  v.  Kinnier,  45  N.  Y.  535;  Staples 
V.  Fairchild,  3  i5.  41.  The  case  cited  by  the  plaint- 
iff's counsel  to  the  court  below,  Chatman  v.  The 
Phenix  Nat.  Bank,  44  N.  Y.  Super.  Ct.  Rep.  340,  sup- 
ports the  contention  of  the  defendants,  and  we  fail 
to  see  how  it  has  any  bearing  favorable  to  the  plaint- 
iff, and  trust  that  the  court  will  examine  the  record 
of  this  case,  as  it  will  surely  convince  the  court  that 
such  contention  is  right.  In  that  case  Judge  Fbeed- 
MAN  says  (p.  360):  *•  Where  a  statute  prescribes  that 
some  facts  must  exist  before  jurisdiction  can  attach 
in  any  court,  such  fact  must  exist  before  there  can 
be  jurisdiction,  and  the  court  cannot  acquire  juris- 
diction by  erroneously  deciding  that  the  fact  exists 
and  that  it  has  jurisdiction,  but  where  general  juris- 
diction is  given  to  the  court  over  any  subject,  and 
that  jurisdiction  depends  in  a  particular  case  upon 
facts  which  must  be  brought  before  the  court  for  its 
determination  upon  evidence,  and  where  it  is  required 
to  act  upon  such  evidence,  its  decision  upon  the 
question  of  its  jurisdiction  is  conclusive  until  re- 
versed, revoked  or  vacated  so  far  as  to  protect  its 
oflScers  and  all  innocent  persons  who  act  upon  the 
faith  of  it."  Thus  it  will  be  seen  that  the  weight  of 
decisions  is  in  favor  of  the  defendants'  position  in 
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relying  upon  the  eflScacy  of  this  decree.  The  case 
of  Bolton  V.  Jacks  stands  alone  opposed  to  the  de- 
fendants* position.  That  case  has  been  expressly 
disapproved  twice  in  the  Court  of  Appeals.  Roderi- 
gas  V.  East  Riv.  Savs.  Inst.  63  N.  Y.  at  p.  469,  holds 
that  in  this  respect  the  decision  in  Bolton  v.  Jacks 
is  unsound,  and  that  the  finding  of  a  surrogate  upon 
the  aflSdavits  presented  to  him  regarding  the  death 
of  a  person  is  judicial  and  cannot  be  attacked  in  a 
collateral  proceeding.  In  the  second  appeal  of  the 
same  case  (76  N.  Y.  at  p.  321)  the  court  sftys:  '*  If 
the  surrogate  has  jurisdiction  of  the  general  subject 
matter,  he  may  exercise  that  jurisdiction  in  a  variety 
of  cases  depending  upon  residence  and  the  like,  and 
his  decision  after  a  hearing  of  the  parties,  upon  the 
question  whether  the  case  calling  for  the  exercise 
of  jurisdiction  exists  or  not,  is  protected  from  col- 
lateral attack.  In  other  words,  it  is  enough  if  he 
has  general  jurisdiction  of  the  subject  matter.'*  * 
*  *  **  But  if  a  person  be  actually  dead,  then  the 
surrogate  is  vested  with  power  over  the  general  sub- 
ject matter.  In  the  latter  case  he  has  a  right  to 
act,  and  although  he  acts  erroneously  his  action  can- 
not be  impeached  collaterally.  He  may  commit  an 
error  as  to  inhabitancy,  which  would  be  sufficient  to 
reverse  his  decision,  but  not  sufficient  to  render  it 
void  from  the  beginning,  for  the  reason  that  he  had 
power  to  act  upon  the  subject.'*  The  Court  of  Ap- 
peals in  the  case  of  Ferguson  v.  Crawford,  70  N.  Y. 
253,  cited  the  Bolton  v.  Jacks  case  with  approval,  in 
so  far  as  that  case  decided  that  a  judgment  can 
always  be  proved  to  be  void  in  a  collateral  proceed- 
ing by  showing  that  the  court  granting  it  had  no 
jurisdiction  of  the  subject  matter  or  acquired  juris- 
diction of  the  parties,  but  did  not  comment  at  all 
upon  the  bearing  of  that  case  in  respect  to  which  it 
was  disapproved  in  the  Roderigas  case.  See  same 
statement  of  the  law  by  Sandford,  J.  in  Boiler  t?. 
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Mayor,  supra.     Thus  will  be  seen  a  clear  distinction 
between  the  two  principles  of  law  involved. 

Edward  C.  Perkins  and  James  Clinton  Bolton,  attor- 
neys and  of  counsel,  for  plaintiffs,  on  the  questions 
considered,  argued  : — 

The  probate  of  the  supposed  will  of  Dr.  Tallmadge 
was  void,  and  as  there  is  no  other  evidence  of  the 
existence  of  a  will,  the  legal  title  is  in  the  plaintiffs 
as  his  heirs.  The  evidence  shows  conclusively  that 
Dr.  Tallmadge  was  an  inhabitant  of  the  state  of  New 
York,  and  was  not  an  inhabitant  of  the  county  of 
New  York,  at  the  time  of  his  death.  Under 
this  state  of  facts,  the  proposition  stated  as  our 
first  point  depends  mainly  on  our  showing  :  (1.) 
That  the  surrogate  of  New  York  county  did  not  have 
jurisdiction  to  admit  the  will  to  probate.  (2.)  That 
plaintiffs  are  not  concluded  by  the  probate  from 
showing  that  the  surrogate  acted  without  jurisdic- 
tion. Both  these  propositions  were  established 
as  the  law  by  the  general  term  of  this  court  in  the 
case  of  Bolton  v.  Jacks,  Q  Robt.  192.  That  case 
was  decided  with  great  deliberation,  and  the  opinion 
of  Jones,  J.,  contains  a  most  elaborate  and  learned 
discussion  of  the  questions  involved,  and  a  com- 
plete review  of*  the  cases  in  point.  We  consider 
it  unnecessary,  therefore,  to  do  much  more  than 
show  that  the  law  has  not  been  changed  since  that 
decision. 

First  : — Dr.  Tallmadge  being  a  resident  of  another 
county,  the  surrogate  of  New  York  county  had  no 
jurisdiction  to  admit  his  will  to  probate.  Bolton  v. 
Jacks,  6  Robt.  at  pp.  192-198.  As  to  this  branch  of 
the  case,  the  decision  in  the  Jacks  case  has  never 
been  questioned.  We  therefore  assume  that  this  court 
will  hold  itself  bound  by  it,  and  content  ourselves 
with  citing  that  portion  of  Judge  JoN£s'  opinion 
which  discusses  it. 


528  BOLTON  V.  SCHRIEVER. 

■    ■     I     I  .1111.  ,  ■        -.  ■  ■ 

Plaintlflfs'  polntB. 

Second  : — The  decree  of  the  surrogate  admitting 
the  will  to  probate  can  be  questioned  for  want  of 
such  jurisdiction.  Bolton  v.  Jacks,  supra^  pp.  198- 
227.  On  this  point  also  we  might  rest  our  case 
upon  that  just  cited,  were  it  not  so  strenuously 
urged,  that  the  authority  of  the  Jacks  case  has  been 
so  weakened  by  what  was  said  of  it  in  the  famous, 
or  rather  notorious,  case  of  Roderigas  v.  The  East 
River  Savings  Bank,  63  N.  Y.  460,  that  this  court 
should  disregard  it.  There  is  no  difficulty,  however, 
in  showing  that  the  criticisms  of  the  Jacks  case  by 
MiLLEB  and  Eabl,  JJ.,  in  the  Roderigas  case,  were 
not  merely  dicta,  but  dicta  founded  on  a  misappre- 
hension of  the  law  applicable  to  the  Jacks  case ; 
and  an  assumption  that  it  was  the  same  as  that 
applicable  to  the  Roderigas  case  ;  and  we  shall  also 
show  that  in  later  cases  the  Court  of  Appeals,  and 
this  court  also,  have  recognized  and  approved  the 
law  laid  down  in  the  Jacks  case.  We  will  first  com- 
pare the  Roderigas  and  the  Jacks  cases.  The  Rod- 
erigas case  was  an  attempt  to  impeach  letters  of 
administration  issued  by  the  surrogate  of  New 
York  county,  on  the  ground  that  the  supposed 
decedent  was  alive  when  they  are  granted.  The 
Jacks  case  was,  and  this  case  is,  an  attempt  to 
impeach  the  probate  of  a  will  by  the  same  sm;- 
rogate,  on  the  ground  that  the  supposed  testa* 
tor  was  not  an  inhabitant  of  the  county  where 
the  will  was  proved.  In  the  Roderigas  case  it  was 
admitted  that  the  surrogate  was  not  given  jurisdic- 
tion to  issue  letters  on  the  estate  of  a  living  person, 
and  the  question  before  the  court  was  whether  he 
was  given  jurisdiction  to  decide  that  a  living  person 
was  dead.  Miller,  J.,  says  (p.  471)  :  "It  is  no 
doubt  true  that  the  surrogate  has  no  jurisdiction  to 
grant  letters  of  administration  on  the  estate  of  a 
living  person  "  ;  and  Earl,  J.  (p.  466),  says  :  **  While 
the  statute  gives  him  no  jurisdiction  to  administer 
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upon  the  estate  of  a  living  person  it  imposes  upon 
him  the  duty  of  inquiry,"  etc.  So  it  was  decided  in 
the  Jacks  case  (and  must,  as  we  have  undertaken  to 
show,  be  assumed  in  this  case),  that  the  surrogate  had 
no  jurisdiction  to  admit  to  probate  the  will  of  Dr. 
Tallmadge,he  not  being  an  inhabitant  of  the  county  ; 
and  the  question  is  whether  the  surrogate  had  juris- 
diction to  decide  that  he  was  an  inhabitant.  Now 
does  it  follow  that,  because  the  letters  in  the  Rode- 
rigas  case  were  held  unassailable  by  proof  that  the 
decedent  was  living,  this  probate  is  unassailable  by 
proof  that  the  decedent  was  not  an  inhabitant  ? 
Because  if  it  does  not  follow,  then  the  remark  as  to 
the  Jacks  case  was  a  mere  dictum.  The  answer  to 
this  question  depends  on  whether  the  grounds  of  the 
conclusion  so  reached  in  the  Roderigas  case  apply 
to  the  Jacks  case.  Now  the  ground  of  the  Roderi- 
gas decision  is,  that  the  surrogate  did  have  jurisdic- 
tion to  decide  that  the  supposed  intestate  was  dead, 
because,  and  simply  and  solely  because,  the  statute 
imposed  on  the  surrogate  the  duty  of  determining 
whether  he  was  dead  or  not.  Consequently  it  does 
not  follow  from  that  decision  that  the  surrogate  had 
jurisdiction  to  decide  whether  Dr.  Tallmadge  was  an 
inhabitant  of  New  York  •  county,  unless  the  statute 
imposed  on  him  the  duty  of  determining  that  fact, 
which  it  does  not.  It  remains  only  to  show  :  (1.) 
That  the  decision  in  the  Roderigas  case  went  on  the 
statute  alone.  (2.)  That  the  statutes  governing  the 
two  cases  are  essentially  different  in  these  regards. 
For  convenience,  we  will  first  compare  the  statutes, 
and  then  demonstrate  the  first  of  these  propositions. 
•'  Lettebs  op  Administbation,"  2  R.  S.  74,  §  23. 
"  The  surrogate  of  each  county  shall  have  sole  and 
exclusive  power,  within  the  county  for  which  he 
may  be  appointed,  to  grant  letters  of  administration, 
etc.  *  *  *  of  persons  dying  intestate  in  the  follow- 
ing  cases  :  "    U  §  26.    ^Before  any  letters  of  ad- 
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ministration  shall  be  granted  on  the  estate  of  any 
person  who  shall  have  died  intestate,  the  fact  of 
such  person's  dying  intestate  shall  be  proved  to  the 
satisfaction  of  the  surrogate,  who  shall  examine  the 
persons  applying  for  such  letters,  on  oath,  touching 
the  time,  place,  and  manner  of  the  death,  and 
whether  or  not  the  party  dying  left  any  will  ;  and 
he  may  also,  in  like  manner,  examine  any  other 
person  and  may  compel  such  person  to  attend  as  a 
witness  for  that  purpose/'  The  provisions  requiring 
proof  of  death  to  the  satisfaction  of  the  surrogate 
are  stated  by  Eabl,  J.  (63  N.  Y.  467,  468),  to  be 
taken  from  an  act  of  1792  (2  Greml.  420),  which 
recited  that  **  administrations  had  been  frequently 
granted  in  this  state,  upon  the  mere  suggestion  of 
the  party  applying  for  the  same,  without  the  proof 
of  the  death  of  the  person  upon  whose  estate  they 
were  granted  ;  and  it  has  happened  that  administra- 
tion had  been  granted  upon  estates  of  persons  who 
were  then  living  and  residing  within  this  state  "  ; 
and  by  which  it  was  enacted  *•  that  no  letters  should 
be  granted  until  due  proof  be  made  before  the  said 
judge  or  surrogate  to  his  satisfaction  that  such  per- 
son was  dead/*  *•  Wills,"  Laws  1837,  ch.  350,  §  1. 
•'  The  surrogate  of  each  county  shall  have  jurisdic- 
tion, exclusive  of  every  other  surrogate,  within  the 
county  for  which  he  may  be  appointed,  to  take  proof 
of  last  wills  and  testaments  of  all  deceased  persons, 
in  the  following  cases  :  "  /rf.  §  4.  '*  The  executor, 
devisee  or  legatee  named  in  any  last  will,  or  any 
person  interested  in  the  estate,  may  have  such  will 
proved  before  the  proper  surrogate."  "  §  5.  On 
application  to  the  surrogate,  he  shall  ascertain  by 
satisfactory  evidence  the  following  facts :  *  *  *  3. 
If  the  will  relate  to  both  real  and  personal  estate, 
the  names  of  residence  of  the  heirs,  widow,  and  next 
of  kin  of  the  testator,  or  that,  upon  diligent  inquiry 
the  same  cannot  be  ascertained."     •*  §  6.  The  sur- 
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rogate  shall  also  ascertain  whether  any  and  which 
of  the  persons  mentioned  in  the  preceding  section 
are  minors,'*  etc.  It  is  thus  apparent  that  while 
the  statute  not  only  authorizes,  but  requires  the 
surrogate  to  pass  on  the  question  of  death  before 
granting  letters  of  administration,  it  neither  requires 
nor  authorizes  him  to  pass  on  the  question  of  resi- 
dence before  proving  a  will.  We  will  now  show  that 
it  is  upon  the  statute  as  to  letters  that  the  Roderigas 
case  is  based.  Two  opinions  were  written  in  this  case. 
That  of  Judge  Milleb  begins  by  quoting  §  23  of  the 
statute  as  we  have  cited  it,  underlining  the  words 
••  shall  be  proved  to  the  satisfaction  "  and  others  by 
which  the  surrogate  is  required  to  make  the  adjudica- 
tion. He  then  says  (p.  470) :  •*  The  first  part  of  the 
section  cited  makes  provision  for  proof  of  death  and 
intestacy  in  all  cases  to  the  satisfaction  of  the  sur- 
rogate, and  the  latter  portion  for  an  examination  as 
to  the  death,  the  circumstances  connected  there- 
with, and  as  to  the  fact  whether  the  party  dying 
left  a  will.  The  foundation  upon  which  the  pro- 
ceedings rest  are  death  and  intestacy,  and  both  of 
these  must  be  satisfactorily  established.  *  *  *  Such 
an  application  is  a  trial  by  the  officer  named  of  the 
fact  of  the  death  and  intestacy  of  the  person  whose 
estate  is  sought  to  bo  administered  upon.*  *  *  The 
power  and  duty  of  the  surrogate  to  issue  the  letters 
upon  satisfactory  proof  being  furnished,  is  very 
clear,  and  the  point  to  be  determined  is,  whether  he 
had  no  jurisdiction  because  it  subsequently  turned 
out  that  the  alleged  intestate  was  living.  It  is  no 
doubt  true  that  the  surrogate  has  no  jurisdiction  to 
grant  letters  upon  the  estate  of  a  living  person  ;  but 
a  mode  has  been  provided  by  law  to  test  the  fact 
whether  a  person  is  deceased,  and  as  the  legislature 
has  enacted  how  this  shall  be  done,  and  as  the  adjudica^ 
tion  of  a  competent  tribunal  must  stand  when  juris- 
diction is  acquired  until  reversed  or  superseded,  ad 
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the  law  requires,  it  is  not  apparent  that  such  a 
determination  is  invalid  and  without  jurisdiction  ** 
(p.  471).  *^  If  the  statute  (§  24,  supra)  had  provided 
only  for  the  issuing  of  letters  and  not  proceeded  to  state 
what  proof  was  required^  it  might  well  be  argued  that  no 
jurisdiction  was  acquired.  So,  if  the  surrogate  had 
issued  the  letters  without  adequate  proof,  the  same 
result  would  follow  "  (p.  472).  ******  The  power 
of  the  legislature  to  pass  laws  in  reference  to  the 
administration  of  the  estates  of  deceased  persons 
cannot  be  doubted.  And,  as  incident  to  that  power, 
it  is  entirely  competent  to  authorize  the  tribunal  consti- 
tuted for  such  a  purpose  to  pass  uponthe  question  of  fact. 
*  *  *  If  the  doctrine  can  be  upheld  that  in  such 
cases  there  is  no  power  to  confer  jurisdiction  to  decide 
the  question,"  etc.,  etc.  (p.  472).  Finally,  in  speak- 
ing of  the  case  of  Jochumsen  v.  SuflFolk  Savings 
Bank,  3  Allen,  87,  which  arose  upon  precisely  similar 
facts,  he  says  (p.  475) :  ••  There  was  no  statute  in  the 
state  of  Massachusetts  making  special  provisions  in 
regard  to  the  subject  as  there  is  here  ;  and,  there- 
fore, it  has  no  application.  In  reference  to  this  case, 
as  well  as  other  cases  which  uphold  the  same  doc- 
trine, it  may  also  be  remarked  that  they  were  dis- 
posed of  without  regard  to  any  statutory  regulations 
which  conferred  upon  a  tribunal  organized  for  that 
purpose,  within  the  jurisdiction  where  they  were 
decided,  authority  to  ini'^estigate^pass  upon  and  decide 
the  question,  whether  a  person  *  whose  estate  was 
sought  to  be  administered  upon  was  deceased.  Sitch 
was  the  object  and  ptirpose  of  the  statute  cited  ;  and  in- 
dependent of  any  rule  which  may  have  otherwise 
prevailed  where  no  tribunal  was  vested  with  power 
to  determine  the  question,  they  must  be  regarded  as 
conclusive."  So  Earl,  J.,  in  his  concurring  opinion 
cites  at  length  the  same  statute,  a3  well  as  that  of 
1792  quoted  above.  He  says  (p.  467) :  *•  I  am  of 
opinion,  taking  into  consideration  the  various  pro- 
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visions  of  the  statutes  that  it  was  the  intention 
of  the  legislature  to  confer  upon  surrogates* 
courts  sole  and  exclusive  jurisdiction  over  the  sub- 
ject of  granting  letters  of  admistration,  and  as  a 
part  of  that  jurisdiction  to  determine  the  facts^  upon 
sufficient  evidence,  upon  which  their  action  must 
rest."  We  will  not  extend  our  quotations.  It  must 
already  be  evident  that  the  Roderigas  case  was  de- 
cided on  grounds  absolutely  irrelevant  to  the  Jacks 
case  or  this  case.  The  question  in  the  Roderigas 
case  was  simply  whether,  the  surrogate  having  juris- 
diction to  inquire  into  the  fact  of  death,  his  decis- 
ion on  that  question  of  fact  could  be  attacked  col- 
laterally, not  for  lack  of  jurdisdiction,  but  for  a  mis- 
take of  fact.  The  question  in  this  and  the  Jacks 
case  is  whether,  the  surrogate  having  no  jurisdiction 
to  inquire  into  the  fact  of  inhabitancy,  his  jurisdic- 
tion to  prove  the  will  can  be  attacked  collaterally • 
One  is  a  question,  whether  there  is  jurisdiction  or  not ; 
the  other  is  a  question  whether,  there  being  no  juris- 
diction, the  decree  can  be  attacked.  The  remark 
about  the  Jacks  case  was,  therefore,  a  dictum,  and, 
moreover,  it  was  a  dictum  evidently  resting  on  the  as- 
sumption that  the  law  as  to  wills  was  the  same  as  that 
as  to  administration.  It  should  bo  noted,  too,  that 
the  two  opinions  in  the  Roderigas  case  are  not  con- 
curred in  even  by  the  two  other  judges  who  voted 
for  reversal.  Anything  unnecessary  to  the  decis- 
ion, therefore,  is  to  be  treated  as  the  mere  personal 
opinion  of  the  judges  delivering  the  opinions. 

Probably  no  case  in  the  New  York  Reports  has 
been  so  severely  criticised  as  the  Roderigas  case. 
Much  of  this  criticism  is  due,  we  think,  to  overlook- 
ing the  fact  that  the  decision  turned  on  the  peculiar 
language  of  the  statute.  It  shows,  however,  that 
60  far  as  a  case  is  concerned  to  which,  like  that  at 
bar,  no  such  statute  applies,  the  universal  consensus 
of  opinion  is,  that  the  jurisdiction  can  be  questioned 
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collaterally.  To  this  effect  see  Thomas  v.  The  People, 
107  HI.  517  ;  Devlin  v.  The  Commonwealth.  101  Pa. 
St.  273  ;  Lavinv.EmigrantBank,  18  Blatchf.  at  p.  5. (per 
Choate.  J.)  ;  21  Alh.  L.  J.  65  ;  22  76.  231 ;  10  Am.  Law 
Reg.  787  ;  Melia  v.  Simmons.  45  Wis.  334  ;  Redfield 
on  Surrogates^  48.  49  n.  (1.)  ;  Jochamsen  v.  Suffolk 
Bank.  3  All.  87  ;  Holyoke  v.  Haskins,  5  Pick.  20 ; 
Same  n.  Same.  9  lb.  259  ;  Duncan  v.  Stewart.  25  Ala. 
{N.  S.)  408  ;  Morgan  v.  Dodge,  44  JV.  H.  259  ;  Cutts 
V.  Haskins.  9  Mass.  547  ;  GriflSn  v.  Prazier.  8  Cr.  9, 
Not  only  has  Bolton  v.  Jacks  not  been  overruled, 
but  the  principle  upon  which  it  depends  has  been 
repeatedly  approved,  and  its  concise  statement  by 
Jones,  J.,  has  been  constantly  quoted  as  the  best 
exposition  of  the  law.  That  statement  is  as  follows  : 
•*  It  is  now  conceded,  at  least  in  this  state,  that  want 
of  jurisdiction  will  render  void  the  judgment  of  any 
court,  whether  it  be  of  superior  or  inferior,  of 
general,  limited  or  local  jurisdiction,  or  of  record 
or  not,  and  that  the  bare  recital  of  jurisdictional 
facts  in  the  record  of  a  judgment  *  *  is  not  con- 
clusive, but  only  prima  facie  evidence  of  the  truth 
of  the  fact  recited,  and  the  party  against  whom  a 
judgment  is  offered  is  not  by  the  bare  fact  of  such 
recitals  estopped  from  showing,  by  a£Srmative  proof, 
that  they  were  untrue,  and  thus  render  the  judg- 
ment void  for  want  of  jurisdiction.*'  Quoted  and 
approved  in  Ferguson  v.  Crawford,  70  N.  Y.  255. 

By  the  Coubt. — Feeedman,  J. — At  the  trial  a 
verdict  was  directed  in  favor  of  the  plaintifis,  and 
the  trial  judge  directed  that  the  exceptions  taken  by 
the  defendants  be  heard  at  general  term  in  the  first 
instance,  and  that  the  entry  of  judgment  be  sus- 
pended in  the  meantime. 

The  action  is  in  ejectment  to  recover  possession 
of  a  lot  of  land  known  as  No.  398  Tenth  avenue,  be- 
tween 32d  and  33d  streets,  in  the  city  of  New  York. 


BOLTON  V.  SCHRIEVER.  535 

Opinion  of  the  Gourt,  by  Fbebdman,  J. 

On  January  17,  1841,  Theodore  B.  Tallmadge 
died  seized  of  the  premises  in  question,  leaving  him 
surviving  two  daughters,  his  only  heirs  at  law,  one 
of  whom  is  the  plaintiff  Angelina  T.  Arthur,  and  the 
other  of  whom,  Laura  E.  Bolton,  was  the  wife  of  the 
plaintiff  James  Clinton  Bolton.  Laura  E.  Bolton  after- 
wards died  leaving  a  will  devising  all  her  real  estate 
to  the  plaintiff  James  Clinton  Bolton. 

The  common  source  of  title  of  both  the  plaintiffs 
and  the  defendants  is  the  said  Theodore  B.  Tall- 
madge, the  plaintiflfe  claiming  by  descent,  and  the 
defendants  adversely  under  his  will  and  subsequent 
conveyances  beginning  with  a  deed  from  Philip 
Burrows,  executor  of  Theodore  B.  Tallmadge  de- 
ceased. Probate  of  the  said  will  was  made  appar- 
ently in  due  form  of  law  in  the  surrogate's  oflSce 
in  the  county  of  New  York  in  1841,  and  if  the  said 
probate  cannot  be  assailed  in  this  action,  the  de- 
fendants showed  a  sufficient  title. 

The  plaintiffs  contend  that  the  said  probate  can 
be  assailed  in  this  action  and  that  it  is  invalid  by 
reason  of  the  fact  which  may  be  assumed  to  have 
been  proven  at  the  trial,  that  Tallmadge,  at  the  time 
of  his  death,  was  an  inhabitant  of  the  state  of  New 
York,  but  not  an  inhabitant  of  the  county  of  New 
York,  and  their  contention  rests  upon  the  doctrine 
and  decision  of  Bolton  v.  Jacks,  6  Robt.  166. 

The  general  doctrine  of  the  case  cited,  namely, 
that  want  of  jurisdiction  renders  void  the  judgment 
of  any  court,  whether  of  superior  or  inferior,  general 
or  limited,  or  local  jurisdiction  ;  that  the  recital  of 
jurisdictional  facts  in  the  record  of  such  judgment 
is  not  conclusive  (unless  made  so  by  statute),  but 
only  prima  facie  evidence  of  the  existence  or  occur- 
rence of  such  facts  ;  and  that  the  party  against  whom 
the  record  of  such  judgment  is  offered  in  evidence, 
is  not  estopped  by  such  recitals  from  showing  af- 
firmatively  by  proof  dehors  the  record  that  they 
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are  untrue,  and  from  thus  avoiding  the  judgment, 
has  stood  the  test  of  criticism  and  is  now  undoubted 
good  law  in  this  state.  It  was  expressly  approved 
by  the  Court  of  Appeals  in  Ferguson  v.  Crawford,  70 
N.  Y.  253  (267.)  The  decision  of  the  case  has  not 
been  so  fortunate  and  in  respect  to  certain  judicial 
determinations  made  by  surrogates'  courts  it  has 
been  in  part  overruled  and  in  part  disapproved  by 
the  Court  of  Appeals. 

In  Roderigas  v.  East  River  Savings  Institution,  63 
N.  Y.  460,  it  was  held  that  the  surrogate,  in  grant- 
ing letters  upon  the  estate  of  the  plaintiff,  who  was 
not  then  dead,  acted  judicially ;  that,  under  the 
statutes  of  this  state,  he  had  jurisdiction  to  issue  the 
letters  upon  a  judicial  inquiry  and  determination  by 
him,  that  death  had  occurred  ;  and  hence,  that  the 
letters^  so  granted  protected  the  defendant  as  an 
innocent  third  party  as  to  the  amount  paid  to  the 
administratrix  on  the  faith  of  the  letters,  though 
they  were  in  fact  granted  on  false  evidence. 
This  determination  was  made  upon  the  construction 
of  the  statutes  of  this  state  regulating  the  juris- 
diction  and  proceedings  of  surrogates'  courts,  and  it 
was  held  that  the  said  statutes  furnish  a  com- 
plete system  ;  that,  in  enacting  the  same,  the  legisla- 
ture intended  to  confer  upon  surrogates'  courts 
sole  and  exclusive  jurisdiction  over  the  subject  of 
granting  letters  of  administration,  and  as  part 
of  that  jurisdiction  to  determine,  upon  su£Scient 
evidence,  the  facts  upon  which  their  action  must 
rest ;  that,  if  the  case  be  a  proper  one,  the  surrogate 
must  act  and  issue  letters ;  and  that  thereupon  the 
letters  so  issued  are  conclusive  evidence  of  the 
authority,  of  the  administrator,  until  reversed  on 
appeal  or  revoked. 

The  decision  of  the  Court  of  Appeals  in  the  case 
last  referred  to  related  to  a  judicial  determination 
made  by  a  surrogate  upon  the  question  of  death. 
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Bat  as  to  a  like  determination  of  the  question  of 
inhabitancy  equally  strong  views  were  expressed 
and  the  decision  of  Bolton  v.  Jacks  in  that  respect 
was  expressly  disapproved  by  Eabl,  J.  (p.  469)  and 
questioned  by  Milleb»  J.  (p.  475)  by  a  reference  to 
two  other  reported  cases  which  are  in  conflict  with 
Bolton  V.  Jacks. 

In  deference  to  the  views  expressed  by  these 
learned  judges  on  that  occasion,  I  feel  constrained 
to  hold  that  the  decision  of  Bolton  v.  Jacks  is  to  be 
followed  no  longer,  and  that,  if  there  is  a  distinction 
to  be  made  between  a  judicial  determination  upon 
the  question  of  death  and  a  judicial  determination 
upon  the  question  of  inhabitancy,  it  is  one  which  the 
plaintiffs  should  be  left  to  urge  upon  the  Court  of 
Appeals.  And  inasmuch  as  letters  testamentary 
stand  upon  precisely  the  same  legal  footing  as  letters 
of  administration,  and  it  not  having  been  shown 
in  this  case,  as  was  shown  upon  a  re-trial  of  the 
Roderigas  case,  that  the  surrogate  did  not  act  judi- 
cially, the  conclusion  to  be  reached  is  that  it  was 
error  to  direct  a  verdict  for  the  plaintiffs.  Under 
the  circumstances  it  is  unnecessary  to  consider  the 
other  questions  presented  by  the  exceptions. 

The  exceptions  of  the  defendants  should  be  sus- 
tained, the  verdict  set  aside  and  a  new  trial  ordered 
with  costs  to  the  defendants  to  abide  the  event. 

Ingbaham,  J. — (concurring). — I  concur  with  Judge 
Fbeedmah  in  his  opinion.  Upon  the  death  of  a  resi- 
dent of  this  state,  jurisdiction  to  administer  upon 
the  estate  of  the  deceased  vests  in  the  surrogate 
courts  established  in  the  several  counties  of  the 
state,  and  this  duty  devolves  upon  the  surrogate  of 
the  county  in  which  the  deceased  resided  at  the  time 
of  his  death. 

The  question  of  the  inhabitancy  of  the  deceased 
becomes  a  question  that  must  be   determined  by 
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the  surrogate  to  whom  an  application  is  made  for 
administration »  and  I  think  it  is  clear  that  the  de- 
termination of  that  question  is  conclusive  except 
in  a  proceeding  to  review  such  determination  and 
cannot  be  attacked  collaterally.  This  principle  is 
recognized  by  the  Court  of  Appeals  on  the  second 
appeal  in  Roderigas  v.  East  R.  S.  I.,  76  N.  Y.  321, 
where  Chubch,  Ch.  J.,  delivering  the  opinion  of  the 
court  says  :  *'  But  if  a  person  be  actually  dead  then 
the  surrogate  is  vested  with  power  over  the  general 
subject  matter.  In  the  latter  case  he  has  the  right 
to  act,  and  although  he  acts  erroneously  his  action 
cannot  be  impeached  collaterally.  He  may  com- 
mit an  error  as  to  inhabitancy  which  would  be  suf- 
ficient to  reverse  his  decision,  but  not  sufficient  to 
render  it  void  from  the  beginning,  for  the  reason 
that  he  has  power  to  act  upon  the  subject.'* 

This  was  the  position  of  the  surrogate  when  the 
application  was  made  to  admit  the  will  of  Tallmadge 
to  probate  and  grant  letters  testamentary  to  his  ex- 
ecutor. He  had  jurisdiction  of  the  subject  matter 
because  Tallmadge  was  dead.  Whether  the  surro- 
gate of  New  York  county  or  the  surrogate  of 
Columbia  county  should  admit  the  will  to  probate 
depended  upon  the  question  of  the  residence  of 
Tallmadge  at  the  time  of  his  death,  and  that 
question  the  surrogate  of  New  York  was  re- 
quired to  determine.  The  petition  for  the  probate 
of  the  will  alleged  that  Tallmadge  resided  in  the 
city  of  New  York,  and  he  determined  that  he  did  so 
reside  by  the  decree  admitting  the  will  to  probate. 

The  authority  of  the  surrogate  to  grant  letters 
testamentary  depended  upon  the  probate  of  the  will. 
It  was  the  appointment  of  the  executors  by  the  will 
that  gave  the  surrogate  jurisdiction  to  grant  the 
letters,  and  if  the  surrogate  had  no  jurisdiction  to 
probate  the  will  he  had  no  jurisdiction  to  grant  the 
letters  ;  yet,  I  hardly  think  it  would  be  claimed 
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thai  the  letters  issued  were  void  so  that  a  payment 
of  a  debt  owing  to  the  deceased  to  such  executors 
:would  not  have  discharged  the  debt. 

I  think,  therefore,  that  the  plaintiflPs  had  no  title 
to  the  property,  and  that  the  complaint  should  have 
been  dismissed. 


GEORGE  A.  WILBUR,  Respondent,  v.  THE  NEW 
YORK  ELECTRIC  CONSTRUCTION  COMPANY, 
Appellant. 

Conlrctct,  when  void  us  being  agamet  public  policy. 

Plaintiff  claims  to  recover  on  a  contract  made  with  defendant  for  his 
work,  labor  and  services  in  soliciting,  advocating  and  procuring  for 
defendant  from  the  municipal  corporate  authorities  of  the  city  of 
Utica,  a  three  years  contract  for  the  lighting  of  said  city  with  electric- 
ity, and  for  a  franchise  granting  defendant  the  right  to  erect  and  use 
wires,  poles  and  other  necessary  appurtenances,  and  thoroughfares 
of  said  city,  etc.,  etc., 

HM,  That  the  evidence  in  the  case  establishes  a  contract  that  Is  void  as 
against  public  policy,  it  being  a  contract  to  exert  personal  Influence  to 
induce  public  officers  and  members  of  a  legislative  body  to  do  official 
acts  and  tending  towards  secret  and  improper  influence  over  official 
action.  It  is  not  necessary  to  adjudge  that  the  parties  stipulated  for 
corrupt  action,  or  that  they  intended  that  secret  and  improper  action 
and  influence  should  be  exerted  and  used.  It  is  enough  that  the  con- 
tract tends  directly  to  those  results,  and  furnishes  temptation  to 
plaintiff  to  resort  to  secret  or  corrupt  means,  or  improper  devices,  to 
influence  legislative  action,  and  tends  to  subject  the  legislature  to 
influence,  destructive  of  its  character  and  fatal  to  public  confldence  in 
its  action.  In  Tool  v,  Norris,  2  WaUaoCy  255,  an  agreement  for  compensa- 
tion to  procure  a  contract  from  the  government  to  furnish  it  supplies, 
was  held  against  public  policy  and  void,  the  court  saying :  **  There  is 
no  real  difference  in  principle  between  an  agreement  to  procure  favors 
from  legislative  bodies  and  an  agreement  to  procure  favors  in  the 
shape  of  contracts  from  the  heads  of  departments.  The  introduction 
of  improper  elements  to  control  the  action  of  both  is  the  direct  and 
inevitable  results  of  all  such  arrangements."  In  this  case  the  express 
object  of  the  contract  was  to   influence  the  municipal  corporate 
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authorities  of  the  city  of  Utlca  to  grant  a  contract,  and  the  conduct 
of  the  plaintiff  in  his  interviews  with  the  aldermen  and  eouncilmen, 
and  the  influence  he  endeavored  to  exercise  over  them,  is  a  practical 
construction  of  what  was  intended  by  the  parties  and  the  object  of  his 
employment. 
Held  alaot  That  the  evidence  failed  to  establish  a  contract  between  the 
plaintiff  and  defendant,  and  the  plaintiff  failed  to  establish  a  cause  of 
action  against  the  defendant,  and  the  complaint  should  have  been  dis- 
missed. 

Before  Sedgwick,  Ch.  J.,  Freedhan  and  Ikgbaham,  J  J. 

Decided  January  6,  1891. 

On  verdict  for  plaintiff,  the  exceptions  taken  by 
the  defendant  were  ordered  to  be  heard  in  the  first 
instance  at  general  term. 

A.  J.  Dittenhoefer  and  /.  M,  Dittenhoefer^  attorneys 
and  of  counsel,  for  appellant,  argued  : — 
•  I.  The  agreement  set  forth  in  the  complaint 
being  void  as  against  public  policy,  the  action  should 
have  been  dismissed,  (a.)  As  alleged  in  the  com- 
plaint, the  claim  is  principally  for  work,  labor  and 
services  rendered  by  the  plaintiff^  for  the  defendant 
*'  in  soliciting,  advocating  and  procuring  for  and  in 
the  name  of  the  defendant  from  the  municipal  au- 
thorities of  the  city  of  Utica,  state  of  New  York,  a 
three  years'  contract  for  the  lighting  of  said  city  by 
electricity  <*  *  *  and  in  arguments  before  the  said 
municipal  corporate  authorities."  (6.)  To  establish 
the  claims,  plaintiff  testified  :  "  I  first  went  to  the 
city  clerk  of  Utica,  found  out  what  the  city  was 
paying  for  lighting  the  streets,  and  other  necessary 
information  for  me  to  do  my  work  ;  I  also  learned 
who  were  the  aldermen  and  chairman  of  the  com- 
mittee of  the  board  for  lighting  the  city.  After  a 
talk  with  him,  I  found  out  how  he  was  disposed  to 
the  plan  of  lighting  the  city  by  electricity.  I 
made  frequent  visits  to  the  city  and  got  acquainted 
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with  nearly  all  the  aldermen.  I  got  many  of  the 
eouncilmen  on  my  side.  As  time  progressed  I  made 
frequent  visits  to  them  and  canvassed  the  city, 
*  *  *  I  made  a  full  and  complete  argument  be- 
fore the  council,  and  on.  the  strength  of  that  and  a 
bid  I  put  in,  a  vote  was  taken  and  we  were  awarded 
the  contract."  On  cross-examination  he  further 
testified  :  **  My  first  business  when  I  got  there  was 
to  try  and  get  the  contract.  For  that  purpose  I 
went  to  see  all  the  aldermen  and  the  mayor.  I  guess 
I  saw  all  the  twelve  aldermen  except  two.  I  saw 
them  individually,  talked  the  matter  over  with  them, 
met  any  objections  they  might  raise  and  made  any 
explanations  they  asked  relating  to  the  system  and 
the  manner  in  which  we  were  to  do  the  lighting.  I 
saw  them  separately  and  collectively  ;  also  the 
mayor  and  city  clerk  and  city  attorney,  city 
engineer,  city  officials  and  board  of  aldermen  ;  and 
after  seeing  them  separately  went  before  the  com- 
mittee on  lighting,  made  an  argument  there,  and 
before  the  mayor  talked  the  matter  over  extensively 
with  him,  went  before  the  board  of  aldermen  when 

in   session  ;    made   an    argument Q.     But    you 

already  captured  the  aldermen  before  that  ?  A.  I 
had  tried  and  I  hoped  I  had.  Q.  You  thought  you 
had?  A.  Yes,  sir,  I  thought  I  had.  After  they  had 
met  and  heard  my  argument  they  passed  a  resolu- 
tion in  favor  of  my  bid.  Q.  What  prior  experience 
had  you  had  before  lobbying  in  Utica  ?  A.  I  have 
been  at  it  more  or  less  since  I  have  been  in  busi- 
ness ;  all  my  business  life.  Q.  That  did  not  require 
any  scientific  knowledge  ?  A.  It  required  some  ex- 
perience. Q.  A  good  address  and  glib  tongue.  A. 
Yes,  and  a  general  acquaintance  with  the  electrical 
business.  *  *  *  There  is  no  other  testimony 
as  to  plaintiflfs  service  in  this  branch  of  the  work 
and  it  stands  uncontradicted,  (c.)  It  has  been  uni- 
formly held  that  no  recovery  can  be  had  for  services 
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of  that  character,  on  the  groimd  that  they  are  detri- 
mental to  the  public  good.  Carey  t?.  W.  U.  Tel.  C!o., 
20  Abb.  N.  a  ;  Tool  v.  Norris,  2  Wallace,  45  ; 
Oscanyont?.  Arms  Co.,  103  U.  S.61  ;  Frost  t?.  Child, 
22  Wallace,  441  ;  16  Howard,  U.  S.  314  ;'  Mills  v. 
Mills,  40  N.  Y.  553  ;  Harris  v.  Simonson,  28  Hun. 
318  ;  Millbank  v.  Jones,  57  Superior,  135  ;  Sedg- 
wick V.  Stanton,  14  N.  Y.  289  ;  5  Watts  A  Sergt. 
315. 

II.  The  defendant  was  not  bound,  by  the  agreement 
made  between  Hapgood  and  the  plaintiff,  **  to  divide 
the  commissions  on  the  sale  of  the  plant.'*  There 
is  no  evidence — ^not  the  slightest — to  connect  the 
defendant  with  Hapgood*s  acts,  or  that  it  has  sub- 
sequently ratified  the  agreement.  The  contract — 
whether  the  one  set  up  in  the  complaint,  as  it  stood 
at  the  trial  or  as  subsequently  amended,  be  con- 
sidered— ^was  made  with  Hapgood  on  the  22d  of 
October,  1887.  That  was  before  the  defendant  cor- 
poration was  formed,  the  certificate  of  incorporation 
having  been  filed  only  in  the  following  November, 
and  there  is  no  evidence  that  the  defendant  after  its 
incorporation  took  any  action  whatever  in  the  prem- 
ises. The  only  evidence  that  can  be  said  to  have 
any  bearing  on  the  question  is  that  Hapgood  became 
an  officer  of  the  corporation,  and  that  plaintiff, 
after  the  Utica  franchise  was  obtained,  was  intro- 
duced by  Hapgood  to  Soulard,  its  president,  without, 
however,  having  any  conversation  with  him  about 
his  services  in  Utica.  That  is  clearly  insufficient  to 
establish  ratification  ;  but  if  any  presumption  could 
arise  from  these  facts,  it  is  completely  and  absolutely 
rebutted  by  the  evidence  of  the  officers  of  the  de- 
fendant, that  they  neither  individually,  nor  the  cor- 
poration as  a  body,  ever  ratified  any  agreement 
between  Wilbur  and  Hapgood.  Certainly  not  the 
one  ''  to  divide  the  commissions  on  the  sale  of  the 
plant,"  on  which  recovery  was  finally  had. 


J 
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III.  As  the  defendant  did  not  sell  the  plant,  or 
earn  or  receive  any  commissions  on  its  sale,  plaint- 
iff was  not  entitled  to  recover  against  the  defendant 
on  the  agreement  **  to  divide  the  commissions." 
To  entitle  the  plaintiff  to  recover,  he  was  bound  to 
show  affirmatively  that  the  defendant  either  made  a 
sale  of  the  plant,  or  received  or  was  entitled  to  the 
commissions.  The  franchise  was  not  included  in 
the  plant ;  only  the  dynamos,  lamps,  towers,  mast- 
arms,  buildings,  and  generally  the  apparatus  for 
generating  and  working  the  electricity  were  included. 
The  word  '*  plant  '*  implies  that,  and  it  was  proven 
by  the  plaintiff,  by  Cartwright,  by  McDonald,  by 
Grim  wood  and  by  Hapgood.  That  the  plant  was 
never  owned  by  the  defendant  was  not  disputed.  It 
was  the  individual  property  of  Hapgood,  who  bought 
and  paid  for  it  with  his  own  money  and  was  never 
assigned  or  sold  by  him  to  the  defendant.  The  de- 
fendant owned  the  franchise,  but,  as  already  stated, 
it  was  not  included  in  the  sale  of  the  plant.  It  may 
be  contended  that  the  statement  of  Hapgood  to 
Wilbur  that  the  commissions  on  the  sale  of  the  plant 
amounted  to  $10,000,  is  sufficient  to  sustain  the 
verdict,  but  surely  the  defendant  cannot  be  bound 
by  Hapgood's  statement  of  the  profit  he  made, 
assuming  that  he  ever  made  it,  -which  he  denied. 
As  the  plant  was  not  owned  by  the  defendant  but 
by  Hapgood  he,  of  course,  could  not  represent  the 
defendant  in  the  sale,  and  what  he  said  as  to  the 
profit  realized  could  not  therefore  be  evidence 
against  defendant.  But  even  if  it  were  otherwise, 
if  the  plant  had  been  the  company's,  Hapgood  could 
not  bind  the  company  by  such  representations,  for 
that  was  not  within  the  scope  of  his  duties  as  an 
officer. 

James  Edward  Grayhill,  attorney  and  of  counsel, 
for  respondent,  argued  : — 
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I.  The  defendant  is  bound  by  the  agreement 
that  Hapgood  made  with  the  plaintiflF.  It  is  in  evi^ 
dence  that  the  defendant  transacted  business  under 
its  corporate  name  long  prior  to  its  actual  incorpo- 
ration and  to  the  time  the  agreement  was  entered 
into  between  the  plaintiff  and  Hapgood  ;  that  Hap- 
good was  a  promoter  of,  and  subsequently  the  vice- 
president  and  treasurer  of,  the  defendant  corpo- 
ration ;  that  he  '*  was  the  general  business  man  of 
the  defendant  corporation,"  that  he  *•  was  in  fact 
the  New  York  Electric  Construction  Company,"  that 
he  usually  transacted  and  performed  all  the  business 
and  attended  to  all  the  affairs  of  the  defendant  at 
the  oflSces  of  the  defendant,  and  had  charge  of  this 
Utica  matter  ;  that  he  was  allowed  habitually  to  as- 
sume and  had  openly  exercised  these  powers  with- 
out objection  on  the  part  of  the  defendant.  That 
plaintiff  was  engaged  and  his  services  were  rendered, 
for  and  on  behalf  of  and  with  the  knowledge  and 
approval  of  the  defendant's  officers  and  that  the 
defendant  received  the  benefit  of  his  services  at 
Utica  and  subsequently  ratified  and  conformed  his 
acts  by  accepting  the  contract  with  the  city  of  Utica 
which  he  had  procured,  and  then  disposed  of  the 
same  at  a  great  advance  over  its  cost,  **  A  cor- 
poration which  takes  and  retains  the  benefit  of  a 
contract,  made  for  it  by  its  promoters,  although 
made  prior  to  its  corporate  existence,  is  estopped 
from  denying  that  the  contract  is  its  contract." 
McLaughlin  v.  Concordia  College  {Mo.  App.),  2  West. 
426,  and  cases  cited.  '•  A  corporation  having  availed 
itself  of  the  benefits  of  purchase  made  on  its  behalf 
by  using  the  articles  bought,  is  estopped  from  set- 
ting up  the  fact  that  the  agent  exceeded  his  powers 
in  making  the  purchase."  Ten  Broek  v.  Winn  Boiler 
C.  Co.  {Mo.  App.),  2  West.  442.  "It  is  a  general 
principle,  that  where  a  company,  by  taking  the 
proper  steps,  can  become  a  corporation,  and  holds 
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itself  out  as  such,  and  contracts  obligations  with 
persons  dealing  with  it  in  good  faith,  it  cannot  avoid 
corporate  liabilities  by  setting  up  'that  it  has  not 
taken  all  the  steps  prescribed  as  conditions  pre- 
cedent to  its  legal  existence  ;  and  upon  the  same 
ground  where  it  has  dealt  in  excess  of  its  powers 
and  retains  the  fruits  of  its  dealings,  it  cannot,  nor 
can  any  one  in  its  place,  refuse  to  pay  the  consid- 
eration to  one  who  has  acted  in  good  faith."  Abb. 
Tr.  Ev.  28,  29,  and  cases  cited.  •'  To  sustain  an 
action  for  services,  it  is  enough  to  show  that  the 
oflScer  or  agent  who  made  the  engagement  did  so* 
within  the  scope  of  his  duty  or  authority,  or  that 
the  engagement  was  performed  with  the  knowledge 
of  the  directors  and  they  received  its  benefit  with- 
out objection,  and  in  such  a  case,  the  corporation 
having  enjoyed  the  performance,  will  be  presumed 
to  have  ratified  the  contract  and  will  not  be  per- 
mitted to  deny  the  authority  of  the  agent."  Abb. 
Tr.  Ev.  page  42. 

II.  The  services  rendered  by  plaintiff  are  not  void 
as  against  public  policy.  It  is  not  contended  that 
they  influenced  legislation,  nor  is  there  any  proof 
of  any  improper  conduct  or  the  use  or  attempt  to 
use  any  improper  or  undue  influence  of  emj  kind 
on  any  one.  There  was  no  element  of  lobbying 
in  the  case  until  the  astute  counsel  for  the  appel- 
lant introduced  his  lobbying  questions  for  the  pur- 
pose of  establishing  some  shadow  of  excuse  for  an 
appeal  from  a  verdict  which  he  was  convinced  would 
be  against  his  client.  The  services  consisted,  ac- 
cording to  the  evidence,  in  going  to  Utica  on  behalf 
of  the  defendant  in  answer  to  a  public  invitation  to 
compete  for  lighting  the  city,  visiting  the  clerk  to 
ascertain  what  was  required,  i.  6.,  ''to  find  out 
what  the  city  was  paying  for  lighting  its  streets, 
and  get  other  information  necessary  for  him  to  do 
his  work  ; "  and  the  committee  on  lighting  to  as- 
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certain  if  they  were  disposed  to  the  plan  of  lighting 
the  entire  city  by  electricity,  and  then  **  to  see  if  it 
could  not  be  lighted  by  electricity,  at  the  same  sum 
paid  for  a  poorer  light,  and.  to  locate  the  necessary 
lights,  etc.,  and  see  if  defendant  could  afford  to  put 
in  a  bid,  and  making  his  estimate  upon  which  to 
base  his  bid  "  preparing  the  bid  and  submitting  it 
in  accordance  with  the  city's  advertisement  appear- 
ing before  the  mayor  and  committee  on  lighting  "  to 
tell  them  what  he  proposed  to  do  and  how,  and  just 
what  his  bid  would  be,  and  to  explain  the  advan- 
tages of  the  •  Jenny*  system  and  to  meet  any  ob- 
jection they  might  raise,  or  make  any  explanation 
they  might  ask,  in  relation  to  the  system  and  the 
manner  the  defendant  was  to  do  the  lighting  and  to 
advocate  the  acceptance  of  the  defendant's  bid,"  at- 
tending before  the  board  of  aldermen,  with  other  com- 
petitors, *'  to  make  an  argument  for  the  adoption  of  his 
plan  and  the  acceptance  of  his  bid."  The  services 
subsequent  to  November  3,  1887,  are  not  claimed 
to  be  illegal.  On  cross-examination  the  plain  tiff  did 
not  change  his  statement  as  to  what  he  had  done, 
although  the  able  and  learned  counsel  for  the  de- 
fendant deftly  sought  to  bring  out  evidence  to  sl^ow 
wrongful  acts,  and  by  shrewd  questions  to  entrap 
the  witness  into  an  admission  that,  in  his  honest 
and  zealous  efforts  to  serve  the  defendant,  he  had  so 
far  transgressed  the  moral  law  as  to  enable  it  to 
sneak  out  of  its  legal  obligation  to  compensate  him 
for  services  that  netted  it  a  clean  $32,000,  in  cash 
or  $172,000  in  stock  and  bonds.  There  is  nothing 
illegal,  immoral  or  improper  in  such  action.  It  was 
a  lawful  effort  to  get  a  lawful  contract  for  a  law- 
ful purpose.  The  plaintiff  was  simply  acting  as  the 
agent  of  one  corporation,  whose  business  it  was  to 
sell  electric  apparatus,  and  negotiating  a  sale  with 
the  agent  of  another  corporation  that  desired  to 
purchase  such  apparatus.     It  was  a  commercial  trans- 
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action — a  bargain  and  sale ;  the  city  of  Utica  wanted 
its  streets  lighted,  and  the  New  York  Electric  Con- 
struction Company  was  ready  and  willing  to  do  it, 
cheaper  and  better  than  any  one  else,  if  the  agents 
of  the  city  of  Utica,  who  had  the  matter  in  charge, 
could  be  informed  of  that  fact,  and  it  was  a  proper 
thing  for  Mr.  Wilbur  to  confer  with  them  and  ex- 
plain to  them  the  merits  of  his  principal's  wares 
and  the  advantage  to  be  derived  from  their  purchase. 
It  did  not  in  any  way  concern  or  affect  legislation — 
it  did  not  result  in  any  legislation,  but  merely  in 
the  execution  ©f  a  written  contract  between  two 
contracting  parties.  It  was  necessary  to  see  the 
clerk  and  the  committee,  and  the  other  oflScers  of  the 
city,  for  the  reasons  above  given.  There  is  no  evi- 
dence of  any  improper  motives  or  of  any  attempt  by 
political,  personal  or  any  other  undue  influence,  to 
jnduce  them  or  any  of  the  city  oflScers  to  adopt  his 
plan  and  accept  his  bid — on  the  contrary,  the  evi- 
dence shows  that  his  success  was  due  to  his  careful 
and  elaborate  preparation  of  facts  and  figures,  and 
to  his  thorough  knowledge  and  experience  in  the 
business,  which  enabled  him  to  prepare  and  pre- 
sent his  case  to  them  in  so  masterly  a  way  as 
to  convince  them  that  it  was  to  the  interest  of 
the  city  to  accept  his  bid.  Lyon  v.  Mitchell,  36 
N.  Y.  239  ;  Mills  v.  Mills,  40  lb.  543  ;  Southard  v. 
Boyd,  51  lb.  179  ;  Denison  v.  Crawford  Co.,  48 
lowa^  211.  In  the  case  of  Lyon  v.  Mitchell,  supra^ 
the  court  held — opinion  of  Mr.  Justice  Hunt  :  **  As 
a  general  rule  contracts  for  contingent  compensation 
for  obtaining  legislation  or  to  use  personal,  secret  or 
sinister  influence  on  legislators,  are  void  ;  but  a  dif- 
ferent pririciple  prevails  when  property  is  offered 
for  sale  to  the  government  and  where  a  bargain  is 
sought  to  be  made  with  them,  and  where  there  is  no 
concealment  of  the  agency — it  then  becomes  a 
matter  of  traflBc.      The  present  case  was  one  of 
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bargain  and  sale  simply ;  no  fraud  upon  the  govern- 
ment is  imputed ;  no  suggestion  is  made  of  pecu- 
niary influence  to  be  used  ;  no  intended  corruption 
is  suggested.  The  case  is  free  from  the  existence 
of  any  of  these  elements,  *  *  *  ^  contract 
for  an  honest  purpose,  avowed  to  the  body  be- 
fore which  the  appearance  is  made,  and  for  the  use 
of  just  arguments  and  sound  reasoning,  is  not  un- 
lawful. *  *  *  The  decision  in  Norris  v.  The 
Tool  Co.,  2  Wall.  45,  confounds  a  sale  or  traflSc, 
openly  made  by  an  avowed  agent  to  a  party  wishing 
to  purchase,  with  the  forbidden  case  of  an  interfe- 
rence with  legislative  action  or  executive  clemency, 
where  the  party  does  not  profess  to  act  upon  com- 
mercial principles.  There  is  a  manifest  difference 
in  the  principle  governing  the  cases.  I  think  that 
case  was  not  well  considered  and  cannot  adopt  it  as 
an  authority  for  the  present.  Mr.  Justice  Gboveb, 
in  a  dissenting  opinion  {Ih.  686),  also  draws  the 
distinction  between  skilled  services  and  services  of 
a  political  or  lobbying  nature.  He  says  :  *•  The  in- 
quiry upon  this  state  of  facts  arises  whether  this 
extravagant  commission  ($30,000)  was  agreed  to  be 
given  for  the  extraordinary  skill  of  the  plaintiff  in 
such  negotiations,  or  whether  it  was  to  compensate 
him  for  bringing  to  bear  upon  the  administration 
political  influence  to  induce  a  purchase  it  would 
not  otherwise  make,  or  upon  terms  more  favorable 
than  it  would  otherwise  accept.  If  to  compensate 
for  the  former,  the  contract  is  lawful,  but  if  for  the 
latter,  it  is  corrupt  and  against  public  policy.  In 
the  case  of  Mills  v.  Mills,  supra,  where  the  agree- 
ment in  question  was  founded  upon  an  undertaking 
on  the  part  of  the  plaintiff  reciting  that  a  bill 
was  pending  in  the  senate  which  granted  to  the 
plaintiff  certain  railroad  franchises  in  the  city  of 
Brooklyn,  and  promising  to  give  all  the  aid,  time, 
influence  and  exertion  in  his  power  to  procure  the 
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passage  of  the  bill  referred  to,  it  was  held  :  "  That 
such  a  contract  was  void  as  against  public  policy,  as 
leading  to  secret,  improper  and  corrupt  tampering 
with  legislative  action,  and  furnishing  a  temptation 
to  the  plaintiff  to  resort  to  corrupt  means  or  im- 
proper devices  to  influence  legislative  action  and 
tending  to  subject  the  legislature  to  influences  de- 
structive of  its  character  and  fatal  to  public  con- 
fidence in  its  action."  In  this  leading  case  bn 
'*  illegal  contracts  "  the  opinion  was  written  by- 
Mr.  Justice  Hunt,  who  wrote  the  opinion  in  Lyon 
V.  Mitchell,  stipra,  and  refers  to  and  approves  the 
latter  case  on  the  point  in  question.  In  the  case 
of  Southard  v.  Boyd,  supra,  in  which  it  was  claimed 
that  plaintiffs  services  were  illegal,  the  court  there 
held — citing  Lyon  v.  Mitchell  :  ••  That  although 
one  of  the  plaintiffs  was  a  son  and  another  a  son- 
in-law  of  the  government  agent,  whose  business 
it  was  to  select  the  vessels  for  the  government, 
and  that  plaintiffs  had  facilities  for  chartering 
vessels  which  others  had  not,  yet  they  did  not  con- 
tract to  do  any  illegal  services,  nor  agree  to  use 
any  cdrrupt  means  to  procure  the  charter.  The 
fact  that  they  had  intimate  relations  with  the  govern- 
ment agents  did  not  forbid  their  employment,  and 
the  order  of  the  general  term  was  reversed  and  judg- 
ment upon  the  verdict  affirmed  with  costs  in  favor 
of  plaintiff."  In  the  case  of  Denison  v.  Crawford 
Co.,  supra,  in  which  the  plaintiff  was  authorized  by 
defendant  to  make  the  proper  application  to  the 
general  government  for  swamp  lands  or  indem- 
nity therefor,  and  was  to  receive  for  his  services 
one-half  of  what  he  might  procure,  held,  ••  That  the 
contract  was  not  void  as  against  public  policy, 
although  to  affect  the  object  of  the  contract  certain 
congressional  action  became  necessary,  which  plaint- 
iff  aided  in  procuring  by  legitimate  means-that  a 
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county  may  lawfully  employ  agents  for  such  pur- 
pose, and  an  agreement  to  pay  them  is  valid." 

III.  The  defendant,  not  having  pleaded  the  defence 
of  illegality,  cannot  avail  itself  of  it  in  the  ax^tion. 
Milbank  v.  Jones,  57  N.  Y.  Sup.  135,  opinion  of  Mr. 
Justice  Freedman,  and  cases  cited  by  him  ;  Dingel- 
dein  v.  Third  Ave.  R.  R.  Co.,  9  Bosw.  79  ;  Honegger 
V.  Wettstein,  13  Abb.  N.  C.  393  ;  s.  c.  94  N.  Y.  252; 
Tdthill  V.  Roberts,  11  Weekly  Dig.  35;  Valton  v. 
Natl.  L.  Ac.  Co.,  20  N.  Y.  32;  Boswell  v.  Welshoeffer, 
9  Daly,  196;  O'Toole  v.  Garvin,  1  Hun,  92;  Codd  v. 
Rathbone,  19  N.  Y.  37.' 

By  the  Court. — Ingraham,  J. — The  contract  sued 
on  is  alleged  in  the  complaint  as  follows  :  "At  the 
special  instance  and  request  of  the  defendant  herein, 
the  plain  tiff  rendered  to  and  for  said  defendant  certain 
work,  labor  and  services  in  soliciting,  advocating  and 
procuring  for  and  in  the  name  of  the  said  defendant 
from  the  municipal  corporate  authorities  of  the  city 
of  TJtica  in  the  state  of  New  York,  a  three  years 
contract  for  the  lighting  of  said  city  by  electricity, 
and  for  a  franchise  granting  to  said  defendant  the 
right  to  erect  and  use  wires,  poles  and  other  neces- 
sary appurtenances  in  the  streets  and  thoroughfares 
of  said  city,  and  to  transact  its  business  in  and 
throughout  said  city  ;  and  in  the  making  of  drafts, 
surveys,  examinations,  calculations,  illustrations  and 
drawings  to  be  used  in  the  preparation  of  the  bid 
for  the  contract  aforesaid,  and  in  the  arguments  be- 
fore the  said  municipal  corporate  authorities;  and 
after  the  awarding  of  said  contracts  to  said  defend-  • 
ant  by  said  municipal  corporate  authorities,  in 
making  examinations  and  surveys  for  the  location 
of,  and  in  locating  and  superintending  the  erection 
of  the  electric  lights  in  said  city  pursuant  to  the 
said  contract." 

To  prove  this  allegation  in  the  complaint,  plaintiflF 
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testified  to  a  conversation  between  himself  and  one 
Hapgood  at  which  time  Hapgood  told  the  plaintiff 
••  to  go  to  Utica  and,  if  possible,  secure  a  contract 
for  lighting  all  of  the  city  or  as  much  of  it  as  he 
could  get.  He  told  me  he  wanted  me  to  secure  a 
contract  and  wanted  me  to  use  my  own  discretion 
in  the  matter  of  putting  the  bid  and  doing  the 
preliminary  work/* 

Plaintiff  went  to  Utica,  and  as  portion  of  the  work 
that  he  said,  he  did,  **I  made  frequent  canvasses 
of  the  city  and  got  acquainted  with  nearly  all  the 
aldermen.  I  explained  how  much  more  advanta- 
geous it  would  be  lighting  the  city  by  our  system  of 
electric  light  than  by  their  combined  system.  I  got 
many  of.  the  councilmen  on  my  side  as  time  pro- 
gressed. I  made  frequent  canvasses  to  them,  and 
canvasses  of  the  city.  On  Friday  evening  I  had  a 
meeting  with  the  committee  of  the  council  in  the 
chairman's  office,  at  which  the  mayor  was  present. 
I  told  them  at  that  time  what  I  proposed  to  do  and 
how,  and  jast  what  my  bid  would  be,  and  asked 
them  if  they  thought  it  was  for  the  best  interest  of 
the  city  to  advocate  my  bid,  and  they  promised  to 
do  so.  That  evening  the  bids  were  all  opened;  it 
was  a  very  hotly  contested  fight,  and  there  were 
many  bids  by  different  companies." 

Plaintiff  was  not  a  lawyer  but  described  himself 
as  in  the  electric  light  business  and  as  representing 
other  electric  light  companies  in  procuring  con- 
tracts for  the  sale  of  their  apparatus.  He  said  in 
answer  to  a  question  *'  What  prior  experience  have 
you  had  before  lobbying  in  Utica,**  that  he  had  been 
at  it  more  or  less  since  he  had  been  in  business;  all 
his  business  life. 

I  think  this   contract  is  void  as  against  public 
policy.     It  has  long  been  settled  that  a  contract  to  • 
exert  personal  influence  to  induce  a  public  officer  or 
member  of  a  legislative  body  to  do  any  oflScial  act  is 
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illegal  and  void,  and  this  principle  has  been  applied 
to  all  the  departments  of  government,  judicial,  ex- 
ecutive or  legislative,  and  is  placed  upon  the  broad 
principle  that  all  contracts  leading  to  secret,  im- 
proper and  corrupt  tampering  with  official  action 
are  void. 

Thus  in  Sedgwick  v.  Stanton.  14  N.  Y.  294,  the 
court  say :  **  Persons  may  no  doubt  be  employed 
to  conduct  an  application  to  the  legislature  as  well 
as  to  conduct  a  suit  at  law,  and  may  contract  for 
and  receive  pay  for  their  services  in  preparing  docu- 
ments, collecting  evidence,  making  statements  of 
facts  or  preparing  and  making  oral  and  written  argu- 
ments, provided  all  these  are  used  or  designed  to 
be  used  for  the  legislature  itself  or  some  committee 
thereof  as  a  body,  but  they  cannot  with  propriety 
be  employed  to  exert  their  individual  influence  with 
individual  members  or  to  labor  in  any  form  privately 
with  such  members  out  of  the  legislative  halls.  The 
point  of  the  objection  in  this  class  of  cases  then  is 
the  personal  and  private  nature  of  the  services  to  be 
rendered." 

And  in  Mills  v.  Mills,  40  N.  Y.  546,  it  was  stated : 
••  To  procure  the  passage  of  such  a  law  for  the  ben- 
efit of  the  defendant,  he  undertook  to  use  his  utmost 
influence  and  exertion.  This  contract  is  void  as 
against  public  policy.  It  is  a  contract  leading  to 
secret,  improper  and  corrupt  tampering  with  legis- 
lative action.  It  is  not  necessary  to  adjudge  that 
the  parties  stipulated  for  corrupt  action  or  that  they 
intended  that  secret  and  improper  resources  should 
be  had.  It  is  enough  that  the  contract  tends  directly 
to  those  results  ;  it  furnishes  a  temptation  to  the 
plaintiff  to  resort  to  corrupt  means  or  improper 
devices  to  influence  legislative  action.  It  tends  to 
subject  the  legislature  to  influence  destructive  of 
its  character  and  fatal  to  public  confidence  in  its 
action.'* 


WILBUR  V.  N.  Y.  ELECTRIC  CONSTRUCTION  CO.         553 
Opinion  of  the  Court,  by  Ingbaham,  J. 


And  in  Tool  v.  Norris,  2  Wallace's  Eepts.  255,  an 
agreement  for  compensation  to  procure  a  contract 
from  the  government  to  furnish  it  supplies  was  held 
against  public  policy  and  void,  the  court  saying  : 
•'  There  is  no  real  difference  in  principle  between  an 
agreement  to  procure  favors  from  legislative  bodies 
and  an  agreement  to  procure  favors  in  the  shape  of 
contracts  from  the  heads  of  departments.  The  in- 
troduction of  improper  elements  to  control  the  action 
of  both  is  the  direct  and  inevitable  result  of  all 
such  arrangements." 

It  is  sometimes  difficult  to  draw  the  line  between 
contracts  that  fall  within  the  prohibition  above  stated 
and  those  which  provide  for  legitimate  services,  for 
it  may  be  said  to  be  settled  that  when  a  person  has 
something  to  sell  which  the  government  wishes  to 
buy,  or  is  able  to  make  a  contract  to  do  an  act  which 
the  government  wishes  done,  he  has  a  perfect  right 
to  appoint  an  agent  to  act  for  him  in  making  the 
sale  or  the  contract,  and  that  such  an  agent  is  en- 
titled to  recover  compensation  for  his  services. 
And  it  is  also  clear  that  an  employment  to  appear 
before  a  legislative  committee  and  publicly  favor 
the  passage  of  a  law  is  valid,  but  it  seems  to  me 
equally  clear  that  a  contract  which  contemplates  the 
use  of  personal  influence  or  solicitation  with  public 
officers  to  procure  a  contract  is  as  much  opposed  to 
public  policy  as  a  contract  to  use  personal  influence 
or  solicitation  with  members  of  the  legislature  to 
procure  the  passage  of  a  law;  in  either  case  the 
object  to  be  attained  is  to  induce  a  public  officer  or 
a  legislator  to  act  from  personal  motives  and  not  for 
the  benefit  of  the  public ;  in  other  words  to  violate 
his  duty,  and  public  policy  requires  that  no  contract 
which  recognizes  such  influences  shall  be  upheld. 

The  case  of  Lyon  v.  Mitchell,  36  N.  7.  235,  is 
an  illustration  of  a  contract  which  has  been  held 
valid,  as  that  was  the  mere  appointment  of  an  at- 
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torney  to  sell  property  to  the  government  with  an 
agreement  for  compensation  for  services  to  be  ren- 
dered under  the  employment.  Nothing  appeared  in 
the  contract  that  would  indicate  that  anything  was 
to  be  done  by  the  agent  except  the  ordinary  act  of 
offering  to  the  government  officials  the  property  to 
be  sold. 

In  this  case,  however,  the  services  to  be  performed 
were  "  soliciting,  advocating  and  procuring  "  a  con- 
tract and  a  right  to  use  the  street  from  the  common 
council  of  the  municipal  corporation. 

The  express  object  was  to  influence  the  municipal 
corporate  authorities  of  the  city  to  grant  a.  con  tract, 
and  the  conduct  of  the  plaintiff  in  his  interviews 
with  the  aldermen  and  councilmen,  and  the  influence 
he  endeavored  to  exercise  over  them,  is  a  practical 
construction  of  what  was  intended  by  the  parties 
and  the  object  of  the  employment. 

I  also  think  the  proof  failed  to  establish  that  any 
contract  was  made  with  the  defendant  at  the  time 
of  the  alleged  conversation  with  Hapgood.  The  de- 
fendant was  not  incorporated.  Hapgood  spoke  in 
the  first  person.  What  he  said  was,  "  I  will  pay 
you  for  your  time  and  services  and  all  expenses,  and 
if  you  get  the  contract  we  will  divide  the  commis- 
sions on  the  sale  of  the  plant  ;  "  and  again  he  said, 
*'  Get  the  contract  and  I  will  do  what  is  right  by 
you  :  we  will  divide  the  commission  or  sell  the 
plant."  There  was  thus  no  agreement  on  behalf  of 
a  company  to  be  formed  whereby  the  company  on 
accepting  the  benefits  of  the  contracts  would  be 
held  liable  for  its  obligations,  and  the  form  in  which 
the  compensation  is  to  be  made  would  indicate  that 
it  was  one  half  of  the  commissions  that  Hapgood 
was  to  make  or  receive  that  was  to  be  divided  with 
plaintiff.  The  corporation,  after  it  was  formed,  was 
the  contracting  party,  sold  the  plant  to  the  city  of 
Utica  and  received  a  certain  consideration  therefor. 
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It  received  and  could  receive  no  commissions  as  it 
was  the  principal  and  made  the  sale;  it  was  the 
broker  or  agent  for  the  company  who  would  receive 
the  commission,  and  it  is  clear  that  the  agreement 
that  was  made  was  to  divide  not  what  the  company 
should  receive  but  what  Hapgood  individually  should 
receive. 

Plain tijSf  on  cross-examination  was  asked,  •*  Who 
got  the  commissions  ?  ''  and  answered,  ••  Nobody  got 
the  commissions,  but  there  was  $10,000  commission 
on  the  plant." 

If  nobody  got  the  commissions  under  the  contract 
as  alleged  in  the  complaint  as  amended,  there  was 
nothing  to  divide,  and  consequently  plaintiff  failed 
to  show  that  he  was  entitled  to  recover  from  any 
one,  and  in  no  aspect  of  the  case  can  it  be  held  that 
the  corporation,  that  was  not  in  existence  at  the 
time  of  the  employment,  could  be  held  liable  on  an 
agreement  made  between  third  parties  to  divide 
commissions  for  services  to  be  rendered  on  a  sale  to 
be  made  by  the  corporation. 

I  think,  therefore,  the  plaintiff  failed  to  show  a 
cause  of  action,  and  the  complaint  should  have  been 
dismissed.  Exceptions  sustained  and  new  trial 
ordered  with  costs  to  abide  the  event. 

Sedgwick,  Ch,  J.,  and  Freedman,  J.,  concurred. 


MEMORANDA 


OF 


CASES  NOT  REPORTED  IN  FULL, 


JOSEPH  LEVI,  ET  AL.,  Respondents  v.  EDWARD 
S.  NEWHALL,  et  al.,  Appellants. 

Appeal  from  ajudgment  entered  on  a  rrferee^s  report,  practice  on,  exceptions 
when  unnecessary, — The  general  term  will  consider  without  an  excep- 
tion the  question  whether  the  findings  of  fact  are  against  the  weight  of  the 
emdenccj  but  to  present  that  question  there  must  he  a  certificate  qf  the 
referee  that  all  qf  the  evidence  is  in  the  case. 

Before  Truax  and  Dugeo,  JJ. 

Decided  March  4,  ISOO. 

Appeal  from  a  judgment  entered  on  the  report 
of  a  referee. 

George  P.  Webster  and  Allen  McDonald,  for  appel- 
lants. 

Simpson  <fc  Werner,  for  respondents. 

The  court  aflSrmed  the  judgment  below,  holding, 
among  other  things  (Truax,  J.,  writing  and  Dugbo, 
J.,  concurring),  as  stated  in  the  head  note. 
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ROBERT    C.    DAVIDGE,    Appellant   v.    RUSSEL 

COE,   Respondent. 

Appecdj  dUmisscU  qf-^A  motUm  to  dismlM  an  appeal  is  authorized  onSff  on 
the  failure  qf  the  appellant  on  non-enumeraled  motions  to  eerte  printed 
copies  qf  the  papers  as  required  by  the  general  rules  qf  practice. 

Before  Tbuax  and  Dugbo,  JJ. 

Decided  March  4,  1890. 

/   Motion  to  dismiss  an  appeal  from  a  judgment  en- 
tered on  a  referee's  report. 

F.  C.  Cantine,  for  appellant. 
Henry  Sanger  Snow^  for  respondent. 

The  court  denied  the  motion,  holding  (Teuax,  J., 
writing,  Dugeo,  J.,  concurring)  as  stated  in  the  head 
note. 


HENRY  BOHLEN,  Respondent  v.  THE  METRO- 
POLITAN  ELEVATED  RAILWAY  COMPANY, 
ET  AL.,  Appellants.* 


Findings  offacU  irreconcilable  qf^  cannot  after  judgment  rendered  he 
died  by  the  judge  xoho  made  them  on  a  motion  made  h^ore  him  titling  at  a 
term  other  than  that  at  which  the  judgment  was  rendered. 

Before  Sedgwick,  Ch.  J.,  and  Dugbo,  J. 

Decided  March  4, 1890. 

*  NoTB.— The  Court  of  Appeals  on  the  17th  day  of  June,  A.  D.  1890, 
reversed  the  above  decision.  Thereafter,  upon  the  authority  of  that  decis- 
ion of  the  Court  of  Appeals,  the  general  term,  on  the  27th  of  June,  1890, 
affirmed  a  similar  order  made  in  the  case  of  Charles  Lippe,  respondent  v. 
The  Metropolitan  Elevated  Railway  Company,  appellant,  in  which  the  i 
counsel  were  engaged. 
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Appeal  from  an  order  made  on  the  9th  day  of 
December,  1889,  at  a  special  term  held  at  chambers, 
opening  a  judgment  rendered  on  June  6,  1889,  at 
special  equity  term  upon  findings  made  on  the  said 
June  6th  by  the  judge  upon  a  trial  before  the  court 
without  a  jury,  and  amending  the  findings  nunc  pro 
tunc.  The  order  was  made  on  the  respondent's 
motion  and  was  granted  by  the  judge  who  made  the 
findings. 

Sackett  &  Bennett,  for  respondent. 

Davies  (Sb  Rapallo,  for  appellants. 

The  court  reversed  the  orders  (Dugro,  J.,  writing, 
and  citing  Rockwell  v.  Carpenter,  25  Hun,  529; 
McLean  v.  Stewart,  14  lb.  472  ;  Gardiner  v.  Schwab, 
34  i&.  583  ;  Freeman  on  Judgments,  §§  70-101, 
S:edgwiok,  Ch.  J.,  concurring),  holding  as  stated  in  the 
head  note. 


CHARLES  B.  GUMB,  Respondent  t?.  THE  TWENTY- 
THIRD  STREET  RAILWAY  COMPANY,  Appel- 
lant. 

RemUtdon  qf  portion  qf  terdict,  court  at  special  term  at  chanibera  has 
power  to  permit  it  under  §  1180  Code  Civil  Procedure. 

Before  Sedgwick,  Ch.  J.,  and  Dugeo,  J. 

Decided  March  4,  ISOO. 

In  this  oase  the  jury  rendered  a  verdict  for  the 
plaintiff  for  $500.  Before  entry  of  judgment  plaint- 
iff's attorney  filed  a  stipulation  to  remit  one  dollar 
of  the  verdict.  Judgment  was  entered  for  the  re- 
duced amount  and  costs. 
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Thereafter  defendant's  counsel  moved  to  vacate  the 
judgment  for  irregularity,  on  the  ground  that  it  was 
not  in  conformity  with  the  verdict ;  and  plaintiff's 
counsel  moved  for  leave  to  remit  one  dollar  of  the 
verdict  and  that  such  leave  be  granted  nunc  pro  tunc. 

The  motions  were  heard  together.  That  of  de- 
fendant was  denied  andthat  of  plaintiff  was  granted. 
From  the  order  entered  on  the  decision  defendant 
appealed. 

Leslie  W.  Russell,  attorney  and  of  counsel,  and 
Welton  C.  Percy  of  counsel,  for  appellant. 

H.  B.  Closson,  attorney  and  of  counsel,  and  C  3/. 
Hough  of  counsel,  for  respondent. 

Peb  Curiam. — The  court  at  special  term  had  dis- 
cretionary power  to  make  the  order  appealed  from. 
The  court  last  referred  to  in  §  1189  of  the  Code  of 
Civil  Procedure  is  the  trial  court  and  the  court  at 
special  term. 

No  such  inference  as  is  claimed  by  the  appellant 
can  fairly  be  drawn  from  the  fact  of  the  appearance 
in  the  Code  of  sections  3016  and  3176.  These  pro- 
visions were  incorporated  in  the  Code  in  order  to 
make  it  matter  of  absolute  right  for  a  prevailing  party 
to  remit  part  of  a  verdict,  and  to  render  an  appli- 
cation to  the  court  unnecessary.  In  other  proper 
cases  the  application  is  addressed  to  the  discretion 
of  the  court.  It  does  not  appear  that  there  was  an 
improper  exercise  of  discretion  in  granting  the  order. 
It  should,  therefore,  be  afiSrmed. 
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JOHN  MIDDLETON,  Appellant  v.  HORATIO  N. 
TWOMBLY,  AND  Anotheb,  as  Exeoutob,  etc.,  Re- 
spondents. 

Statute  qf  limUationB^Constructiw  trustee,  where  one  i$  Justified  ex  neeee- 
aitate  in  receiving  money ,  knowing  it  to  be  money  of  another,  he  on  re- 
eeiving  it  eonetitutee  himse{fthe  trustee  qfthe  other  for  the  purpose  qf  its 
transmission  to  the  rightful  owner  with  all  reasonable  speed.  The  cause 
(f  activnfor  the  money  arises  the  moment  it  is  received. 

Before  Tbuax  and  Dugeo,  JJ. 

Decided  March,  4,  1890. 

Appeal  from  order  setting  aside  a  verdict  which 
had  been  directed  in  favor  of  the  plaintiiF  and  grant- 
ing a  new  trial. 

Norwood  &  CoggeshaU^  attorneys,  and  Carlisle  Nor- 
wood of  counsel,  for  appellant. 

Joseph  W.  Howe,  attorney  and  of  counsel,  for  re- 
spondents. 

The  general  nature  of  the  case  was  this.  The 
plaintiff  was  a  merchant,  residing  and  carrying  on 
business  in  China,  and  William  H.  Fogg  was  a 
merchant,  residing  and  carrying  on  business  in  New 
York.  They  entered  into  an  agreement,  not  in 
writing,  whereby  the  plaintiff  was  to  ship  merchan- 
dise from  China,  consigned  to  Fogg  in  New  York, 
and  Fogg  was  to  receive  the  merchandise  in  New 
York,  pay  freight,  premiums  on  fire,  maritime  and 
war  insurance,  and  all  other  necessary  expenses, 
and  sell  the  merchandise,  and  remit  one-half  of  the 

net  proceeds  to  plaintiff,  after  charging  against  the 

36 


562  MIDDLETON  «.  TWOMBLY. 

Statement  of  the  CSase. 

adventure  all  said  expenses,  including  payment  of 
said  insurance,  and  retaining  the  other  half  of  said 
net  proceeds  as  his  (Fogg's)  share.  This  mode  of 
dealing,  which  had  in  it  the  elements  of  a  partner- 
ship, was  on  some  occasions  varied  by  payment  of 
fixed  commissions  to  Fogg,  instead  of  a  half  share 
of  the  net  profits.  Fogg  from  time  to  time  rendered 
statements  and  accounts  to  plaintiff  which  were  ac- 
cepted by  the  plaintiff  as  correct.  In  January, 
1865,  these  transactions  wholly  ceased,  and,  so  far 
as  appears,  after  that  date  the  parties  had  no 
further  dealings  or  correspondence  with  each  other. 

From  time  to  time  between  February  2d,  1864,  and 
February  8th,  1867,  Fogg  received  various  sums  of 
money  from  said  insurance  companies  as  rebates  of  sums 
paid  them  by  Fogg  as  premiums  on  said  insurance  on  said 
merchandise  consigned  to  Fogg  by  the  plaintiff ^  of  which 
receipt  of  said  money  Fogg  never  informed  the 
plaintiff,  and  Fogg  never  remitted  to  plaintiff  any 
part  of  said  moneys  so  by  him  received,  but  retained 
the  same  in  his  possession.  Fogg  died  in  1884. 
The  latest  of  these  receipts  was  February  8th, 
1867.  In  1887,  the  plaintifffor  the  first  time  became 
aware  that  such  rebates  had  been  made,  and  such 
moneys  paid  to  Fogg  on  account  of  the  same. 

The  plaintiff  sues  for  his  share  of  the  moneys,  so 
paid  to  Fogg,  as  being  his  money  in  the  hands  of 
Fogg,  and  which  Fogg  was,  in  equity  and  good  con- 
science, bound  to  pay  over  to  the  plaintiff.  The 
defence  was  the  statute  of  limitations. 

The  Court  below  (O'Goeman,  J.,)  in  considering 
this  defence,  wrote  as  follows  :  "  The  defendant 
Fogg's  executors  claim  that  the  plaintiff's  action 
accrued  at  the  time  when  these  moneys  on  account  of 
rebates  were  received  by  Fogg. 

••  If  they  are  right  in  that  claim,  the  plaintiff's  ac- 
tion is  barred  under  the  statute  of  limitations,  and 
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the  direction  of  the  judge  to  the  jury  to  find  a  ver- 
dict in  favor  of  the  plaintiff  was  error,  and  the  com- 
plaints should  have  been  dismissed. 

*•  The  plaintiff  contends  that  his  cause  of  action 
did  not  accrue  until  the  demand  made  on  the  execu- 
tors in  September,  1888,  in  which  case  the  verdict 
should  stand. 

**  It  is  not  easy  to  gather  from  the  numerous  judi- 
cial decisions  any  rule  of  law  on  the  subject,  of 
general  application.  Each  case  must  stand  by  itself, 
and  in  each,  the  question  must  be  considered  accord- 
ing to  its  own  special  facts. 

"  In  the  case  at  bar,  the  Insurance  Companies  were 
justified  in  paying  these  rebates  into  the  hands  of 
Fogg.  He  had  transacted  all  the  business  of  these 
shipments  in  New  York,  under  his  own  business 
name  of  Fogg  Brothers,  and  he  alone  was  known  in 
New  York,  in  relation  to  said  shipments,  and  had 
the  possession  and  apparent  ownership  of  the  mer- 
chandise. .  Fogg  was  justified  in  receiving  the  pay- 
ments of  such  rebates  from  the  Insurance  Compa- 
nies. As  to  the  payments  made  to  him  before  Jan- 
uary, 1865,  and  while  the  agreement  between  him 
and  plaintiff  was  still  in  force,  Fogg  had  an  undoubted 
right  to  »receive  them.  As  to  the  payments  made 
on  account  of  these  rebates,  after -the  cessation  of 
all  dealings  between  the  plaintiff  and  Fogg,  Fogg 
was  justified  in  receiving  the  money,  '  ex  necessi- 
tate,' because  no  one  but  he  had  any  apparent  right 
to  receive  it  in  New  York,  but  by  receiving  it,  he 
assumed  the  responsibility  of  transmitting  to  the 
plaintiff,  with  all  reasonable  speed,  such  share  of  the 
moneys  as  he  knew  was  the  property  of  the  plaintiff, 
and  he  constituted  himself  the  trustee  of  the  plaint- 
iff for  that  purpose  and  to  that  extent. 

•'  I  do  not  see  why,  in  order  to  constitute  a  cause 
of  action,  a  demand  should  have  been  made  by  the 
plaintiff  on  Fogg,  for  plaintiff^s  share  of  that  money. 
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The  object  of  such  demand  is  to  apprise  the  defend- 
ant of  the  duty  he  is  required  to  perform,  and  give 
him  an  opportunity  to  perform  it.  But  where  a 
trustee  is  himself  an  actor  in  the  transaction  and  has 
full  knowledge  of  his  duties,  such  notice  and  demand 
are  not  required.  Abbott's  THal  Evidence,  1883,  page 
234,  235  ;  Brent  v.  Maryland,  18  Wall.  430,  434  ; 
Jessop  V.  Miller,  2  Abb.  Ct.  of  App,  Dec.  449  ; 
Stacy  V.  Graham,  14  N.  Y.  497.  The  weight  of  au- 
thority  seems  to  me  to  sustain  that  view  of  the  ques- 
tion. Howard  v.  France,  43  N.  Y.  593  ;  Re  Cole.  34 
Hun,  320  ;  Knapp  v.  Simon,  96  N.  Y.  288,  294  ;  Ker- 
son  V.  McCurdy,  100  lb.  608  ;  Price  v.  Mulford. 
107  76.  308.  The  provisions  of  the  Code  of  Proce- 
dure in  point  in  this  case  were  the  same  as  are  found 
in  the  Code  of  Civil  Procedure,  §§  380,  382.  Section 
410  of  the  *  Code  of  Civil  Procedure '  is  new,  and  is 
not  found  in  the  '  Code  of  Procedure  '  which  was  in 
force  at  the  time  the  moneys  in  rebate  of  premiums 
on  insurance  were  paid  into  the  hands  of  Fogg. 

''  I  have  read  and  considered  the  authorities  cited 
on  behalf  of  the  plaintiff  on  this  subject. 

**  In  my  opinion  the  weight  of  the  argument  is  on 
the  side  of  the  defendant. 

**  Looking  at  the  question  merely  as  one  of  mercan- 
tile ethics,  it  would  seem  unjust  and  improper  that 
a  merchant,  receiving  money,  which  he  knew  to  be- 
long to  another,  should  be  justified  in  retaining  that 
money,  in  keeping  secret  the  fact  that  he  had  re- 
ceived it,  and  had  it  in  his  possession — and  that  no 
legal  obligation  or  responsibility  on  his  part  to  the 
lawful  owner  of  the  money  should  accrue  until  for- 
mal demand  has  been  made  on  him  by  the  owner. 
In  my  opinion  the  obligation  and  cause  of  action 
accured  at  the  moment  the  money  was  received. 
The  result  of  these  views  is  that  the  plaintiff's  cause 
of  action  against  Fogg  accrued  in  1867,  when  the  last 
of  these  rebates  was  paid  into  the  hands  of  Fogg, 
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and  the  action  is  long  since  barred  by  lapse  of  time. 

*•  As  to  the  instances  in  which  the  rebates  were 
paid  into  the  hands  of  Fogg,  while  he  received  a 
fixed  commission  on  the  sales,  instead  of  a  share  of 
the  net  profits,  the  plaintiff^  claims  that  Fogg  was 
acting  as  a  foreign  factor.  I  see  no  reason  to  think 
that  any  other  or  different  rule  would  prevail,  if 
Fogg  had  been  a  factor  or  other  agent.  He  would 
have  had,  no  doubt,  a  lien  on  the  money  for  any 
sums  justly  due  to  him  for  commissions  or  other- 
wise, but  the  money  in  nowise  belonged  to  him,  but, 
except  as  to  that  lien,  it  belonged  to  the  plaintiff 
absolutely.  Baker  v.  Nat'l  Ex.  Bank,  100  N. 
Y.  33.  No  commissions  were  in  fact  due  and 
unpaid,  and  the  factor  or  agent  held  the  moneys 
on  an  implied  trust  for  his  principal,  to  whom  they 
all  belonged.  Ross  v.  Curtis,  30  Barb.  240.  A 
factor  does  not  receive  the  proceeds  of  sales  of  the 
property  of  his  principal  as  his  own  money,  but  as 
the  money  of  his  principal.  Edwards  on  Factors, 
§92. 

*•  But  in  the  case  at  bar,  the  moneys  received  by 
Fogg  from  the  insurance  companies  was  not  any 
part  of  the  proceeds  of  the  sales,  which  he  had  ef- 
fected, and  on  which  he  had  a  lien.  It  was  money 
which,  although  arising  indirectly  out  of  the  trans- 
action in  which  he  may  have  acted  as  factor,  was 
unexpected  and  fortuitous,  and  derived  out  of  an 
extraordinary  rebate  of  moneys  paid  after  the  factor 
had  been  completely  paid  for  his  services.  As  in 
other  cases  the  money  was  paid  into  the  hands  of 
the  factor,  because  there  was  no  one  else  in  New 
York  who  had  an  apparent  right  to  receive  it,  and 
when  paid  it  was  in  his  hands  the  property  of  the 
plaintiff,  and  the  factor  was  charged  with  the  im- 
plied trust  to  remit  it  to  the  true  owner  with  all 
reasonable  dispatch. 

"  In  my  opinion  Fogg  did  not,  as  to  the  receipt  of 
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these  moneys,  act  in  the  capacity  of  •  foreign  factor/ 
bnt  only  as  trustee  for  the  plaintiff,  and  under  the 
obligation  of  remitting  the  money  to  the  plaintiff 
when  received.  No  demand  was  necessary  to  con- 
stitute a  cause  of  action  against  Fogg.  The  money 
was  not  his  money,  but  the  money  of  the  plaintiff, 
and  the  plaintiff  had  a  cause  of  action  against  Fogg 
without  any  demand. 

**  It  may  be  that  these  views  of  this  action  tend 
to  work  a  hardship  on  the  plaintiff  and  defeat  a 
claim  which  is  in  itself  meritorious.  But  that  is 
the  result  of  the  inherent  defect  of  legislation 
which  fails  to  anticipate  and  provide  for  all  the 
various  new  conditions  which  present  themselves 
in  the  ever  varying  transactions  of  men. 

''  There  must  be  a  new  trial,  with  costs  to  abide 
the  event  of  the  action." 

Per  Curiam. — Order  aflSrmed  on  opinion  of  the 
coui't  below. 


THE  EDISON  MANUFACTURING  COMPANY,  Re- 
spondent V.  ROWLAND  N.  HAZARD,  Impleaded, 
Appellant. 

Examination  brfore  trial,  when  not  »et  aside  on  the  ground  that  U  might 
call  for  testimony  that  could  be  used  to  su^ect  the  examined  part^  to  a 
statutory  penalty. 

Before  Sedgwick,  Ch.  J.,  and  Dugro,  J. 

Decided  April  9,  1890. 

Appeal  by  defendant  from  an  order  denying  his 
motion  to  set  aside  an  order  for  his  examination 
before  trial. 

Moses  R.  Crow  and  Alhertus  Perry,  for  appellant. 

P.  Q.  Eckerson,  for  respondent. 
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Peb  Curiam. — The  objection  taken  to  the  order  for 
defendant's  examination,  was  that  the  proposed  ex- 
amination might  call  for  testimony  that  could  be 
used  to  subject  the  defendant  to  a  statutory  penalty. 
The  order  confined  the  examination  by  such  limits 
that  it  cannot  now  be  said  that  the  apprehended  re- 
sult must  happen. 

In  this  case,  it  is  best  that  any  question  as  to  a 
privilege  by  defendant  against  inculpating  himself 
be  determined  upon  the  examination,  when  his  rights 
will  be  completely  protected. 

Order  aflSrmed  with  ten  dollars  costs. 


HANNIBAL  G.  CUTUGNO,  Respondent  v.  THE 
MAYOR,  etc.,  of  THE  CITY  OF  NEW  YORK. 
Appellant. 

Interpreters  of  General  Sessions,  the  right  to  appoint  is  vested  in  the  reeoT' 
deTf  city  judge  and  judge  in  ike  Court  of  General  Sessions — Civil  service 
Zato«,  rules  and  regulations  do  not  govern  or  apply  to  such  appointments. 

Before  Sedgwick  Ch.  J.,  and  O'Gobman,  J. 

Decided  May  5, 1890. 

The  question  arose  on  an  appeal  from  an  order 
sustaining  a  demurrer  to  an  answer  setting  up  as 
a  defence  to  a  complaint  for  services  rendered  by 
the  plaintiff  as  interpreter  to  the  Court  of  General 
Sessions  of  the  Peace  of  the  city  and  county  of  New 
York,  that  he  had  not  been  appointed  as  such  inter- 
preter in  compliance  with  certain  rules  established 
for  the  regulation  of  the  civil  service  of  the  state 
of  New  York. 

William  H.  Clark,  counsel  for  the  corporation,  for 
appellant. 
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Le  Barhier  &  Brewster^  for  respondent. 

The  court  held  (O'Goeman,  J.,  writing,  Sedgwick, 
Ch.  J.,  concurring)  as  set  forth  in  the  head  note, 
and  affirmed  the  order,  with  costs. 


THOMAS    J.    CLUTE,  Appellant     v.    RICHARD 

MAHON,  ET  AL.,  Respondents. 

Opening  default  taken  for  non-appearance  on  call  of  calendar  ^  insinfficiency 
qf  affidavits. 

Before  SEDOWiCK,  Ch.  J.,  Fbeedman  and  O'Gomian,  JJ. 

Decided  May  5,  1800. 

Appeal  by  plaintiff  from  an  order  denying  his 
motion  to  open  a  default. 

T.  J.  Clute,  for  appellant. 

John  Hardy,  for  respondents. 

Per  Curiam. — It  does  not  appear  that  the  judge, 
in  denying  plaintiff's  motion  below,  did  not  exercise 
properly  the  discretion  he  was  bound  to  use  upon 
such  a  motion.  The  plaintiff,  who  was  an  attorney, 
left  the  court  room  a  short  time  before  the  case  was 
called,  •*  leaving  some  one  in  attendance  at  court  to 
answer  should  the  case  be  called  during  his,  depo- 
nent's, absence.*'  The  plaintiff,  was  absent  from 
court  about  fifteen  minutes,  and  **  upon  his- return  he 
learned  that  his  case  was  dismissed  on  motion  of 
defendants'  attorney."  This  does  not  show  any  ex- 
cuse. It  is  vague.  It  does  not  assert  even  that  the 
plaintiff  was  ready  and  intended  to  go  to  trial.     It 
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does  not  give  the  name  of  plaintiflTs  representative 
in  his  absence  and  show  what  that  representative 
did  or  the  immediate  circumstances  of  the  dismissal 
of  the  complaint. 

The  order  should  be  aflSrmed,  with  costs. 


BYAM  K.  STEVENS,  Respondent  v.  THE  NEW 
YORK  ELEVATED  RAILROAD  COMPANY,  et 
AL.,  Appellants. 

stenographer^ B  ndnutes^  expense  qf  procuring  a  copy  qf  when  taxable* 
lyaudler  Co,  «.  Sargent,  48  Hun,  154,  distinguished. 

Before  Sedgwick  Ch.  J.  Fbeedman  and  O'Gobman,  JJ. 


I>eeided  Mag  6, 1800. 

Appeal  from  an  order  of  the  special  term  denying 
defendants'  motion  for  a  retaxation  of  costs. 

Davies  &  Rapallo,  for  appellants. 

G.  W.  Van  NesU  for  respondent. 

Peb  Curiam. — The  expense  incurred  for  procuring 
a  copy  of  the  stenographer's  minutes  was  allowed 
by  the  clerk  as  a  reasonable  and  necessary  disburse- 
ment on  appeal  upon  proof  by  aflSdavit  that  such 
copy  was  necessary  to  enable  the  respondent  to 
propose  amendments  to  appellants'  proposed  case 
and  to  make  at  the  end  of  each  amendment  the 
proper  reference  to  the  stenographer's  minutes  as 
required  by  rule  9  of  this  court.  To  such  a  state  of 
facts  the  opinion  expressed  in  Pfaudler  Co.  v.  Sargent, 
43  Hun,  154,  to  the  effect  that  the  fees  of  a  steno* 
grapher  for  a  copy  of  his  minutes  are  not  taxable 
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even  when  procured  for  the  purpose  of  enabling  a 
party  to  propose  amendments  to  a  case,  does  not 
strictly  apply.  Moreover,  the  cases  cited  in  support 
of  said  opinion  are  all  cases  where  the  fees  were 
sought  to  be  taxed  on  the  entry  of  the  original  judg- 
ment, and  not  on  appeal.  In  addition  it  was  shown 
in  the  case  at  bar  in  opposition  to  the  motion  for  a 
retaxation  that  the  defendants  had  appealed  to  the 
court  of  appeals.  This  constituted,  even  under  the 
decision  of  Pfaudler  Co.  v.  Sargent,  a  waiver  of  the 
right  to  move  for  a  retaxation. 

Under  all  the  circumstances  the  learned  judge  be- 
low was  right  in  denying  defendants'  motion  for  a 
retaxation,  and  the  order  appealed  from  should  be 
affirmed,  with  ten  dollars  costs  and  disbursements. 


OSCAR   SCHMIDT,  Respondent  v.   CHARLES   H. 

REED,  ET  AL.,  Appellants. 

Time,  may  be  made  of  the  essence  qf  the  eantract,  although  not  expressly 
stated  so  to  be  in  the  contract  itself.  Contract  for  sale  of  real  estate  caUr 
ingfor  payment  by  the  vendee  of  a  part  of  tJie  purchase  money  by  the 
assumption  of  a  mortgage  having  a  certain  time  to  run,  ^ect  of  vendore 
being  unable  to  convey  subject  to  such  a  mortgage  on  the  law  day,  although 
he  shortly  qfter  became  able  to  do  soSpecific  performance,  action  or 
counter-claim  for  by  vendor  when  relirf  not  granted  in  above  put  case — 
Vendee,  when  he  may  recover  his  deposit  and  ea^ennes  qf  examinaUort  rf 
title  in  a  case  as  above  put 

Before  Sedgwick,  Ch.  J.,  and  Fbeedman,  J. 

Decided  May  5,  1890. 

Plaintiff  as  vendee  and  defendants  as  vendors 
entered  into  a  contract  for  the  sale  and  purchase  of 
certain  lands  on  October  18,  1888.  Plaintiff  was  to 
pay  the  purchase  money  partly  in  cash  and  partly 
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by  taking  the  premises  subject  to  a  mortgage  for 
$22,500,  bearing  interest  at  five  per  cent  and  having 
five  years  to  run  from  November  1, 1886.  The  deed 
was  to  be  delivered  on  November  15,  1888.  On 
November  12th  plaintiff^  discovered  that  the  mort- 
gage was  due  November  1,  1889.  He  immediately 
on  that  day  (November  12th)  gave  notice  thereof  to 
defendants  ;  and  also  that  he  would  insist  on  the  pro- 
duction, on  the  day  fixed  for  the  closing  of  the  title, 
of  an  extension  of  the  mortgage  to  the  period  men- 
tioned in  the  contract.  On  the  14th  of  November 
defendants*  attorney  (having  in  the  meantime  ascer- 
tained that  there  would  be  some  delay  in  procuring 
an  extension  of  the  mortgage  communicated  that  fact 
to  plain  tiflTs  attorney  who  then  still  insisted  that 
the  extension  should  be  ready  at  the  time  fixed  for 
the  closing  of  the  title)  called  on  plaintiflTs  attorney 
and  offered  to  give  ample  security  that  the  plaintiflf 
would  not  be  called  on  to  pay  the  mortgage  until 
the  time  mentioned  in  the  contract,  and  asked  for 
an  extension  of  the  time  of  closing,  which  request 
was  refused  by  plain tiff^s  attorney. 

On  November  15th,  the  plaintiff  and  his  attorney, 
appeared  at  the  place  specified  in  the  contract  for 
the  closing  of  the  title  and  tendered  the  money 
called  for  by  the  contract.  The  defendants  stated 
that  they  had  not  yet  obtained  an  extension  of  the 
mortgage  ;  that  they  expected  to  procure  it,  and  ten- 
dered a  deed  of  the  premises,  containing  a  provis- 
ion providing  for  the  assumption  of  the  mortgage 
maturing  November  1,  1889,  and  a  covenant  on  the 
part  of  the  defendants  that  they  would  procure  an 
extension  or  hold  plaintiff  harmless,  in  case  the  pay- 
ment of  the  mortgage  was  called  for  pursuant  to  its 
terms.  The  plaintiff  refused  this  deed  and  demanded 
return  of  the  money  paid  by  him  on  signing  the 
contract,  and  refused  to  extend  the  time  for  perfor- 
mance of  the  contract. 
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On  November  23d,  a  deed,  executed  by  the  mort- 
gagee extending  the  time  for  payment  to  November  1, 
1891,  was  by  the  defendants'  attorney  tendered 
to  the  plaintiff,  which  he  refused,  and  on  the  same 
day  this  action  was  commenced  by  plaintiff  to  recover 
back  his  deposit,  a  reasonable  counsel  fee  for  search- 
ing the  title  and  the  disbursements  incurred  in  and 
about  the  same.  The  defendants  by  their  answer 
claimed  a  specific  performance  by  the  plaintiff. 

The  action  was  tried  as  an  equity  action  at  an 
equity  special  term  before  the  court  without  a  jury. 

The  learned  judge  before  whom  the  cause  was 
tried,  held  that  by  the  demands  made  by  plaintiff 
on  the  12th  and  14th  days  of  November,  time  became 
of  the  essence  of  the  contract ;  also  held  that  defend- 
ants had  not  shown  themselves  entitled  to  equitable 
relief  and  that  to  grant  it  would  not  be  in  accord- 
ance with  public  policy,  and  found  in  favor  of  plaint- 
iff for  his  claim  for  his  deposit  and  the  expenses  of 
examining  the  title,  and  against  defendants  on  their 
claim  for  a  specific  performance.  From  this  judg- 
ment entered  on  the  findings  the  defendants  appealed. 

William  C.  Reddy,  for  appellants. 

Henry  C  Botty,  for  respondent. 

Peb  Curiam. — The  judgment  should  be  affirmed, 
with  costs,  upon  the  opinion  of  the  learned  judge  at 
special  term.* 


*  Note. — If  the  opinion  of  the  judge  at  special  term  had  been  received  by 
the  reporters  in  season  the  case  would  have  been  reported  In  foil.  As  the 
questions  inyolved  are  of  general  interest  it  has  been  deemed  proper  to  re- 
port the  opinion  of  the  Court  below  here.  A  i>erusal  of  the  opinion  will, 
it  is  hoped,  confirm  tlie  views  of  the  reporters.  The  opinion,  after  reciting 
the  facts,  as  set  forth  in  the  head  note,  was  as  follows : — 
'*  O^GoRUAK,  J. — The  defendants  rely  in  their  defence  chiefly  on  the 

all^ation  that  they  were  not  guilty  of  any  fraud  or  misrepresentaUon,  as 
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to  the  date  on  which  payment  of  the  mortgage  became  due,  and  that  they 
did  not  in  terms  assert  that  it  became  due  on  the  day  mentioned  in  the  con- 
tract, and  they  also  aver  that,  on  being  informed  that  the  mortgage  in  fact 
was  payable  in  1889,  two  years  before  the  date  set  forth  in  the  agreement, 
they  used  reasonable  diligence  in  procuring  a  deed  from  the  mortgagee  extend- 
ing the  time  of  payment,  and  that  they  did  actually  procure  such  deed,  and 
tendered  it  to  the  plaintiff  on  November  23d,  eight  days  after  the  date  speci- 
fied in  the  agreement  of  sale  for  closing  the  contract. 

**  The  evidence  does  not,  in  my  opinion,  sustain  a  charge  of  laches  on  the 
part  of  the  plaintiff,  or  of  any  delay  in  acquainting  himself  as  to  the  contents 
of  the  mortgage  in  question.  He  was  Justified  in  assuming  for  the  time  that 
the  defendants,  in  executing  their  contract,  did  not  err  in  the  statement  made 
therein  as  to  the  time  of  the  maturity  of  a  mortgage  on  their  own  property. 
On  ascertaining  the  error,  the  attorney  for  the  plaintiff  lost  no  time  in  in- 
forming the  attorney  for  the  defendants  of  the  condition  of  affairs. 

**  Neither  am  I  satisfied  that  a  charge  of  laches  can  well  be  sustained  against 
the  defendants  for  delay  in  securing  the  extension  of  time  from  the  mort- 
gagee, for  payment  of  the  mortgage,  after  they  had  received  such  in  formation. 

'*  The  main  question  seems  to  be  whether  the  plaintiff,  having  given  notice 
to  the  defendants  that  he  would  require  formal,  exact,  and  final  execution  of 
the  contract,  and  the  production  of  the  deed  extending  the  time  for  payment 
of  the  mortgage,  to  the  date  set  forth  in  the  contract,  and  that  he  would 
accept  of  no  substitute  for  that  deed,  and  also  that  he  would  require  the 
transaction  to  be  closed  on  the  day  mentioned  in  the  contract,  and  would  not 
consent  or  submit  to  any  further  delay,  was  justified  in  law  and  equity  in 
taking  that  position.  If  so,  the  plaintiff  must  succeed  in  this  action.  If,  on 
the  other  hand,  a  court  of  equity,  on  the  facts  of  this  case,  has  i>ower,  and, 
in  the  exercise  of  its  discretion,  ought  to  relieve  the  defendants,  then  the 
question  will  be  whether  they  have  shown  themselves  to  be  deserving  of 
equitable  relief,  and  whether  it  would  be  in  accordance  with  public  policy  to 
grant  it. 

'*  There  are  no  authoritative  decisions  of  the  courts  of  this  state,  laying 
down  a  hard  and  fast  rule  of  law  for  cases  of  this  nature.  Each  case  must, 
in  great  degree,  be  decided  according  to  its  own  peculiar  features,  and  on  its 
own  facts. 

**  The  time  for  closing  contracts  for  the  sale  of  land,  when  clearly  and  dis- 
tinctly expressed  in  the  contract  itself,  although  not  expressly  stated  as  being 
of  the  essence  of  the  contract,  cannot  be  treated  as  mere  surplusage,  with- 
out any  force  or  intent  or  meaning.  It  can,  in  my  opinion,  be  made 
essential  to  the  contract  by  the  distinct  demand  of  either  party  that  the  ex- 
press terms  of  the  contract  in  that  respect  be  carried  out.  The  plaintiff  had 
the  right  to  demand  that  the  contract  should,  in  that  and  in  all  other  respects, 
be  carried  out  according  to  its  terms,  and  on  such  demand  being  made,  it 
becomes  of  the  essence  of  the  contract.  If  the  defendants  were  in  doubt  be- 
fore, or  at  the  time  when  the  contract  was  executed,  as  to  the  time  when  the 
mortgage  fell  due,  it  was  their  duty  to  make  speedy  inquiry  on  the  subject, 
so  as  to  correct  their  error  if  any,  in  time.    In  falling  to  do  so,  and  leaving 
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a  question  of  such  manifest  importance  in  doubt,  up  to  a  few  days  before 
the  time  fixed  for  closing  the  traiisaction,  I  think  the  defendants  failed  in 
their  duty,  and  in  the  vigilance  which  should  be  require  of  them  even  if  it 
were  only  for  their  own  protection. 

*'  In  the  various  transactions  which  take  place  in  this  city,  as  to  the  sale 
and  transfer  of  real  estate,  cases  of  this  nature  frequently  arise,  and  it  is 
important  that  the  law  on  these  subjects  shoidd  be,  as  far  as  possible,  clear 
uniform,  and  capable  of  practicable  application.  To  hold  that  no  importance 
should  be  attached  to  the  time  specifically  fixed  in  the  contract  of  sale,  for 
the  closing  of  the  transaction,  by  exchange  of  deeds,  etc.,  would  be,  in  my 
opinion,  dangerous,  and  tending  to  the  growth  of  habits  of  looseness  and 
uncertainty.  In  the  transaction  of  such  business,  mutual  courtesy  is  often 
needed,  and  often  freely  given.  But  such  courtesy  may  be  withheld  without 
violation  of  law,  and  the  injurious  consequences  that  may  ensue  do  not 
constitute  a  cause  of  action  at  law,  or  sustain  a  claim  for  equitable  relief. 

*'  Applying  the  rules  of  law  and  equity  to  the  special  facts  in  the  case 
at  bar,  I  hold  that  the  defendants  are  chiefly  responsible  for  the  delay  in 
closing  the  contract  at  the  time  specified  therein.  That  the  plaintiff  had 
a  right  to  demand  a  deed  from  the  mortgagee,  extending  the  time  for  the 
payment  of  the  principal  of  the  mortgage  to  the  date  mentioned  in  the 
contract.  That  the  defendants  were  primarily  responsible  for  the  correct- 
ness of  the  date  set  forth  in  the  contract.  That,  under  all  the  circumstances, 
the  plaintiff  had  the  lawful  right  to  require  the  closing  of  the  sale  at  the  time 
specified  in  the  contract,  and  was  under  no  legal  obligation  to  extend  the 
time. 

**  In  the  case  at  bar,  the* plaintiff  distinctly  refused  to  agree  to  any  further 
extension,  and  announced  that  he  would  rest  on  his  strict  rights^  under  the 
contract. 

**  That  the  defendants  were  unable  to  carry  out  their  part  of  the  contract 
on  the  day  required  by  the  contract,  was  their  misfortune,  and  to  some  extent 
their  fault.  They  ought  to  have  had  more  accurate  knowledge  of  the  mate- 
rial condition  of  their  own  title,  and  they  ought  not  to  have  made  them- 
selves responsible  by  contract,  for  the  accuracy  of  a  statement  of  fact,  in  the 
contract,  which  would  naturally  be  an  important  element,  inducing  the 
plaintiff  to  the  purchase. 

**  Judgment  should  be  for  the  plaintiff  and  against  the  defendants^  deny- 
ing the  equitable  relief  claimed  by  them. 

**  The  plaintiff  should  have  liis  costs  in  the  action." 


FITCH  V.  B.  <fe  S.  A.  R.  R  CO.  575 


Statement  of  the  Case. 


EMELINE  L.  FITCH,  Respondent  v.  THE  BROAD- 
WAY  AND  SEVENTH  AVENUE  RAILROAD 
COMPANY,  Appellant. 

ExeesHoeness  qf  damage^  vohen  verdict  not  dUturhed  on  thaigratimd* 

Before  Fbeedman  and  Ingraham,  JJ. 

Decided  Jime  27,  1890. 

Appeal  by  defendant  from  judgment  entered  in 
favor  of  the  plaintiff  upon  the  verdict  of  a  jury,  and 
from  order  denying  defendant's  motion  for  a  new 

trial. 

« 

Root  &  Clarke,  for  appellant. 

Lexow  &  Haldane,  for  respondent. 

By  the  Coubt. — Freedman,  J.,  (Ingraham,  J.,  con- 
curring).— The  only  point  presented  by  the  appel- 
lant is  that  upon  the  whole  case  the  judgment  should 
be  reversed  because  the  damages  awarded  by  the 
jury  were  excessive.  The  action  is  for  personal  in- 
juries. I  have  examined  the  evidence  with  care  and 
I  fail  to  see  how,  considering  the  nature  of  the  in- 
juries and  the  amount  of  pain  and  suffering  endured 
by  the  plaintiff,  the  verdict  which  is  for  $7,000,  can 
be  held  to  be  excessive.  Cases  are  to  be  found  in 
large  numbers  in  which  larger  recoveries  have  been 
sustained  for  similar  injuries. 

The  judgment  and  order  should  be  affirmed,  with 
costs. 


576  LAHET  9.  KOBTRIOHT. 


Statement  of  the  Case. 


FRANCIS  LAHEY,  Appeu-ant  v.  GOUVERNEUR 
KORTRIGHT,  et.ai.,,  Respondents. 

Extra  aUowance  md^eet  matter  inoolved — Where  in  an  action  to  be  re- 
lieted  from  purchase  of  real  property  the  drfendant  {the  vendor)  for  a 
counter-claim  denumds  speckle  performance  by  the  plaintiffs  and  obtains 
Judgment  in  his  favor  upon  the  counter-claim^  the  court  may  grant  him  an 
ctUowance  based  on  the  value  of  the  property  the  title  to  which  the  plainUff 
is  adjudged  to  accept* 

Before  Fbeedman  and  Tbuay,  JJ. 

Decided  June  27 ,  1890. 

Appeal  from  judgment  entered  after  trial  before 
the  court  without  a  jury,  and  from  an  order  giving 
defendants  an  extra  allowance. 

James  F.  Malcolm,  attorney,  and  Samuel  Janes  of 
counsel,  for  appellant. 

Piatt  cfe  Bowers,  attorneys,  and  John  M.  Bowers  of 
counsel,  for  respondents. 

The  Court  (Truax,  J.,  writing,  Fbeedman,  J.,  con- 
curring) affirmed  the  judgment,  holding  that  appel- 
lant's points  on  the  appeal  from  the  judgment  had 
been  determined  against  him  in  Lahey  v.  Kortright 
56  Superior  Court  R.  527,  and  affirmed  the  order, 
holding  as  stated  in  the  head  note. 


BAKER  V.  CROSBY.  577 


Statement  of  the  Gase. 


RUTHETTE  BOGARDUS,  Plaintifp  v.  FRANCIS 

CARAGHER,  Defendant. 

Broome  Street,  number  20,  covenants  and  restrictions  in  grant  tf  Mayor,  etc.^ 
recorded  in  the  Register's  office  in  Liber  191  cf  Conveyances,  page  261,  are 
not  encumbrances  or  clouds  on  the  tiUe  thereqf. 

Before  Freedman  and  Truax,  JJ. 

Decided  June  27, 1800. 

Submission  of  controversy  on  an  agreed  state  of 
facts. 

J.  E.  Luddon,  for   plaintiff. 
George  W.  McAdam,  for  defendant. 

The  Court,  upon  the  facts,  agreed  to  hold  as  stated 
in  the  head  note. 


GENEVIEVE  N.   A.   BAKER,  Respondent  v.  ED- 
WARD C.  CROSBY,  AS  Executor,  etc..  Appellant. 

Assignment  of  policy  cf  life  inxuran^,  possession  cf  the  policy  not  necessary 
to  its  validity — Delivery  qf  policy  and  its  acceptance,  the  qu^tion<if  is 
frequently  one  cf  intention  depending  on  the  circumstances  of  the  transcx- 
Uon. 

Before  Freedman  and  Truax,  JJ. 

Decided  November  3,  1800. 

Appeal .  from  a  judgment  in  favor  of  plaintiff 
entered  upon  the  decision  of  a  judge  at  special 
term. 

37 


578  MORTIMER  V.  DOELGER. 

Statement  of  the  Oase. 

William  C.  Holbrooke  for  appellant. 

Darby  &  Bell,  attorneys,  and  James  D.  Bell  of 
counsel,  for  respondent. 

The  Court,  in  affirming  the  judgment  (Fbeedhan, 
J.,  writing,  Truax,  J.,  concurring)  held  as  stated  in 
the  head  note. 


THOMAS    MORTIMER,     Respondent    v.     JACOB 

DOELGER,  ET  AL.,  Appellants. 

Verdict  not  disturbed  where  there  U  conflict  qf  tesiUnonj/y  when — The  real 
queittion  litigated  at  Uie  trial  was  as  to  rate  of  the  compensation  plaint{Fwas 
to  receive  for  his  services;  tfiere  was  coi\flict  of  evidence  on  this  issue;  neither 
side  asked  for  the  direction  of  a  verdict  on  the  ground  qf  any  alleged 
preponderance  qf  evidence  or  any  oVier  ground;  the  case  went  to  the  Jury  un- 
der a  charge  which  car^ully  guarded  the  respective  rights  qf  the  parties  to 
which  no  exception  was  taken.    Held  that  the  verdict  could  not  be  disturbed. 

Before  Fbeedhan  and  Ingbaham,  J  J. 

Decided  November  3,  1880. 

Appeal  from  a  judgment  entered  in  favor  of  the 
plaintiff  upon  the  verdict  of  a  jury,  and  from  an 
order  denying  defendants'  motion  for  a  new  trial  on 
the  minutes. 

Michael  C.  Gross,  for  appellants. 

Hugh  Coleman^  for  respondent. 

The  Court,  in  affirming  the  judgment  and  order 
(Freedman,  J.,  writing,  Ingbaham,  J.,  concurring), 
held  as  stated  in  the  head  note,  and  cited  Keeler  v. 
Barretts,  etc..  Dyeing  Establishment,  54  A^.  Y.  Super. 
Ct.  Rep.  369. 


TABER  V.  N.  Y.  E.  R.  R  CO.  579 


Statement  of  the  Case. 


CHARLES  C.  TABER,  et  al..  Respondents  v.  THE 
NEW  YORK  ELEVATED  RAILROAD  COMPANY 
Appellant. 

Jn  Vila  aetion  brought  to  recofoer  damages  for  alleged  wrongful  acts  cf  de- 
fendant it  waa  set  up  as  a  drfence  that  plant^s  stood  by  and  saw  the  acts  be- 
ing done  and  never  ol^ected^  remonstrated  or  interfered  to  prevent  it, — Held 
tliat  the  admission  qf  evidence  that  plaintiffs  protested  against  d^endanVs 
acts  in  entering  into  tfte  vaults  cf  their  building  and  putting  posts  there  was 
not  error. — Stipulation  limiting  the  number  (if  real  estate  expert  witnesses 
to  three  on  each  side,  is  not  violated  by  calling  in  addition  to  three  such 
experts  an  owner  of  real  estate  who  does  not  claitn  to  be  an  expert,  but 
singly  testifies  to  facts  within  his  knowledge. 

Before  Fbeedman  and  Truax,  J  J. 

Decided  November  8,  1890. 

Appeal  from  a  judgment  entered  on  the  verdict  of 
a  jury,  and  from  an  order  denying  a  motion  for  a 
new  triaL 

Davies  db  Rapallo,  for  appellant. 
John  E.  Parsons,  for  respondents. 

The  Court,  in  affirming  the  judgment  and  order 
(Truax,  J.,  writing,  Freedman,  J.,  concurring),  heJd, 
among  other  things,  as  stated  in  the  head  note« 
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March  4, 1890. 

MoBBis  Goldstein,  Appellant  v.  Henby  Paekeb,  Re- 
spondent. 

Decided  March  4,  1890.  Appeal  from  a  judgment 
entered  upon  a  dismissal  of  the  complaint  at  the 
trial.  Goodhardt  &  Phillips,  for  appellant.  H. 
Joseph,  for  respondent.  Before  Truax  and  Dugro, 
J  J.  The  question  involved  was,  whether  the  evi- 
dence was  suflScient  to  carry  the  case  to  the  jury. 
The  Court  held  (Dugro  J.,  writing,  Truax,  J.,  concur- 
ring), that  it  was  not,  and  affirmed  the  judgment. 

Valentine  Hammann,  Respondent  v^  Righabd  Joed  an. 

Appellant. 

Decided  March  4, 1890.  Appeal  from  a  judgment 
entered  in  favor  of  plaintiff  upon  a  verdict  directed 
by  the  court.  A.  Britton  Havens,  for  appellant. 
Jacob  F.  Miller,  for  respondent.  Before  Truax  and 
Dugro,  J  J.  The  question  involved  was  whether  the 
evidence  did  not  call  for  a  submission  to  the  jury. 
The  Court  (Dugro  J.,  writing,  Truax,  J,,  concurring) 
held  that  it  did  and  reversed  the  judgment, 

Oeobge  C.  Johns,  Respondent  v.  The  Pbess  Publish* 

ING  Company,  Appellant. 

Decided  March  4,  1890.  Appeal  from  an  order 
vacating  an  order  for  the  examination  of  the  plaint- 
iff before  answer.  DeLancy  NicoU,  for  appellant. 
Artemas  B.  Smith,  for  respondent.  Before  Sedg- 
wick, Ch.  J.,  and  Freedman,  J.  The  Court  (Per 
Curiam)  affirmed  the  order  on  the  authority  of 
Roberts  v.  The  Press  Publishing  Company,  57  N. 
Y.  Superior  Court  B^  526. 

Bennett  J.  Kino,  Appellant  v,  Abbaham  Liebeskind, 

et.  ah.  Respondents. 

Decided  March  4,  1890.  Appeal  from  an  order 
denying  a  motion  of  the  plaintiff  for  an  order  that 
plaintiff  have  judgment  against  the  defendant  on 
his  demurrer  to  the  complaint  as  frivolous,  and  for 
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March  4,  1890— April  14,  1890. 


the  relief  demanded  in  the  complaint,  Charles  H. 
Smith,  for  appellant.  Franklin  Bien,  for  respon- 
dents. Before  Sedgwick,  Ch.  J.,  Truax  and  Dugro, 
JJ.  The  pleadings  were  not  before  the  general 
term.  For  that  reason  the  Court  (Per  Curiam)  held 
there  was  nothing  to  show  that  the  court  below 
erred,  and  affirmed  the  order. 

BoBEBT  MoBBisoN,  Respondent  v.  The  Metbopolitan 
Elevated  Railboad  Company,  Appellant. 
Decided  March  4,  1890.  Appeal  from  a  judgment 
entered  upon  a  verdict  of  a  jury  and  from  an  order 
denying  a  motion  for  a  new  trial  made  upon  the 
minutes.  Davies  &  Rapallo,  for  appellant.  Calvin 
&  Breck,  for  respondent.  Before  Sedgwick,  Ch.  J., 
and  Freedman,  J.  Per  Curiam. — ^Judgment  and 
order  affirmed  with  costs. 

Pbancis  Doughebty,  et  al.i  Respondents  v.  Henby  J. 

McGuckin,  impleaded.  Appellant. 

Decided  March  5,  1890.  Appeal  from  a  judgment 
entered  on  the  report  of  a  referee.  Daniel  P. 
Mahony,  for  appellant.  Hector  M.  Hitchings,  for 
respondents.  Before  Sedgwick,  Ch.  J.,  and  Freed- 
man, J.  Per  Curiam. — Judgment  affirmed  with 
costs. 

Ada  L.  James,  Appellant  v.  James  McCbeeby,  Re- 
spondent. 

Decided  April  14,  1890.  Appeal  from  an  order 
staying  all  proceedings  on  the  part  of  the  plaintiff 
until  payment  of  the  costs  of  an  action  brought 
by  Edward  F.  James  against  the  defendant.  Edward 
F.  James,  for  appellant.  W.  F.  Dunning,  for  re- 
spondent. Before  Sedgwick,  Ch.  J.,  and  Dugro, 
J.  Per  Curiam. — Order  affirmed  with  $10  costs  and 
disbursements,  to  be  taxed. 
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April  21,  1890— May  5,  1890. 

Mart  V.    Amerman,  Respondent  v.  Bertha  Deane, 

Appellant. 

Decided  April  21, 1890.  Motion  for  a  re-argument. 
W.  J.  Townsend,  for  respondent.  John  H.  Deane, 
for  appellant.  Before  Sedgwick,  Ch.  J.,  andFreed- 
man,  J.  The  decision  in  respect  of  which  the 
motion  was  made  will  be  found  in  57  N.  Y.  Superior 
Court  Rep.  175.  The  motion  was  denied,  the 
following  opinion  being  delivered.  Per  Curiam. — 
The  opinion  written  in  the  case  did  not  by  any  ex- 
pression recognize  the  fact  that  eguity  is  said  to 
give  fuller  compensation  than  is  gained  by  an  action 
at  law.  That  did  not  affect  the  substance  of  the 
decision  which  intended  to  aflSrm  that  neither 
equity  or  law  would  give  as  damages  what  in 
reality  was  not  damages.  Motion  denied  with  ten 
dollars  costs. 

Charles  H.  Lobber,  Respondent  r.  Isaiah  L.  Rob- 
erts, Appellant. 

Decided  May  5, 1890.  Appeal  from  an  order  requir- 
ing a  bill  of  particulars.  A.  S.  Cushman,  for  appel- 
lant. William  C.  Beecher,  for  respondent.  Before 
Sedgwick,  Ch.  J.,  Truax  and  Dugro,  JJ.  Per  Cur- 
iam.— The  order  should  be  modified  so  as  to  require 
defendant  to  furnish  a  bill  of  particulars  specifying 
the  materials  referred  to,  or  in  case  he  states  in  the 
bill  that  he  is  unable  to  specify  them,  or  any  of  them, 
to  give  a  sufficient  reason  why  he  is  unable  to  be 
more  specific,  and  further  to  give  the  description 
of  such  materials  as  fully  as  he  is  able  to.  The  order 
as  thus  modified  should  be  affirmed  with  costs. 

Robert  W.  Forbes,  Respondent  v.  Frederick  Haas, 

Appellant. 

Decided  May  5,  1890.  Appeal  by  the  defendant 
from  a  judgment  entered  upon  a  verdict  for  the  plaint- 
iff" and  from  an  order  denying  a  motion  for  a  new 
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May  5,  1890. 

trial  made  upon  the  minutes.  Samuel  Greenbaum,  for 
appellant.  Henry  S.  Forster,  for  respondent.  Before 
Sedgwick,  Ch.  J.,  Freedman  and  O'Gorman,  JJ. 
The  judgment  and  order  were  affirmed  with  costs, 
(Sedgwick,  Ch.  J.,  writing,  Freedman  and  O'Gorman, 
JJ.,  concurring). 

ft 

Richard  V.  Harnett,  Appellant  v.  Robert  E.  West- 

coTT,  as  President,  Respondent. 

Decided  May  5,  1890.  Motion  by  defendant  for 
re-argument.  Before  Sedgwick,  Ch.  J.,  Freedman 
and  O'Gorman,  JJ.  Motion  granted  upon  defend- 
ants paying  costs  of  motion.  Freedman,  J.,  dis- 
senting (no  opinion). 

Samuel  G.  Brown    Appellant  v.  Emil  Net,  et  al.^ 

Respondents. 

Decided  May  5,  1890.  Appeal  by  plaintiff  from 
a  judgment  in  favor  of  defendants  entered  upon 
the  verdict  of  a  jury,  and  from  an  order  denying 
plaintiff's  motion  for  a  new  trial.  Morris  S.  Wise, 
for  appellant.  Charles  Strauss,  for  respondents.  Be- 
fore Sedgwick,  Ch.  J.,  and  Freedman,  J.  The  Court 
(Per  Curiam  )  aflSrmed  the  judgment  and  order. 

John  D.  Demarest,  Appellant  r.  William  Koch,  im- 
pleaded. Respondent. 

Decided  May  5, 1890.  Appeal  from  a  judgment  en- 
tered in  favor  of  defendant  Koch  against  plaintiff 
on  the  report  of  a  referee.  S.  V.  R.  Cooper,  for  ap- 
pellant. Augustus  Ford,  for  respondent.  Before 
Truax  and  Dugro,  J  J.  The  question  involved  was 
whether  under  the  provisions  of  a  certain  contract, 
Koch,  one  of  the  parties  thereto,  was  liable  to  third 
parties  as  a  partner  with  the  other  party  thereto. 
The  Court  (Per  Curiam)  held  he  was  not,  and  aflSrmed 
the  judgment. 
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June  27, 1890. 


Samuel   H.    Huxfobd,   Respondent  v.  Matilda   S. 

Stoddart,  Appellant. 

Decided  June  27 , 1 890.  Appeal  by  defendant  from 
judgment  entered  in  favor  of  plaintiff  upon  the  ver- 
dict of  a  jury,  and  from  an  order  denying  defendant's 
motion  for  a  new  trial.  Alexander  Thain  and 
George  William  Hart,  Jr.,  for  appellant.  Truax  & 
Crandell,  for  respondent.  Before  Freedman  and 
O'Gorman,  J  J.  The  Court  held  (Freedman,  J.,  writ- 
ing, O'Gorman,  J.,  concurring)  that  the  judgment 
and  order  should  be  afl&rmed  with  costs. 

Albert  Nolte,  Respondent  v.  The  Manhattan  Rail- 
way Company,  Appellant. 

Decided  June  27,  1890.  Appeal  from  judgment 
entered  in  favor  of  plaintiff  upon  the  verdict  of  a  jury, 
and  from  an  order  denying  defendant's  motion  for 
a  new  trial.  Davies  &  Rapallo,  for  appellant.  Charles 
Stockier,  for  respondent.  Before  Freedman  and 
Truax,  J  J.  The  Court  held  (Freedman,  J.,  writing,' 
Truax,  J.,  concurring)  that  the  judgment  ai^d  order 
should  be  affirmed  with  costs. 

William  Wills,  Appellant  v.  The  Union  Bottling 

Company,  Respondent. 

Decided  June  27,  1890.  Appeal  from  a  judgment 
in  favor  of  the  defendant  upon  the  verdict  of  a  jury, 
and  from  an  order  denying  plaintiff's  motion  for  a  new 
trial  made  on  the  minutes  on  all  the  causes  specified 
in  section  999  of  the  Code.  Hatch  &  Warren,  for  ap- 
pellant. Morgan  &  Walker,  for  respondent.  Before 
Truax  and  O'Gorman,  JJ.  The  only  question  in- 
volved was  one  of  fact,  viz.  :  whether  plaintiff,  in 
June,  1883,  resigned  his  office  of  treasurer.  Held 
(Truax  J.,  writing,  O'Gorman,  J.,  concurring  )  that 
that  question  was  properly  left  to  the  jury  ;  and  that 
as  there  was  evidence  to  warrant  the  verdict  of  the 
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jury  the  judgment  and  order  should  be  aflSrmed 
with  costs. 

Geobgb  TS.   Newhall,    Respondent  v.  William  H. 

Appleton,  et  al..  Appellant. 

Decided  June  27,  1890.  Appeal  from  a  judgment 
for  the  plaintiff  entered  on  the  report  of  a  referee. 
William  W.  Badger,  for  plaintiff.  Campbell  &  Paige, 
for  defendants.  Before  Freedman  and  Truax,  J  J. 
The  only  question  involved  was  one  of  fact.  The 
general  term  (Per  Curiam )  aflSrmed  the  judgment 
with  costs. 

LnciEN    Babnes,    Respondent   v.  James  R.   Keene, 

Appellant. 

Decided  June  27,  1890.  Appeal  from  judgment 
entered  in  favor  of  the  plaintiff  upon  the  verdict  of 
a  jury,  and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial.  Shipman,  Barlow,  Larocque  & 
Choate,  for  appellant.  S.  H.  Randall,  for  respond- 
ent. Before  Freedman  and  Truax,  JJ.  Per  Curiam. 
— Judgment  and  order  aflSrmed  with  costs. 

Robert  J.  Ibwin,  Appellant  t?.  Edwaed  M.  Beown, 

et  al.j  Respondents. 

Decided  June  27,  1890.  Appeal  from  an  order  of 
interpleader.  Martin  &  Smith,  for  appellant.  Hoff- 
man Miller,  for  respondents.  Before  Freedman  and 
Truax,  JJ.  Per  Curiam. — Order  aflSrmed  with  costs 
and  disbursements. 

John  Petebsen,  Appellant  v.  John  Swan,  Respond- 
ent. 

Decided  June  27, 1890.  Appeal  by  plaintiff  from 
a  judgment  in  favor  of  defendant,  entered  upon  a 
verdict  directed  by  the  court.  Hart  &  Price,  for 
appellant.  James  K.  Hill,  Wing  &  Shoudy,  for  re- 
spondent.   Before  Freedman  and  Ingraham,  JJ.  Per 
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June  27,  1890    July  8,  1890. 


Curiam. — Judgment   affirmed,   with  costs,   on    the 
authority  of  53  N.  Y.  Superior  Ct.  R.  151. 

George  W.  White  v.  Mart  Reed,  as  Execttrix,  etc., 

et  al. 

Decided  June  27,  1890.  Motion  to  re-settle  order 
dated  first  Monday  of  December,  1887.  Before 
Freedman  and  Ingraham,  JJ.  Per  Curiam. — Order 
re-settled. 

New  York   Life    Insurance    Company,   Plaintiff  v. 

James  Aitkin,  as  Executor,  etc..  Defendant. 

Decided  June  30, 1890.  The  case  was  tried  before 
the  court  and  a  jury.  A  verdict  was  ordered  for  the 
defendant  and  the  trial  judge  ordered  the  exceptions 
to  be  heard  in  the  first  instance  at  the  general  term. 
Henry  G.  Atwater,  for  plaintiff.  Johnston  &  John- 
ston, for  defendant.  Before  Truax  and  Dugro,  JJ. 
Per  Curiam. — The  plaintiff's  exceptions  are  overruled 
and  judgment  is  ordered  for  the  defendant,  with 
costs. 


John  Townshend,  Plaintiff  v.  Catharine  J.  McGuibe, 

et  al.y  defendants. 

Decided  July  8,  1890. 
John  Townshend,  Plaintiff  v.  Edward  V.  LoEw,^<a/. 

Defendants. 

Decided  July  8, 1890.  In  both  these  cases  excep- 
tions were  ordered  to  be  heard  in  the  first  instance 
at  the  general  term  upon  trials  before  the  court  and 
a  jury,  verdicts  being  ordered  for  defendants.  John 
Townshend,  for  plaintiff.  John  C.  Shaw,  for  de|end- 
ants.  Before  Truax  and  Ingraham,  JJ.  Per  Curiam. 
— The  exceptions  were  overruled  and  judgment  or- 
dered for  defendants  on  the  verdicts,  with  costs,  on 
the  authority  of  Townshend  v.  Frommer,  57  Superior 
Court  R.  90. 
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November  3,  1890. 


Clayton   Platt,    Appellant    t\    The   Pennsylvania 

Railboad  Co.,  Respondent. 

Decided  November  3,  1890.  Appeal  from  a  judg- 
ment dismissing  the  complaint  on  the  report  of  a 
referee.  Nathaniel  A.  Prentiss,  for  appellant.  Robin- 
son, Scribner  &  Bright,  for  respondent.  Before 
Freedman  and  Truax,  J  J.  The  only  question  involved 
was  one  of  fact,  and  the  judgment  was  affirmed,  with 
costs,  on  the  opinion  of  the  referee. 

Josephine  Stampfee,  Respondent  v.  Siegmund,  alias 

William  Stampfeb,  Appellant. 

Decided  November  3, 1890.  Appeal  from  an  order 
granting  plaintiff  an  allowance  for  counsel  fee. 
Louis  Ansbacher,  for  appellant.  Samuel  D.  Sew- 
ards,  for  respondent.  Before  Freedman,  Truax  and 
Ingraham.  JJ.  Per  Curiam. — The  order  was  reversed 
and  motion  denied,  without  costs,  on  the  authority 
of  Beadelston  v.  Beadelston,  103  N.  Y.  402. 

Emilie   Rabebg  Noel,    Respondent    v.    H.    Bencee 
LiTHOGBAPHic  CoMPANY,  ct  ah.  Appellants. 

Decided  November  3,  1890.  Appeal  from  a  judg- 
ment entered  on  the  verdict  of  a  jury  in  favor  of 
plaintiff,  and  also  from  a  judgment  dismissing 
counter-claims  set  up  bythe  Lithograph  Company, 
on  the  merits.  Hatch  &  Warren,  for  appellants.  De- 
Lancy  NicoU,  for  respondent.  Before  Freedman 
and  Ingraham,  JJ.  The  Court  held  (Ingraham,  J., 
writing,  Freedman,  J.,  concurring )  that  the  judg- 
ments should  be  affirmed,  with  costs. 

Eliza  W.  White,  et  aL,  Respondents  v.  Edwabd  M. 

Benjamin,  Appellant. 

Decided  November  3, 1890.  Appeal  from  an  order 
directing  defendant  to  furnish  a  bill  of  particulars. 
Whitlock  &  Simonds,  for  respondents.  Smith  & 
Dougherty,  for  appellant.  Before  Freedman  and 
Ingraham,  J  J.     Order  affirmed  with  $10  costs. 
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ACCOUNTING. 

Where  the  reference  in  the  action  is 
to  state  accounts  and  for  a  general 
accounting  in  regard  to  partner- 
ship assets  and  liabilities,  and  the 
amounts  due  and  owing  between 
them,  etc,  the  referee  Is  author- 
ized and  empowered  to  order  Judg- 
ment in  favor  of  a  party  or  parties 
found  on  such  accounting  to  be 
entitled  to  judgment,  although  by 
the  pleadings  In  the  action  said 
party  or  Thirties  have  not  de- 
manded affirmative  relief  and  a 
judgment.     White  v.  Reed,  383. 


ACCORD  AND  SATISFACTION. 

Plaintiff  bought  certain  property 
from  one  Duntze.  At  tne  time 
Duntze  owed  one  Wagner,  and 
the  firm  of  Austin.  Nichols  &  Co., 
the  substitute  defendants  herein. 
Plaintiff  knew  of  the  indebted- 
ness to  Wagner,  but  was  ignorant 
of  the  fact  that  Duntze  owed 
Austin,  Nichols  A  Co.,  and  to 
protect  himself  against  the  claim 
of  Wagner  procured  the  signa- 
ture of  Wagner  to  the  bill  of  sale 
with  Duntze.  This  bill  of  sale 
contained  a  statement  that  the 
property  w<is  free  from  all  clairM, 
etc.  AfterwaJrds  Duntze  confessed 
judgment  to  Austin,  Nichols  A 
Co.,  and  execution  issued  there- 
on, and  the  sheriff  levied  on  the 
Eroperty  sold  by  Duntze  to  plaint- 
f,  who  paid  the  sheriff  under  pro- 
test $479.02.  Afterwards  plaint- 
iff obtained  from  Wagner  the  sum 
of  $475.00,  and  gave  a  document 
in  which  he  acknowledged  the  re- 
ceipt of  the  said  sum  and  stated 
that  it  was  in  full  for  all  claims 
and  demand  against  the  said  Wag- 
ner. It  appeared  that  plaintiff 
had  no  other  claim  against  Wag- 


ner except  that  growing  out  of 
the  sale  of  the  property  by  Duntze 
and  Wagner  to  him,  but  plaintiff 
sought  to  establish  on  the  trial 
that  he  borrowed  this  $475  from 
Wagner.  Heldy  The  case  pre- 
sents this  state  of  facts:  Plaint- 
iff makes  a  claim  for  the  same 
cause  of  action  against  two  parties. 
One  of  these  parties  pays  the  claim 
and  afterwaras  plaintiff  brings  an 
action  against  the  other  party. 
We  are  of  the  opinion  he  cannot 
maintain  such  an  action.  The 
payment  by  Wagner  acted  as  an 
eouitable  assignment  by  the  plain- 
tiff of  anv  cause  of  action  he  had 
against  the  sheriff  for  seizing  and 
injuring  his  property,  and  it  was 
error  for  the  trial  judge  to  charee 
the  jury  as  stated  in  the  case.  If 
the  $475  was  a  loan  by  Wagner, 
as  claimed  by  plaintiff,  it  would 
not  act  as  an  equitable  assign- 
ment, but  that  question  of  loan  or 
equitable  assignment  should  have 
been  submitted  to  the  jury.  The 
charge  to  the  fury  was,  in  effect, 
a  direction  to  find  for  plaintiff  on 
that  point,  and  the  defendants 
havinff  excepted,  it  was  not  neces- 
sary for  the  defendants  to  go  to 
tlie  jury  on  that  point.  Peyser 
V.  McCarthy,  325. 

AFFIDAVIT. 

Affldavit^Sufflcieney  qf  all^cUion 
on  hiformation  and  beli^,  that 
goods  belong  to  third  party  in  an 
application  to  re-bond  made  in 
an  action  for  claim  and  delivery. 
See  Lange  v.  Lewi,  205. 

See  Pleadiko. 


AGENCY. 
1.  Plaintiff's    assignor,     John    F. 
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Schipper,  made  a  draft  on  his 
brother  Ghsrhard  Schipper  of  Bre- 
men, Gkrmany,  for  1,500  Reichs- 
marks,  equal  to  $^300,  payable  to 
the  order  of  the  defendant  at  five 
days^  sight,  and  gave  the  draft  to 
defendant  to  collect  for  him.  De- 
fendant undertook  to  collect  the 
same  and  to  pay  to  the  said  John  F. 
Schipper  the  amount  of  the  same 
as  soon  as  he  was  advised  by  cable 
from  the  bankers  in  Germany,  to 
whom  the  draft  was  to  be  sent, 
that  it  was  paid.  The  draft  was 
sent,  presented  and  paid,  and  de- 
fendant advised  of  payment  by 
cable,  and  afterwards  received  the 
money,  yet  defendant  refused  to 

5 ay  the  proceeds  of  said  draft  to 
ohn  F.  Schipper  when  the  latter 
demanded  the  same.  The  erounds 
of  his  refusal,  as  claimed  by  him, 
appear  in  the  opinion  of  the  court, 
which  were  held  to  be  no  defence 
to  this  action,  under  the  circum- 
stances. That  the  case,  as  pre- 
sented, is  goyerned  by  the  princi- 
ples that  usually  apply  between 
principal  and  agent.  The  agent 
collected  the  money  of  his  princi- 
pal without  incurring  any  respon- 
sibility except  to  pay  it  over  to  his 
principal  according  to  the  terms 
of  his  employment,  and  having 
refused  so  to  do  he  is  liable.  It 
was  therefore  error  to  direct  a 
verdict  for  defendant  Prisco  v. 
Hug,  140. 
2.  The  work  done  by  the  plaint- 
iff's assignor,  constituting  the  first 
cause  of  action,  was  accepted  and 
received  by  the  commissioner  of 
public  works,  on  behalf  of  defend- 
ant. The  excavation  of  earth  and 
rock  called  for  in  the  contract  was 
completed  in  due  time,  and  all  the 
work,  so  far  as  required  by  any  of 
the  officers  of  the  defendant,  was 
performed  and  accepted  by  the 
defendant,  and  a  certificate  of 
completion  and  acceptance  was 
signed  by  the  surveyor,  superin- 
tendent of  street  improvements, 
chief  engineer  of  the  Croton  aque- 
duct, and  the  commissioner  of 
public  works,  as  required  by  the* 
terms  of  the  contract.  The  de- 
fense claimed  that  a  certain  por^ 
tion  of  the  rock  was  not,  in  fact, 
taken  out  two  feet  below  the  curb 
of  the  street,  but  the  testimony 
produced  to  support  that  defense 
was  indefinite  and  uncertain,  and 
of  no  avail  as  against  the  evidence 


in  behalf  of  Uie  plaintiff  that  the 
rock  was  taken  out,  and  to  the 
satisfaction  of  the  defendant's 
officers.  Held,  that  the  various 
officers  named  in  the  contract, 
who  signed  the  certificate  of  com- 
pletion and  acceptance,  must  be 
regarded  as  the  representatives  of 
the  defendant,  and  their  action 
and  certificate  as  binding  upon  the 
city;  and  the  trial  judge  was  justi- 
fied in  directing  a  veraict  for  the 
plaintiff.  Brady  v.  The  Mayor^ 
184. 


ALIMONY. 

1.  Alimony  is  not  ^nted  as  matter 
of  course  in  actions  by  the  wife 
against  the  husband  for  divorce  a 
vinculo  matrimonii,  nor  are  coun- 
sel fees.  Moriariy  v.  Mariartyy 
279. 

2.  The  wife,  in  order  to  obtain  either 
alimony    or    counsel   fees,  must 

g resent  a  case  to  the  court  show- 
ig  that  she  has  a  fair  prospect  of 
success  in  the  action.    lb. 

3.  Where  the  charges  of  adultery  are 
made  on  information  and  belief, 
and  the  husband  positively  denies 
them,  she  does  not  present  such  a 
case.    lb, 

4.  An  order  committing  a  person 
for  contempt  in  not  paying  ali- 
mony and  counsel  fee,  in  a  divorce 
case,  must  contain  an  adjudication 
that  the  party  sought  to  be  com- 
mitted has  refus^  to  jMiy,  and 
that  such  refusal  was  calculated 
to,  or  did  actually  defeat,  impair 
or  prejudice  the  rights  of  the  party 
in  whose  favor  such  alimony  and 
counsel  fee  had  been  ordered;  and 
in  such  order  it  must  also  appear 
that  payment  of  the  same  cannot 
be  enforced  by  execution,  seques- 
tration or  resorting  to  the  security 
of  the  party  who  is  the  subject  of 
the  order.  .These  conditions  not 
being  incorporated  and  appearmg 
in  the  order  appealed  from,  the 
order  is  reversed.  Whitney  v. 
Whitney,  335. 


APPEAL. 

1.  Plaintiffs  moved  for  a  new  trial 
on  the  exceptions  taken  by  them, 
for  insufficiency  of  damages  and 
because  the  verdict  was  contrarj' 
to  the  evidence  and  contrary  to 
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law;  the  defendant  also  moved  for 
anew  trial  upon  the  exceptions 
taken  on  its  hehalf,  for  excessive- 
ness  of  damages  and  because  the 
yerdict  was  contrary  to  the  evi- 
dence and  contrary  to  law.  Both 
motions  were  denied.  The  order 
on  defendant's  motion  recited 
that  plaintiffs  consented  In  open 
court  that  it  be  granted.  Held, 
that  the  court  was  not  bound  to 
grant  a  new  trial  by  the  mere  fact 
that  both  parties  moved  for  it; 
also  that  the  denial  of  defendant's 
motion  was  not  a  subject  of 
complaint  by  plaintiffs,  and  the 
order  entered  tl^ereon  was  not  ap- 
pealable by  them.  Schleninger 
V.  Springfield  F.  db  M,  Imt.  Co., 
112. 

2.  The  objection  that  the  order  per- 
mitting the  plaintiff  to  amend  the 
complaint  required  the  defendants 
to  answer  the  amended  complaint, 
is  not  available  on  appeal,  it  not 
being  claimed  that  the  order  pre- 
vented defendants  from  demur- 
ring, or  that  but  for  the  order  they 
would  have  demurred.  Second 
Ave.  R.  E.  Co.  v.  Met.  El.  liy. 
Co.,  172. 

3.  The  objection  that  the  order  re- 
quired the  defendants  to  answer 
within  twenty  days  after  service 
of  the  amended  complaint,  is  not 
available  on  appeal.    Ih. 

4.  The  objection  that  the  order  di- 
rected the  issue  to  remain  as  of 
November  15,  1888,  is  not  avail- 
able on  appeal.     Ih. 

5.  The  proper  and  sufficient  remedy 
as  to  the  above  mattei*s,  if  defend- 
ants were  aggrieved,  was  to  move 
for  a  resettlement.    lb. 

6.  Order  for  amendment  of  com- 
plaint not  depriving  defendant  of 
his  constitutional  right  of  trial  by 
jury,  instance  of.    lb. 

7.  In  this  action  the  plaintiff  seeks 
equitable  relief,  and  prays  that 
two  chattel  mortgages  covering 
the  personal  property  of  the  Star 
Printing  Company,  including 
printine  presses,  etc.,  be  declared 
void,  also  for  an  injunction,  etc. 
The  judge  at  trial  term  dismissed 
the  complaint  on  the  merits.  The 
case  on  appeal  does  not  state  that 
it  contains  all  the  evidence,  and, 
therefore,  for  the  purposes  of  de- 
cision on  this  appeal,  all  the  facts 
foimd  bv  the  trial  judge  must  be 
assumed  to  be  true.  Star  Co.  v. 
Andrews,  188. 


8.  The  appeal  in  this  case  turns 
upon  the  question  whether  there 
is  sufficient  evidence  to  sustain 
the  findings  of  fact  made  by  the 
referee.  Tleld,  that  the  record 
shows  that  there  is  sufficient  evi- 
dence to  sustain  the  same.  The 
evidence  was  capable  of  the  con- 
struction which  the  referee  placed 
upon  it  and,  upon  the  whole  case, 
we  cannot  say  that  the  preponder- 
ance of  the  evidence  is  the  other 
way.  For  these  reasons  a  reversal 
cannot  be  had  on  the  sole  ground 
that  we  might  have  reached  differ- 
ent conclusions  if  the  issues  had 
been  submitted  to  us  as  trial  judges 
in  the  first  instance  upon  the 
evidence  disclosed  by  the  record. 
The  referee  saw  the  witnesses  on 
the  stand  and  was  able  to  notice 
their  manner  in  giving  their  testi- 
mony, and  better  able  to  reach 
correct  conclusions  and  construc- 
tion upon  the  same.  Eckhardt  v. 
Epstein,  288. 

9.  Ln  the  case  at  bar,  the  plaintiff 
did  not  in  his  complaint,  nor  in 
the  course  of  the  trial,  advance  the 
claim  which,  on  the  motion  for  a 
new  trial,  he  for  the  first  time  ad- 
vanced, namely,  that  he  is  entitled 
to  ten  per  cent,  discount  on  cer- 
tain purchases ;  that  he  has  not  re- 
ceived the  same  and  that  the  jury 
should  have  given  a  verdict  for 
that  amount  at  least.  Held,  as  no 
such  claim  or  suggestion  was  made 
before  the  rendition  of  the  verdict, 
the  court  will  not  indulge  in  the 
presumption  that  he  did  not  secui'e 
it,  for  the  purpose  of  reversing  the 
judgment.  Quimby  v.  Carhart,  490. 

10.  Ueld,  that  the  printed  record 
does  not  disclose  sufficient  facts 
for  disturbing  the  award  of  an  iid- 
ditional  allowance  of  costs  to  the 
defendants.  If  appellant's  counsel 
was  surprised,  as  claimed,  he 
should  have  moved  upon  affidavits 
to  vacate  the  award  and  for  a  hear- 
ing, and  upon  a  denial  of  the  mo- 
tion should  have  appealed  from 
the  order  of  denial.  Bancroft  v. 
Home  Ben^  AHs*n,  492. 

11.  Certain  letters  were  offered  in 
evidence  on  the  trial  by  the  plaint- 
iff, and  were  exclude*!,  and  excep- 
tion duly  taken.  These  letters 
were  not  printed  in  the  case,  and 
consequently  it  cannot  be  held 
that  their  exclusion  on  the  ground 
of  immateriality  constituted  error. 
DeKlyn  v.  Silver  Lake  Ice  Co.,501. 
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12.  Where  the  plaintiffs,  at  the  close 
of  the  case,  made  no  motion  for 
the  direction  of  a  verdict  in  their 
favor,  and  issues  were  submitted 
to  the  jury  under  a  charge  to  which 
no  exception  was  taken,  and  after 
the  jury  had  found  a  verdict  for 
defendant  the  plaintifTs  counsel 
moved  generally  for  a  new  trial 
but  stated  no  ground  for  ihe  mo- 
tion, and  the  case  contains  no  cer- 
tificate that  it  contains  all  the  evi- 
dence, no  questions  of  fact  can  be 
reviewed  on  the  appeal  under  these 
circumstances.  Seddon  v.  Donald^ 
5ia 

Undertaking  to  stay  execution  on 
appealt  construction  qf— Princi- 
ples applicable  to  where  its  mean- 
ing and  purpose  by  reason  qf  am- 
higuity  or  confusion  qf  language 
is  not  clear.  See  Osbom  v. 
Rogers^  162. 

Reduction  <^  Judgment^  when  Judg- 
ment <nfflrmed  upon  its  being  con- 
sented to.  See  Griggs  v.  Day,  385. 

Dismissal  of  complaint,  when  speci- 
fic  reason  assigned  for  doing  so  is 
immaterial  See  Ocean  8.  N,  Co, 
V.  ComparUa  T.  Espanola,  425. 

Verdict  directed  for  plaintiff— Ex- 
ceptions ordered  to  he  heard  in  the 
first  instance  at  general  term — 
No  exception  taken  to  the  direc- 
tion (^  the  verdict — Party  against 
whom  the  verdict  was  directed 
deemed  to  have  acquiesced  in  the 
direction-~Jurisdiction  of  the  gen- 
eral term  upon  the  hearing  of  ex- 
ceptions. See  Schwartz  v.  Family 
Fund  SoCj  515. 

Appeal  from  a  Judgment  entered  on 
a  referef^s  report,  practice  on,  ex- 
ceptio}is  when  unnecessary.— 7'he 
general  term  wiU  consider  without 
an  exception  the  question  whether 
the  findings  qffact  are  against  the 
weight  qf  the  evidence,  but  to  pre- 
sent that  question  there  must  he  a 
certificate  qf  the  referee  that  all  of 
the  evidence  is  in  the  case.  See 
Levi  V.  Newhall,  557. 

Appeal,  dismissal  of— A  motion  to 
dismiss  an  appeal  is  authorized 
only  on  the  failure  of  the  appellant 
on  non-entimerated  motions  to 
serve  prirUed  copies  qf  tfie  papers 
as  required  by  the  general  rules  qf 
practice.   See  Davidge  v.  Coe,  558. 

ASSESSMENT. 
See  LfTBTTBANCE  (Life),  1 ;  Taxes 

AND  A88B88KX1IT8. 


ASSIGNMENT. 

1.  One  Duffy  had  a  contract  with 
the  city  of  New  York,  through  the 
commissioners  of  the  fire  depart- 
ment, for  the  erection  of  a  building 
for  said  department  that  he  ful- 
filled, and  there  became  due  to 
him  for  the  same  the  sum  of  $12,- 
516.73.  Before  he  completed  the 
oontnct  he  obtained  a  loan  from 
the  appellant  of  $5,000,  and,  in 
consideration  of  such  loan,  assign- 
ed to  the  appellant  the  moneys 
due  on  the  contract,  to  the  amount 
of  $0,000.  One  of  the  respondents, 
Lewis  C.  Tufts,  had  furnished 
work  and  materials  for  that  build- 
iug,  to  Duffy,  and  on  or  about  the 
14th  day  of  December,  1886,  and 
immediately  after  the  assignment 
to  the  appellant,  Duffy  assigned 
nnto  the  said  Tufts  the  sum  of 
$5,000  out  of  the  final  payment 
due  or  to  become  due  to  Duffy  up- 
on the  contract.  Subsequently- 
Dennis  W.  Moran,  the  plaintiff 
and  respondent,  and  others  of  the 
responoents,  including  the  said 
Tufts,  who  had  furnished  work 
and  materials  to  Duffy  for  this 
building,  respectively  filed  liens 
against  this  fund  or  the  money 
from  this  contract,  and  several  ac- 
tions were  commenced  to  foreclose 
these  liens,  which  were  finally  con- 
solidated into  this  action,  which 
resulted  in  the  said  liens,  except- 
ing three,  being  allowed,  and  in 
precedence  of  appellant's  claim  of 
$6,000  under  and  by  virtue  of  the 
said  assignment.  The  appellant 
claimed  on  the  trial,  and  on  the 
appeal  from  the  judgment  below, 
a  reversal  as  to  so  much  of  the 
judgment  as  favored  the  recogni- 
tion and  approval  of  any  lien  In 
favor  of  Tufts  as  against  appel- 
lant's claim  on  the  money  or  fund, 
by  virtue  of  the  assignment,  on 
the  following  grounds,  (a)  The 
defendant  Tufts,  by  accepting  the 
assignment  from  Duffv  of  all  the 
moneys  due  or  to  grow  due  from  the 
city  to  him  under  his  contract, 
thereby  waiveil  and  lost  all  right 
to  file  and  maintain  a  lien.  (6) 
Having  accepted  said  assignment 
subject  to  a  prior  assignment  to 
the  appellant.  Tufts  is  estopped 
from  contesting  the  validity  of  the 
assignment  to  the  appeUant.  (c) 
The  lien  of  Tufts  is  a  nullity  be> 
cause  no  action  was  ever  com- 
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menced  to  enforce  it  and  no  lU 
pemlnis  ever  filed.  It  has  ex- 
pired by  limitation,  (d)  Tufts 
should  have  been  compelled  by  the 
court  below  to  elect  one  of  the 
two  remedies  upon  which  he 
claimed.  Held  on  appeal,  on  the 
ftrst  ground  (a),  that  the  assign- 
ment was  in  effect  of  moneys  due 
to  Duffy  after  the  discharge  of  all 
mechanics*  liens,  such  as  wourd 
have  been  due  to  Duffy  except  for 
the  liens;  Duffy  could  not  assign 
more  than  this.  That  Tuft's  lien 
right  was  superior  to  his  right 
acquired  by  the  assignment,  and 
the  acceptance  of  the  assignment 
cannot  be  assumed  to  have  been  a 
waiver  of  his  lien.  A  lienor^s 
rights  will  not  be  considered 
waived  unless  the  facts  clearly  in- 
dicate an  intention  to  abandon 
them,  and  such  an  intention  can- 
not be  presumeil  from  his  accept- 
ance of  an  assignment  under  the 
facts  in  this  case,  for  it  does  not 
appear  that  the  assignment  was 
accepted  as  a  payment  of  the  in- 
debtedness, and,  unless  it  was  so 
accepted,  the  debt  remains,  and 
the  right  of  lien  continues  to  exist 
as  incidental  thereto.  Maran  v. 
Mvrray  Hill  Hank,  190. 

2.  As  to  the  question  of  estoppel 
claimed  by  appellant  (b)  Held,  that 
it  could  only  avail,  if  at  all,  in 
case  the  acceptance  of  the  assign- 
ment constituted  a  waiver  of  the 
lien.    i& 

3.  In  regard  to  the  lien  of  Tufts* 
brine  a  nullity  (c)  Held,  that 
Tuf  t^s  lien  expired  because  of  non- 
compliance with  the  statute  in  re- 
ganl  to  the  commencement  of  an 
action  and  filing  of  a  /ur  pendens, 
etc.  The  exception  to  the  finding 
of  the  referee,  that  Tufts  set  up  his 
Hen  by  answer  in  the  McShane  ac- 
tion, in  which  a  lUptndenn  was 
filed,  is  well  taken,  for  the  case  is 
without  evidence  to  support  that 
finding.    lb. 

4.  As  to  the  election  of  remedies  {d) 
Tufts'  remedies  were  not  inconsist- 
tent.  He  had  a  right  to  rely  upon 
the  lien  and  assignment,  but  he 
could  have  only  one  satisfaction. 
Judgment  affirmed  except  that 
part  which  adjudges  that  Tufts 
bad  a  valid  Hen  on  the  fund  su- 
perior to  the  appellant,  and  as  to 
that  part  reversed.     lb, 

5.  Plaintiff  bought  certain  property 
from  one  Duntze.    At  Uie  time 


38 


Dnntze  owed  one  Wagner,  and 
the  firm  of  Austin,  Nichols  <fe  Co., 
the  substituted  defendants  herein. 
Plaintiff  knew  .of  the  indebted- 
ness to  Wagner,  but  was  igno- 
rant of  the  fact  that  Duntze  owed 
Austin,  Nichols  &  Co.,  and  to  pro- 
tect himself  against  the  claim  of 
Wagner  procured  the  signature  of 
Wagner  to  the  bill  of  sale  with 
Duntze.    This  bill  of  sale   con- 

.  tained  a  statement  that  the  prop- 
erty was  free  from  all  claims^ 
etc.  Afterwards  Duntze  confessed 
judgment  to  Austin,  Nichols  & 
Co.,  and  execution  issued  thereon, 
and  the  sheriff  levied  on  the  prop- 
erty sold  bv  Duntze  to  plaintiff, 
who  paid  the  sheriff  under  pro- 
test $479.02.  Afterwards  plaint- 
iff obtained  from  Wagner  the  sum 
of  $475.00,  and  gave  a  document 
in  which  he  acknowledged  the  re- 
ceipt of  the  said  sum  and  stated 
that  it  was  in  full  for  all  claims 
and  demand  against  the  said  Wag- 
ner. It  appeared  that  plaintiff 
bad  no  other  claim  against  Wag- 
ner except  that  growinff  out  of  the 
sale  of  the  property  hy  Duntze 
and  Wagner  to  him,  but  plaintiff 
sought  to  establish  on  the  trial 
that  he  borrowed  this  $475  from 
Wagner.  Held,  The  case  presents 
this  state  of  facts:  Plaintiff  makes 
a  claim  for  the  same  cause  of  action 
against  two  parties.  One  of  these 
parties  pays  the  claim  and  after- 
wards plaintiff  brings  an  action 
against  the  other  party.  We  are 
of  the  opinion  he  cannot  maintain 
such  an  action.  The  payment  by 
Wagner  acted  as  an  equitable  as- 
signment by  the  plaintiff  of  any 
cause  of  action  he  had  against  the 
sheriff  for  seizing  and  Injuring  his 
property,  and  it  was  error  for  the 
trial  judge  to  charge  the  jury  as 
statecl  In  the  case.  If  the  $475 
was  a  loan  by  Wagner,  as  claimed 
by  plaintiff,  It  would  not  act  as 
an  equitable  assignment,  but  that 
question  of  loan  or  equitable  as- 
signment should  have  been  sub- 
mitted to  the  jury.  The  charge 
to  the  jury  was,  In  effect,  a  direc- 
tion to  find  for  plaintiff  on  that 
point,  and  the  defendants  having 
excepted.  It  was  not  necessary  for 
the  defendants  to  go  to  the  jury 
on  that  point.  Peyser  v.  Mc 
Carthy,  326. 

Assiynmeni  qf  policy  qf  l{fe  f/iswr- 
ance,  possession  qf  Vie  policy  not 
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neceuary  to  Us  validiiy — Delivery 
rf  policy  and  its  acceptance^  the 
question  qf  is  frequently  one  cf 
intention  depending  on  the  dr- 
cumstanees  of  the  transaction. 
See  Baker  y.  Crosby^  578. 


ASSIGNMENT  FOR  THE  BENE- 
FIT OF  CREDITOKS. 

1.  Where  the  validity  of  a  general 
assignment  for  the  benefit  of  cred- 
itors is  attacked  on  the  ground 
that  the  assignors,  endorsement  on 
a  preferred  note  (they  being  liable 
only  by  reason  of  the  endorse- 
ment) was  unauthorized,  the  bur- 
then of  proof  to  establish  that  the 
endorsement  was  unauthorized  is 
on  the  attacking  party,  whether  he 
be  plaintiff  or  defendant.  Mack 
y.  Davidson^  75. 

2.  Evidence  which  would  sustain  a 
finding  that  the  endorsement  was 
not  shown  to  have  been  author- 
ized is  not  enough  to  uphold  a 
verdict  invalidating  the  assign- 
ment. To  invalidate  the  assign- 
ment it  must  be  affirmatively 
shown  that  the  endorsement  was 
unauthorized.    lb. 


ATTACHMENT. 

1.  Permitting  an  affidavit  to  be  read 
in  support  of  an  attachment  upon 
a  motion  to  vacate  upon  the  pa- 
pers on  which  the  warrant  of  at- 
tachment was  granted,  is  not  sub- 
stantial error  where  the  affidavit 
on  which  the  warrant  of  attach- 
ment was  granted  authorized  its 
issue.    Haebler  v.  Bernharth,  165. 

2.  In  the  case  at  bar  the  Court  of  Ap- 
peals, in  115  N.  Y.  459,  has  held 
that  the  affidavit  on  which  the 
attachment  was  granted  was  suffi- 
cient to  authorize  its  issue.     lb, 

8 .  Under  this  decision  the  permit- 
ting the  plaintiff  to  read  an  affida- 
vit in  opposition  to  a  motion  by 
defendant  to  vacate  the  warrant 
of  attachment  on  the  papers  on 
which  it  was  issued,  was  not  sub- 
stantial error.    lb. 


BANKS  AND  BANKING. 

Taxes  assessed  on  stock  in  banks  in 
the  city  of  New  York,  held  by  non- 
residents, cannot  be  recovered  by 


the  receiver  of  taxes  in  the  city  of 
New  York  in  an  action  in  per- 
sonam against  the  owner  of  the 
stock  under  the  provisions  of  sec- 
tion 863  of  the  Consolidation  Act. 
The  only  action  which  the  receiver 
of  taxes  can  maintain  for  such 
taxes  is  one  in  rem  under  the  pro- 
visions of  cliapter  400,  Laws  1^82. 
McLean  v.  Myers^  337. 

See  Bills,  Notes  and  Checks. 


BILL  OF  PARTICULARS. 

The  allegation  in  the  complaint  that 
plain tuTs  intestate  was  killed  by 
reason  of  the  negligent  and  imper- 
fect construction,management  and 
operation  of  the  elevator,  is  not 
particular  enough.  In  what  re- 
spect was  the  elevator  negligently 
and  improperly  constructed  ?  In 
what  respect  was  it  negligently 
and  improperly  managed  and  op- 
erated; or,  in  what  respects  does 
plaintiff  expect  to  prove  that  the 
elevator  was  negligently  and  im- 
properly constructed,managed  and 
operated  ?  These  are  questions 
plaintiff  should  answer  fn  a  bill  of 
particulars.  If  plaintiff  cannot 
show  this  and  prove  tlie  same,  she 
cannot  recover.  The  mere  hap- 
pening of  the  accident  does  not 
place  upon  defendants  the  burden 
of  proving  that  it  was  not  caused 
by  their  negligence.  (fHara  v. 
Ehrich,  250. 


BILIJS,  NOTES  AND  CHECKS. 

Plain tifTs  assignor,  John  F.  Schip- 
per,  made  a  draft  on  his  brother 
Gerhard  8chipperof  Bremen,  Ger- 
many, for  1,500  Reichsmarks,  equal 
to  $'S60,  payable  to  the  order  of  the 
defendant  at  five  days,  sight,  and 
gave  the  draft  to  defendant  to  col- 
lect for  him.  Defendant  under- 
took to  collect  the  same  and  to 
pay  to  the  said  John  F.  Schipper 
the  amount  of  the  same  as  soon 
as  he  was  advised  by  cable  from 
the  bankers  in  Germany,  to  whom 
the  draft  was  to  be  sent,  that  it 
was  paid.  The  draft  was  sent, 
presented  and  paid,  and  defendant 
advised  of  payment  by  cable,  and 
afterwards  received  the  money, 
yet  defendant  refused  to  pay  Uie 
proceeds  of  said  draft  to  John 
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F.  Scbipper  when  the  latter  de- 
manded the  same.  The  erounds 
of  his  refusal,  as  claimed  by  him, 
appear  in  the  opinion  of  the  court, 
which  were  held  to  be  no  defence 
to  this  action  under  the  circum- 
stances. That  the  case,  as  pre- 
sented, is  governed  by  the  prin- 
ciples that  usually  apply  between 
principal  and  agent.  The  agent 
collected  the  money  of  his  prin- 
cipal without  incurring  any  re- 
sponsibility except  to  pay  it  over 
to  his  principal  according  to  the 
terms  of  his  employment,  and 
having  refused  so  to  do  he  is 
liable.  It  was  therefore  error  to 
direct  a  verdict  for  defendant. 
Pri8co  V.  Hug,  140. 
Svidence  to  support  alleged  un- 
authorized endorsement  qf  note, 
in  an  action  to  set  aside  an  as- 
signment for  the  benefit  of  credit- 
ors, wherein  Ute  note  was  pre- 
ferred, 8ee  Mack  v.  Davidson,  lb. 


BONDS. 
'  See  CoJCTRAcrs,  16. 

BURDEN  OF  PROOF. 
See  EviDENCB,  5,  17,  21. 

CASE  ON  APPEAL. 
See  Appeal,  7,  10-12. 

CHALLENGE. 
See  Trial,  8. 

CHARGE. 
See  Judob's  Chajroe. 

CHATTEL  MORTGAGE. 

1.  In  September,  1887,  one  Anna 
Anstead  purchased  from  plaintiff 
certain  goods  and  chattels  for 
$1,000,  and  paid  $500  cash  and 
executed  and  gave  ten  promissory 
notes  for  the  sum  of  $50  each  and 
a  chattel  mortgage  to  secure  same ; 
one  of  said  notes  being  made 
TOiyable  every  month  thereafter. 
Two  of  said  notes  were  paid  but 


there  was  a  default  in  the  pa3rment 
of  the  third  note  that  became  due 
December  28,    1887.    ITie  mort- 

fage  was  duly  filed  September 
5,  1887,  in  the  office  of  the  regis- 
ter. Subsequently,  and  about 
December,  9.  1887,  Mrs.  Anstead 
executed  and  delivered  to  defend- 
ant, Harris  Brown,  another  chattel 
mortgage  on  the  same  property, 
and  he  foreclosed  the  same  and 
sold  the  property  on  or  about 
December  31,  1887,  without  any 
regard  to  plaintiff's  mortgage  or 
to  his  title  to  the  property  de- 
scribed therein.  There  was  some 
difference  in  the  statements  of  the 
witnesses  as  to  the  exact  date  of 
the  sale,  one  testifying  to  Decem- 
>  ber  22,  another  that  it  occurred 
near  the  close  of  December,  while 
the  notice  of  sale  printed  in  the 
N.  Y,  Staats-Zeitung  of  the  29th 
of  December,  1887,  which  was 
introduced  and  proved  on  the 
trial,  named  Saturday,  the  31st  of 
December,  as  the  day  of  sale. 
Held  that  as  the  defendant  Brown 
claims  only  through  the  mort^- 
gor,  Anna  Ansteaid,  and  as  sne 
had  no  title  nor  interest  in  the 
mortgaged  property  after  Decem- 
ber 2:^,  1887,  the  act  of  the  de- 
fendants in  taking  and  selling  the 
mortgaged  property  after  that 
time  was  a  conversion.  Klein- 
berger  ».  Brown,  4. 

2.  Also  held,  that  there  being  con- 
flicting evidence  as  to  the  exact 
date  when  the  defendants  took 
possession  of  the  property,  if  de- 
fendants desired  to  have  that 
question  determined  by  the  jury, 
they  should  have  made  a  request 
to  have  it  submitted,  but  no  such 
request  was  made.  The  defend- 
ants moved  that  the  complaint  be 
dismissed,  which  was  properly 
denied,  and  the  court  then  in- 
stracted  the  jury  to  find  for  the 
plaintiff.  An  exception  to  this 
direction  does  not  raise  any  ques- 
tion for  review.    lb, 

3.  The  Star  Printing  Company  was 
a  domestic  corporation,  engaged 
in  the  publication  of  the  **  Star," 
a  newspaper  in  the  city  of  New 
York,  and  borrowed  from  various 
persons,  contributors  to  the  loan, 
the  aggregate  amount  of  $25,000, 
for  the  payment  of  which  it  ex- 
ecuted and  delivered  to  defendant 
Andrews,  who  represented  all  the 
contributors  to  the  loan,  its  five 
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promisBory  notes  of  $5,000  each, 
and  as  security  for  their  payment 
executed  mortgages  on  all  its 
personal  property,  including  the 
chattels  in  question  in  this  action. 
Judgments  were  subsequently  re- 
covered against  the  company,  and 
execution  issued  thereon,  under 
which  all  its  cliattels  were  sold, 
and  there  was  a  sale  subsequently 
to  these  of  the  property  of  the 
company  made  by  a  receiver. 
Public  notice  was  given  at  each 
of  such  sales,  that  the  chattels  in 
question  were  subject  to  the  liens 
of  said  mortgages.  The  plaint ifif 
acquired  the  title  of  the  purchas- 
ers at  said  sales,  and  the  printing 
presses  that  were  so  mortgaged 
are  in  its  possession,  and  now« 
seek  to  have  the  mortgages  de- 
clared void,  and  the  lien  removed. 
The  defendant  Dayton,  by  assign- 
ment of  the  mortgages,  represents 
the  contributors  to  the  original 
loan  of  $25,000  to  the  Star  Print- 
ing Company.  The  plainti£f 
claime<l  in  tlie  complaint  that  the 
chattel  mortgages  were  invalid 
because  the  consent  of  the  cor- 
porators had  not  been  obtained 
for  the.execution  of  the  same,  and 
their  consent  was  necessary.  The 
plaintiff  also  contended  that  as  to 
one  of  the  printing  presses,  it  had 
been  substituted  after  the  first 
mortgage  was  executed  in  place 
of  another  press,  and  the  consent 
of  the  corporators  to  the  first 
mortgage,  if  it  was  obtained,  did 
not  apply  to  the  substituted  mort- 
gage. The  defendant  contends, 
that  as  the  plaintiff  represents 
the  purchasers  of  these  chattels, 
who  had  notice  of  the  execution 
and  lien  of  these  mortgages  before 
the  sales  thereof,  it  is  estopped 
from  taking  advantage  of  any 
defect  caused  by  the  absence  of 
any  consent  of  the  corporators,  if 
any  such  defect  existed,  but  that, 
in  point  of  fact,  all  needful  con- 
sent on  the  part  of  the  corpora- 
tors, to  the  execution  of  themort- 
ces,    had    been    obtained    and 


lied.  Held,  that  the  money  was 
loaned  on  the  security  of  these 
mortgages,  and  that  there  is  no 
question  the  amount  so  loaned  is 
wholly  unpaid ;  and  that  the  cor- 
poration and  the  lenders  did  in 
fact  consent  to  the  substitution  of 
the  mortgage  on  the  new  printing 
press,  in  place  of  the  press  there- 


tofore mortgaged,  is  not  denied. 
That  assent  of  the  corporators,  as 
set  forth  in  writing  and  filed,  was 
an  assent  "•  that  the  real  and  per- 
sonal property  of  the  Star  Print- 
ing Company  may  be  mortgaged,*' 
and  the  language  was  broad 
enough  to  warrant  the  cancellation 
of  the  mortgage  on  some  of  the 
chattels  with  the  consen).  of  idl 
parties  to  the  mortgage  and  the 
substitution  of  another  mortgage 
on  other  chattels.  That  tlie  pur- 
chasers of  these  printing  presses 
at  public  sale,  having  fml  notice 
of  the  mortgaiges  as  liens  on  the 
presses,  cannot  take  advantage  of 
alleged  defect,  as  to  want  of  con- 
sent by  the  corporators  to  the  ex- 
ecution of  the  mortgage,  even  if 
it  existed.  Of  whatever  deprecia- 
tion of  price  occurred  at  the  sales, 
because  of  these  liens  and  notice 
of  the  same,  the  purchasers  reaped 
the  advant'ige.  It  would  be 
unjust  and  inequitable  that  they 
should  be  permitted  to  repudiate 
the  lien.  Findings  of  the  trial 
judge  approved,  and  the  judgment 
appealed  from  affirmed.  Star  Co. 
V,  Andrews,  188. 


CLAIM  AND  DEUVERY. 

The  defendant  In  an  action  of  claim 
and  delivery  may  re-bond  on  the 
ground  that  a  third  party  is  en- 
titled to  the  property  without 
connecting  himself  with  the  title 
of  such  third  party.  An  affidavit 
by  the  defendant  alleging  that 
such  third  party  ^*  is  as  deponent 
.  is  ir^formed  and  helieves  the  owner 
of  said  property  subject  only  to 
deponent^s  right,*'  is  sufficient. 
Lanye  v.  Lewi,  265. 


CODE  OF  CIVIL  PROCEDURE. 


191,  subd.  1 408 

§§  380,  882,  410 564 

418,  422 183 

4ti2 257  (n) 

§  723,  724 18S 

§  757 123 

829 401 

968,  1009 183 

1189 500 

§  1279  et  seg 160 

§§  1279,  1281 290,  291 

§  1501 267  (n) 

§  1524 408 
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5  1525 257  (n),  408 

§  1704 266,  269 

1723 266 

1773 836 

1902 150 


CODE    OP   PROCEDURE    (Old 
Code). 

§  ll,8ubd.2 408 


CONSTITUTION  OF  THE  STATE 
OF  NEW  YORK. 

Art.3,818 463  (n) 

Art.  8,  |l 441  (n),   462  (n) 


CONSTRUCTION  AND  INTER- 
PRETATION. 

See  COKTRAGTS,  16. 

CONTRACTS. 

1.  Ileld^  that  the  agreement  in  ques- 
^tion  was  a  Joint  and  not  a  several 

agreement,  on  the  part  of  Brown, 
Brewster  and  Bateman  with  de- 
fendant; and  defendant  was  under 
no  obligation  to  convey  to  theui 
the  property  described  in  the  agree- 
ment until  each  of  the  three  per- 
sons had  performed  his  part  of  the 
agreement;  and  there  being  no 
evidence  of  such  performance 
there  was  no  question  that  should 
have  been  submitted  to  tlie  jury. 
The  plaintiff  could  not  recover 
damages  as  for  a  breach  of  the 
agreement,  because  there  could  be 
no  breach. on  the  part  of  defend- 
ant until  B.  B.  and  B-  had  per- 
formed or  <»ffered  to  perfoi-m  their 
part  of  the  contract,  or  defendant 
nad  waived  performance  or  re- 
fused to  perform  on  his  part.  The 
plaintiff  being  one  of  three  joint  , 
contractors  cannot  rescind  the  con- 
tract without  the  consent  of  the 
other  two  joint  contractors.  Brew- 
ster V.  Wooster,  10. 

2.  The  main  question  in  controversy 
in  this  case  was,  whether  the 
goods  in  question  that  were  deliv- 
ered to  the  defendants,  were  de- 
livered as  goods  purchased  by  them 
or  were  delivered  to  be  sold  by 
the  defendants  for  and  on  account 
of  the  plaintiffs.  The  court  below 
refused  to  allow  the  defendants  to 
show  that  the  contract  of  sale  had 


been  changed  into  one  of  consign- 
ment, on  the  grouml  that  such  a 
defense  had  not  been  pleaded. 
Held  on  appeal^  that  the  answer 
did  not  contain  an  allegation  that 
it  was  agreed  between  the  parties 
that  the  goods  sold  and  delivered 
to  defendants  In  March  should  be 
afterwards  treated  as  goods  con- 
signed by  the  plaintiffs  to  the  de- 
fendants, and  did  not  warrant  the 
admission  of  the  evidence  that  was 
ruled  out  by  the  court,  nor  was 
the  defense  thus  sought  to  be 
proved  bv  defendants  on  the  trial 
admissible  uuder  the  general  de- 
nial. It  was  an  affirmative  de- 
fense and  related  to  something 
that  had  taken  place  after  plaint- 
iffs' cause  of  action  had  accrued 
and  should  have  been  specially 
pleaded.     Wallace  v.  Blake^  13. 

3.  The  action  was  brought  to  recover 
damages  for  a  breach  of  warranty 
of  a  lintel  sold  to  plaintiff  by  the 
defendant.  Because  of  a  defect 
in  the  lintel,  the  walls  of  the  build- 
ing into  which  the  same  was 
placed  fell.  The  referee  found 
that  plaintiff  was  entitled  to  re- 
cover the  damages  caused  by  the 
fall  witkinterest.  Held^  that  the 
referee  did  not  err  as  to  his  find- 
ing of  the  damages,  but  erred  in 
giving  interest  on  the  same.  Bias 
v.  3/essmore,  23. 

4.  The  referee  also  allowed  plaintiff 
as  damages,  the  rental  value  of  the 
house  for  two  months.  Held, 
that  there  was  no  evidence  to  sus- 
tain this  finding.     lb. 

5.  Ifeld  also,  that  defendant  was 
not  entitled  to  recover  the  contract 
price  of  the  lintel  as  a  counter- 
claim, because  he  had  not  deliv- 
ered the  same  as  he  had  agreed, 
and  because  there  was  no  evidence 
of  the  value  of  the  same.    lb. 

6.  Held  also,  that  the  judgment 
should  be  reversed,  unless  plaint- 
iff stipulates  to  reduce  the  same  by 
a  deduction  of  $852.73,  and  in 
case  of  the  reduction,  judgment  af- 
firmed without  the  costs  of  appeal. 
76. 

7.  The  contract  in  its  form  purported 
to  be  made  between  "  The  Atlan- 
tic and  Pacific  Telegraph  Com- 
pany, hereafter  designated  as  the 
Telegraph  Company,  as  party  of 
the  nrst  part,  its  successors  and 
assigns,  and  The  National  Asso- 
ciated Press,  James  H.  Goodsell, 
President,  hereafter  designated  as 
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the  National  Associated  Press,  as 
party  of  the  second  part/ '     It  was 
signed  as  follows  :    *^  The  Atlan- 
tic and  Pacific  Telegraph  Com- 
pany, by  Albert  B.  Chandler,  Pres- 
ident.    The  National  Associated 
Press,  James  H.  Groodsell,  Presi- 
dent.**   The  evidence  showed  that 
there  was  no  such  corporation  as 
The  National  Associated  Press; 
that  plaintiff  did  business  under 
the  name  and  style  of  the  National 
Associated  Press,  James  H.  Good- 
sell,  President;  that  the  designa- 
tion.   The    National    Associated 
Press,  was  applicable  to  a  fluctuat- 
ing number  of  representatives  of 
newspapers  who  made    separate 
contracts  with  the  plaintiff  as  to 
the  prices  which  they  would  pay 
him  for  tlie  transmission  of  news 
by  defendant.    Held^  that  as  to 
what  or  who  was  intended  by  the 
description  of  The  National  As- 
sociated Press,  James  H.  Good- 
sell,  President,  was  a  matter  of 
fact;  that  under  the  evidence  the 
plaintiff  as  matter  of  fact  was  in- 
tend^, and   that  he    personally 
had  a  cause  of  action.    That  even 
if  the   representatives  of    news- 
papers who  made  contracts  with 
plaintiff  had  a  right  to  share  in  the 
profits    plaintiff    would    gain,   it 
would  not  follow  that  the  contract 
was  not  made  with  plaintiffs,  and 
further  if  it  should  be  held  that 
the  contract  was  made  with  such 
representatives,  yet  the  plaintiff 
being  one  of  the  parties  in  interest, 
defendant  should  have  taken  ad- 
vantage by  answer  of  the  defect 
of  parties  plaintiff.     Goodsell  v. 
ir.  ir.  TeL  Co,,  25. 
8.  Where  one  party  to  a  contract 
omits  to  perform  one  of  several 
covenants  or  obligations  therein 
contained  to  be  performed  by  him 
upon  grounds  applicable  to  future 
omissions    and     under    circum- 
stances indicative  of  an  intention 
not  to  perform  the  contract  any 
longer,  the  covenant  or  obligation 
so  omitted  to  be  perfonned  having 
an  important  and  substantial  re^ 
erence  and  direct  relation  to  the 
main  object  for  which  the  contract 
was  made  by  the  other  party,  such 
omission  amounts  to  a  repudiation 
of  the  whole  contract  by  the  omit- 
ting party,  and  the  other  party  is 
absolved  from  performing  or  tend- 
ering performance  thereafter,  and 
has  a  cause  of  action  for  damages 


as  for  a  breach  by  the  omitting 
party  of  all  his  obligations  under 
the  contract,    lb. 

9.  An  absolute  repudiation  of  a  con- 
tract by  one  of  the  parties  thereto 
need  not  necessarily  take  effect 
immediately,  nor  is  the  other  party 
bound  to  at  once  act  upon  it,  but 
the  parties  may  by  consent,  evinc- 
ed by  acts  and  declarations,  sus- 
pend the  taking  effect  of  the  re- 
pudiation until  sncli  time  as  such 
other  party  elects  to  consider  such 
repudiation  or  breach  of  the  entire 
contract  and  refuses  to  perform 
on  his  part,  the  repudiating  party 
not  having  in  the  meantime 
withdrawn  the  repudiation.  A 
performance  by  such  other  party 
of  his  part  of  the  contract  until 
such  election  entitles  him  to  re- 
ceive and  recover  from  the  repudi- 
ating party  the  moneys  payable 
by  the  terms  of  the  contract  in 
respect  of  such  performance,   a 

fortiori  when  such  moneys  are  tke 
moneys  of  and  belong  to  such 
other  party  and  were  merely  col- 
lected for  him  by  the  repudiating 
party,  and  upon  such  election  to 
recover  damages  for  the  repudia- 
tion of  the  entire  contract.  There 
is  no  inconsistency  in  this,  nor  is 
there  involved  contradictory  and 
self-repugnant  theories.    lb. 

10.  Damages  for  repudiation  of 
entire  contract.  Prospective  prof- 
its. In  ascertaining  them  Uie 
domain  of  speculation  and  conjec- 
ture is  necessarily  entered,  risks 
and  probabilities  have  to  be  bal- 
anced, future  contingencies  in  the 
light  of  present  facts  must  be 
M'eighed,  certainty  and  accuracy 
are  excluded,  nevertheless  con- 
ventional rules  may  be  applied 
with  theoretical  certainty  and  a 
sum  of  damages  named  which  will 
give  the  injured  party  what  he 
would  have  receivod  if  the  other 
party  had  not  violated  his  con- 
tract,   lb. 

11.  Whether  certain  phrases  used  in 
a  contract  such  as  **  sells  to,  etc," 
or  '^  agrees  to  sell,  etc.,'*  are  to  be 
regarded  as  importing  an  absolute 
sale  or  a  mere  agreement  to  sell  is 
to  be  determined  by  the  tenor  and 
purpose  of  the  whole  instrument. 
In  the  case  at  bar  a  clause  in  the 
agreement  between  the  plaintiff 
and  defendant  that  in  the  ef  ent  of 
the  termination  of  the  agreement 
the  defendant  **  shall  luive  a  U- 
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cense  to  use  all  of  the  inventions, 
etc  *'  on  the  payment  of  a  certain 
sum  per  year  to  be  paid  quarterly. 
Held,  (I).  That  the  phrase  ''shall 
have  a  license**  in  view  of  the 
tenor  and  purpose  of  the  whole  in- 
strument did  not  provide  for  an 
^  executed  license  but  only  for  an 
'  option  which  the  defendant  might 
avail  itself  of  upon  paying  the 
stipulated  sum.  (2).  That  there 
beinff  nothing  in  the  agreement 
that  indicated  that  defendant  was 
bound  to  use  the  inventions,  a 
promise  to  use  cannot  be  implied. 
Johnson  v.  Union  Switch  and 
Signal  Co.,  59. 

12.  In  an  action  brought  by  a  lienor 
against  an  owner  to  recover  for 
materials  furnished  to  a  contractor 
on  the  ground  that  at  the  time  of 
the  filing  of  the  notice  of  lien  there 
was  a  sum  due  by  the  defendant 
owner  to  the  contractor,  the  de- 
fendant owner  may  show  in  de- 
fence that  the  contractor  had  not 
completed  the  work  and  the 
amount  of  work  uncompleted,  the 
cost  of  completing  the  work  and 
payments  made  to  the  contractor 
on  account  of  the  contract. 
Frazier  v.  McGuckin,  71. 

13.  Where  under  a  provision  of  a 
contract  one  has  an  option  after  a 
certain  event  to  use  certain  inven- 
tions of  another  upon  payment  to 
that  other  of  a  stipulated  annual 
sum,  to  be  paid  quarterly,  and 
there  is  proof  tending  to  show  that 
after  that  event  he  used  the  in- 
vention, the  plaintiff  makes  out  a 
pHma  facie  cause  of  action  for  the 
stipulated  sum.  If  the  defendant 
claims  that  under  other  provisions 
of  the  contract  he  was  entitled  to 
use  the  inventions  in  performance 
of  contracts  made  before  the  hap- 
pening of  the  event  upon  the  hap- 
pening of  which  the  option  is  given, 
that,  if  a  defence,  is  :in  aflinna- 
tive  one  and  must  be  proved  by 
him  to  avoid  his  prima  facie  lia- 
bility. Miller  v.  Union  Switch 
and  Signal  Co,,  85. 

14.  Where  a  contract  provides  that 
one  of  the  parties  thereto  shall  be 
employed  by  the  other  as  a  man- 
ager at  a  stipulated  salary,  and 
also  that  he  shall  be  paid  for  the 
use  of  certain  inventions  a  certain 
annual  sum,  payable  quarterly, 
and  shall  also  receive  in  addition 
to  such  a  compensation  a  certain 
pioportion  of  net  profits,  and  pro- 


vides that  on  the  termination  of 
the  contract  the  employer  shall 
have  an  option  to  use  said  inven- 
tions on  the  payment  of  a  certain 
annual  sum,  to  be  paid  quarterly, 
a  judgment  in  favor  of  the  em- 
ployee for  damages  for  his  dis- 
charge as  manager,  and  for  the 
salary  and  profits  due  him  at  the 
time  of  his  discharge,  and  for  the 
sum  then  due  for  the  use  of  the 
inventions,  is  not  a  bar  to  an  ac- 
tion brought  under  the  option 
clause  to  recover  for  the  use  of  the 
inventions  subsequent  to  the  dis- 
charge and  the  termination  of  the 
contract  the  sum  stipulated  to  be 
paid  therefor.     76. 

15.  Where  articles  manufactured 
imdera  contract  are  delivered  to 
and  received  and  used  by  the  party 
for  whom  they  are  manufactured 
and  no  return  or  offer  to  return  is 
made,  they  being  of  such  a  charac- 
ter as  to  be  capable  of  being  re- 
turned, the  conclusion  istliatthey 
were  accepted  as  manufactured  in 
accordance  with  the  contract,  and 
the  party  receiving  them  is  con- 
cluded from  claiming  they  do  not 
conform  to  the  contract  and  is 
liable  for  the  contract  price  and  is 
not  entitled  to  any  damages  for 
a  claimed  non-conformity.  The 
court  deemed  it  unnecessary  to 
consider  as  to  a  qualification  to 
this  rule,  that  where  the  defect 
complained  of  is  not  discoverable 
until  after  use  or  close  inspection, 
a  retention  without  complaint 
after  the  lapse  of  a  reasonable  time 
in  which  to  discover  the  defect 
must  occur  before  an  acceptance 
as  in  conformity  with  the  contract 
will  be  presumed,  because  the 
proof  showed  that  one  of  the  de- 
fendants had  full  knowledge  of 
what  was  claimed  to  be  defect  be- 
fore the  delivery  of  the  articles. 
Schuchman  v.  Winterbottom,  105. 

16.  Defendants,  for  the  purpose  of 
enabling  one  Rogers  (who  was  one 
of  them)  to  comply  with  the  con- 
ditions of  an  order  made  on  his 
motion  which  stayed  proceedings 
on  a  judgment  against  him  pend- 
ing an  appeal  by  him,  first  to  the 
general  term  and  then  in  a  certain 
event  to  the  Court  of  Appeals, 
from  an  onler  at  special  term  deny- 
ing his  motion  to  vacate  a  judg- 
ment recovered  against  him  and 
the  execution  thereon  and  which 
discharged  a  levy  made  under  an 
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execution  in  snch  judgment  on 
certain  conditions,  gave  to  plaint- 
iffs a  joint  and  several  bond  con- 
ditioned that  *Mn  case  said  order 
appealed  from  shall  be  affirmed  by 
the  general  term,  and  if  an  appeal 
be  taken  from  the  determination 
of  the  general  term  upon  such  ap- 
peal to  the  Court  of  Appeals  in 
case  said  order  be  finally  affirmed 
by  such  Court  of  Appeals,  the  de- 
fendant, William  C.  Rogers,  shall 
well  and  truly  pay  unto  the  plaint- 
iffs," etc.  This  bond  complied 
with  and  pursued  the  conditions 
of  the  order  granting  a  stay  and 
discharging  the  levy.  The  gen- 
eral term  reversed  the  order  ap- 
pealed from.  On  appeal  to  the 
Court  of  Appeals  that  court  re- 
versed the  genera]  term  and  af- 
firmed the  special  term.  The 
question  involved  was,  whether 
the  phi*ase  "in  case  said  order  be 
finally  affirmed  by  the  Court  of 
Appeals"  was  confined  to  an  af- 
firmance after  an  affirmance  by 
the  general  term,  or  included  an 
affirmance  after  a  reversal  by  the 
general  term,  in  other  words 
whether  or  not  it  referred  to  an 
affirmance  of  the  special  term 
order  whatever  may  have  been  the 
determination  of  the  general  term 
from  which  the  appeal  to  the 
Court  of  Appeals  was  taken.  If 
the  phrase  mcluded  an  affirmance 
by  the  Court  of  Appeals  after  a 
reversal  by  the  general  term,  then 
plaintiffs  were  entitled  to  be  paid 
the  sum  conditioned  to  be  paid  by 
the  bond,  otherwise  not.  Held^ 
That  it  is  a  principle -of  law  that 
where  the  meaning  and  purpose  of - 
a  written  contract,  from  the  am- 
biguity or  confusion  of  language 
employed,  is  not  quite  clear,  such 
a  construction  of  it  is  to  be  sought 
for  and  adopted  as  may  be  the 
most  reasonable,  the  most  liberal 
and  most  consistent  with  the 
sense  in  which  the  promisor  be- 
lieved the  pramisee  accepted  the 
promise  and  in  which  he  did  ac- 
tually accept.  OsboTTiy.  Bogei'8, 
152. 
17.  Upon  this  principle,  in  view  of 
the  facts  and  circumstances  at- 
tendant on  and  surrounding  the 
execution  of  the  bond,  the  sense 
mutually  understood  by  the  parties 
was  that  payment  was  to  be  made 
to  plaintiffs  upon  the  order  being 
affirmed  by  the  general  term,  or  if 


the  litigation  was  carried  to  the 
Court  of  Appeals  by  cither  of  the 
parties  then  upon  affirmance  by 
that  court.    lb. 

18.  Accordingly  plaintiffs  were  en- 
titled to  judgment  for  the  sum 
conditioned  to  be  paid  by  the  bond 
Ih. 

19.  The  trial  judge  directed  the  jury 
to  find  for  the  plaintiff  on  the  first 
cause  of  action  in  the  sum  of 
$44,ld3.26,  the  full  amount  of  his 
claim  on  that  cause  of  action,  and 
the  defendant  accepted;  and  as  to 
the  second  cause  of  action,  which 
was  for  the  recovery  of  $62,264, 
the  trial  judge  dismissed  the  com- 
plaint, and  the  plaintiff  excepted. 
The  work  done  by  the  assignor, 
constituting  the  first  cause  of  ac- 
tion, was  accepted  and  received  by 
the  commissioner  of  public  works, 
on  behalf  of  defendant.  The  ex- 
cavation of  earth  and  rock  called 
for  in  the  contract  was  completed 
in  due  time,  and  all  the  work,  so 
far  as  required  by  any  of  the  offi- 
cers of  the  defendant,  was  per- 
formed and  accepted  by  the  de- 
fendant, and  a  certificate  of  com- 
pletion and  acceptance  was  signed 
by  the  surveyor,  superintendent  of 
street  improvements,  chief  engi- 
neer of  the  Croton  aqueduct,  and 
the  commissioner  of  public  works, 
as  required  by  the  terms  of  the 
contract.  The  defence  claimed 
that  a  certain  portion  of  the  rock 
was  not,  in  fact,  taken  out  two 
feet  below  the  curb  of  the  street, 
but  the  testimony  produced  to 
support  that  defence  was  indefi- 
nite and  uncertain,  and  of  no  avail 
as  against  the  evidence  in  behalf 
of  the  plaintiff  that  the  rock  was 
taken  out,  and  to  the  satisfaction 
of  the  defendant's  officers.  Held^ 
that  the  various  officers  named  In 
the  contract,  who  signed  the  cer- 
tificate of  completion  and  aoceptr 
ance,  mtist  be  regarded  as  the 
representatives  of  the  defendant, 
and  their  action  and  certificate  as 
binding  upon  the  city ;  and  the 
trial  judge  was  justified  in  direct- 
ing a  verdict  for  the  plaintiff. 
lirady  v.  The  Mayor,  184. 

20.  As  to  the  second  cause  of  action 
the  ruling  of  the  trial  judge  in  the 
dismissal  of  the  complaint  is  fully 
justified  by  reasons  given  by  him 
on  the  trial  and  set  forth  in  the 
case  on  appeal.  The  plaintiff^s 
contention,  that  the  certificate  of 
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defendant's  official  engineer,  in 
charge  of  the  work,  was  wrong,  to 
the  injury  of  the  contractor,  by 
reason  of  the  fraud  or  corruption 
of  the  engineer,  was  not  sustained 
by  such  clear  preponderance  of 
evidence  as  required  in  proof  of 
such  a  cliarge.  The  strong  pre- 
sumption of  the  correctness  of 
the  official  certificate  of  the  engi- 
neer, which  went  far  to  support 
theplalntiiTs  first  cause  of  action, 
tended  to  defeat  his  contention 
in  regard  to  the  c<'rtiflcate  as  to 
the  second  cause  of  action.  The 
judgments  as  entered  below 
should   be  affirmed.    lb. 

21.  In  this  case  it  was  established 
on  the  trial,  that  the  contract  had 
been  rescinded,  by  consent  of  both 
parties,  by  letters  passing  between 
thum  March  5th  and  15th,  1888. 
Held,  that  no  action  can  be  main- 
tained upon  the  contract  after  such 
rescission  by  either  party  thereto. 
That  proof  of  deliveries  of  ice,  that 
was  the  subject  of  the  contract,  by 
the  defendant  to  plaintiff  after 
such  recission,  could  not  have  the 
effect  of  re-instating  the  contract 
between  the  parties.  DeKlyn  v. 
Silver  Lake  Ice  Co.^  501. 

?2.  Plaintiff  claims  to  recover  on  a 
contract  made  with  defendant  for 
his  work,  labor  and  services  in 
soliciting,  advocating  and  procur- 
ing for  defendant  from  the  muni- 
cipal corporate  authorities  of  the 
city  of  Utica,a  three  years*  contract 
for  the  lighting  of  said  city  with 
electricity,  and  for  a  franchise 
granting  defendant  the  right  to 
erect  and  use  wires,  poles  and 
other  necessary  appurtenances 
in  thoroughfares  of  said  city,  etc  , 
etc..  Held,  That  the  evidence  in 
the  case  establishes  a  contract  that 
is  void  as  against  public  policy,  it 
being  a  contract  to  exert  personal 
influence  to  induce  public  officers 
and  members  of  a  legislative  botiy 
to  do  official  acts  and  tending 
towards  secret  and  improper  influ- 
ence over  official  action.  It  is  not 
necessary  to  adjudge  that  the 
parties  stipulated  ^for  corrupt 
action,  or  that  they  intended  that 
secret  and  improper  action  and 
influence  should  be  exerted  and 
used.  It  is  enough  that  the  con- 
tract tends  directly  to  those  results, 
and  furnishes  temptation  to 
plaintiff  to  resort  to  secret  or  cor- 
rupt means,  or  improper  devices, 


to  influence  legislative  action,  and 
tends  to  subject  the  legislature  to 
influence,  destructive  of  Its  char- 
acter and  fatal  to  public  confidence 
in  its  action.  In  Tool  v.  Xorris, 
2  Wallace,  255  an  agreement  for 
compensation  to  procure  a  con- 
tract from  the  government  to 
furnish  it  supplies,  was  held 
against  public  policy  and  void,  the 
court  saying:  ^*  There  is  no  real 
difference  in  principle  between  an 
agreement  to  procure  favors  from 
legislative  bodies  and  an  agree- 
ment to  procure  favors  in  the 
shape  of  contracts  from  the  heads 
of  departments.  The  introduction 
of  improper  elements  to  control 
the  action  of  both  is  the  direct 
and  inevitable  result  of  all  such 
arrangements.*'  In  this  case  the 
express  object  of  the  contract  was 
to  influence  the  municipal  corpo- 
rate authorities  of  the  city  of  Uttca 
to  grant  a  contract,  and  the  con- 
duct of  the  plaintiff  In  his  inter- 
views with  the  aldermen  and  coun- 
cilmen,  and  the  influence  he  en- 
deavored to  exercise  over  them, 
is  a  practical  construction  of  what 
was  intended  by  the  parties  and 
the  object  of  his  employment. 
Wilbur  v.  N.  Y.  ElectHc  C.  Co,, 
538. 

23.  Held  also.  That  the  evidence 
failed  to  establish  a  contract  be- 
tween the  plaintiff  and  defendant, 
and  the  plaintiff  failed  to  establish 
a  cause  of  action  against  the 
defendant,  and  the  complaint 
should  have  been  dismissed,    lb, 

Aasiynment  (if  moneys  due  on  con- 
tract for  erection  of  a  building 
in  comsideration  (if  a  loan.  When 
rif/hta  of  lienors  for  material  fur- 
nished are  superior.  See  Jforan  v. 
Murray  Hill  Bank,  199. 

Sale  and  purchase,  a  transaction 
held  to  be  such  and  not  an  exchange 
of  commodities.  See  Griggs  v. 
Day,  3^5. 

Time  may  be  made  qf  the  essence 
<lf  the  contract,  altJiough  not 
expressly  stated  so  to  be  in  the 
contract  itself.  Contract  for  sale 
of  real  estate  calling  for  payment 
by  the  vendee  of  a  part  of  the  pur- 
chase money  by  the  assumption  of 
a  mortgage  having  a  certain  time 
to  run,  ^ect  of  vendors  being 
unable  to  convey  subject  to  such  a 
mortgage  on  the  law  day,  although 
he  shortly  after  became  able  to  do 
so— Specific  performance,  action 
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or  counUT'clatm  for  by  vendor 
when  relief  not  uranted  in  above 
put  case — Vendee^  when  he  may 
recover  his  deposnt  and  expenses 
of  examinaUon  qf  title  in  a  case  as 
above  put.  See  Schmidt  v.  Keed, 
670. 

CONTRIBUTORY  NEGLIGENCE 

See  Nkolioencb. 

CONVERSION. 

In  September,  1887,  one  Anna 
Anstead  purchased  from  plaintiff 
certain  goods  and  chattels  for 
$1,(XK),  and  paid  $oOO  cash  and 
executed  and  gave  ten  promissory 
notes  for  the  sum  of  $50  each  and 
a  chattel  mortgage  to  secure  same; 
one  of   said    notes   being   made 

Payable  every  month  thereafter, 
'wo  of  said  notes  were  paid  but 
there  was  a  default  in  the  payment 
of  the  third  note  that  became  due 
December  23,  1887.  The  mortgage 
was  duly  tiled  September  25,  1887, 
in  the  office  of  the  register.  Subse- 
quently, and  about  December,  9, 
1887.  Mrs.  Anstead  executed  and 
delivered    to    defendant,    Harris 
Brown,  another  chattel  mortgage 
on  the  same  property,  and  he  fore- 
closed the  same  and  sold  the  prop- 
erty on  or  about  December  31, 
1887,  without  any  regard  to  plaint- 
iff's mortgage  or  to  his  title  to  the 
property  described  therein.  There 
was  some  difference  in  the  state- 
ments of  the  witnesses  as  to  the 
exact  date  of  the   sale,  one  tes- 
tif3ring  to  December  22,  another 
that  it  occurred  near  the  close  of 
December,  while  the  notice  of  sale 
printed  in  tlie  N,  Y.  StaaU^-Zeitung 
of  the  20th   of  December,    lvS87, 
which  was  introduced  and  proved 
on  the  trial,  named  Saturday,  the 
31st  of  December,  as  the  day  of 
sale.— /ipfd,— that  as  the  defend- 
ant Brown  claims  only  through  the 
mortgagor,  Anna  Anstead,  and  as 
she  had  no  title  nor  interest  in  the 
mortgaged  property  after  Decem- 
ber 23, 1887,  the  act  of  the  defend- 
ants in  taking   and    selling  the 
mortgaged  property  after  that  time 
was  a  conversion.     Kleinberfjer, 
V.  Brown,  4. 

CORPORATIONS. 
1.  The  Star  Printing  Company  was 


a  domestic  corporation,  engaged 
in  the  publication  of  the  '*  Star," 
a  newspaper  In  the  city  of  New 
York,  and  borrowed  from  various 
persons,  contributors  to  the  loan, 
the  aggregate  amount  of  $25,000, 
for  the  payment  of  which  it  exe- 
cuted and  delivered  to  defendant 
Andrews,  who  represented  all  the 
contributors  to  the  loan,  its  five 
promissory  notes  of  $5,000  each, 
and  as  security  for  their  payment 
executed  mortgages  on  all  its  per- 
sonal property,  including  the  chat- 
tels in  question  in  this  action. 
Judgments  were  subsequently  re- 
covered against  the  company,  and 
execution  issued  thereon,  under 
which  all  its  chattels  were  sold, 
and  there  was  a  sale  subsequently 
to  these  of  the  property  of  the  com- 
pany made  by  a  receiver.  Public 
notice  was  given  at  each  of  such 
sales,  that  the  chattels  in  question 
were  subject  to  the  liens  of  said 
mortgages.  The  plaintiff  acqnired 
the  title  of  the  purchasers  at  said 
sales,  and  the  printing  presses  that 
were  so  mortgaged  are  in  its  pos- 
session, and  now  seeks  to  have  the 
mortgages  declared  void,  and  the 
lien  removed.  The  defendant 
Dayton,  by  assignment  of  the 
mortgages,  represents  the  con- 
tributors to  the  original  loan  of 
$25,000  to  the  Star  Printing  Com- 
pany. The  plaintiff  claimed  in 
the  complaint  that  the  chattel 
mortgages  were  invalid  because 
the  consent  of  the  corporators  had 
not  been  obtained  for  the  execu- 
tion of  *he  same,  and  their  con- 
sent ^as  necessary.  The  plaintiff 
also  contended  that  as  to  one  of 
the  printing  presses,  it  had  been 
substituted  after  the  first  mort- 
gage was  executed  in  place  of  an- 
other press,  and  the  consent  of  the 
corporators  to  the  first  mortgage, 
if  it  was  obtained,  did  not  apply 
to  the  substituted  mortgage.  The 
defendant  contends,  that  as  the 
plaintiff  represents  the  purchasers 
of  these  chattels,  who  had  notice  of 
the  execution  and  lien  of  these 
mortgages  before  the  sale  thereof, 
it  is  estopped  from  taking  advan- 
tage of  any  defect  caused  by  the 
absence  of  any  consent  of  the  cor- 
porators, if  any  such  defect  ex- 
isted, but  that,  in  point  of  fact,  all 
needful  consent  on  the  part  of  the 
corporators,  to  the  execution  of 
the  mortgages,  had  been  obtained 
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and  filed.  Held,  that  the  money 
was  loaned  on  the  security  of  these 
mortgages,  and  that  there  is  no 
question  the  amount  so  loaned  Is 
wholly  unpaid ;  and  that  the  corpo- 
ration and  the  lenders  did  in  fact 
consent  to  the  substitution  of  the 
mortgage  on  the  new  printing 
presSf  in  place  of  the  press  there- 
tofore mortgaged,  is  not  denied. 
That  assent  of  the  corporators,  as 
set  forth  in  writing  and  filed,  was 
an  assent  **'  that  the  real  and  per- 
sonal property  of  the  Star  Print- 
ing Company  may  be  mortgaged,** 
and  the  language  was  broad  enough 
to  warrant  the  cancellation  of  the 
mortgage  on  some  of  the  chattels 
with  the  consent  of  all  parties  to 
the  mortgage,  and  the  substitution 
of  another  mortgage  on  other  chat- 
tels. Tiiat  the  purchasers  of  these 
printing  presses  at  public  sale, 
having  full  notice  of  the  mort- 
gages as  liens  on  the  presses,  can- 
not take  advantage  of  the  alleged 
defect,  as  to  want  of  consent  by 
the  corporators  to  the  execution  of 
the  mortgage,  even  if  it  existed. 
Of  whatever  depreciation  of  price 
occurred  at  the  sales,  because  of 
these  liens  and  notice  of  the  same, 
the  purchasers  reaped  the  advan- 
tage. It  would  be  unjust  and  in- 
equitable that  they  should  be 
permitted  to  repudiate  the  lien. 
Findings  of  the  trial  judge  ap- 
proved, and  the  judgment  appealed 
from  affirmed.  Star  Co,  v.  An- 
drewH^  188. 
2.  The  New  York  City  Central  Un- 
derground Railway  was  organized 
under  chapter  230  of  the  Laws  of 
1868.  It  made  a  moitgage  where- 
by it  purported  to  mortgage  the 
right  of  seizure,  occupation  and 
possession,  for  the  purpose  of  con- 
structing and  maintaining  an  un- 
derground double  track  railway, 
of  certain  lands,  premises  and 
grounds  in  the  city  of  New  York, 
in,  on,  and  under  which  the  main 
line  of  the  said  railway  is  located, 
and  which  line  extends  from  the 
City  Hall  Park  to  and  beyond 
Forty-fifth  street  to  the  Harlem 
river.  This  mortgage  was  fore- 
closed, and  on  the  foreclosure  sale 
Orieon  Yandenburgh  and  Harvey 
Sheldon  purchased  the  property 
purported  to  be  mortgaged,  and 
the  same  was  conveyed  to  them 
on  March  7, 1876.  On  the  19th  of 
July,  1880,  pursuant  to  chapter  409 


of  the  Laws  of  1873,  as  amended 
by  chapter  113  of  the  Laws  of  1880, 
the  said  Vandenburgh  and  Sheldon 
duly  associated  with  themselves 
other  persons  and  organized  a  cor- 
poration under  the  name  of  the 
New  York  Underground  Railway 
Company,  and  Vandenburgh  and 
Sheldon  conveyed  to  that  com- 
pany all  that  passed  to  them  un- 
der the  conveyance  made  under 
said  foreclosure  sale.    The  com- 
missioner of  public  works  of  the 
city  of  New  York  having  refused 
to  grant  to  the  New  York  Under- 
ground Railway  Company  a  per- 
mit to  open  the  streets  on  the  line 
of  said  railroad,  that  corporation 
appealed  to  the  court  for  a  man- 
damus compelling  him  to  do  so. 
The  corporation  had  not  obtained 
the  consent  of  the  majority  of  the 
owners  in  value  of  the  property 
bounded  on  the  line  of  the  road, 
nor  that  of  the  proper  local  au- 
thorities having  control  over  the 
streets,  to  the  bmlding  of  the  road. 
There  was  no  proof  that  it  was 
the  intention  of  the  corporation 
to  construct  and  operate  the  road, 
or  that  it  had,  or  controlled  suf- 
ficient pecuniary  means  to  con- 
struct it.    No  map  was  filed  spec- 
ifically defining  the  route,  and  no 
such  specified  definition  or  deter- 
mination appeared  in  the  case  ;  it 
appeared  that  the  attorney-general 
had  brought  an  action  (wliich  was 
still    pending)    for  a  dissolution 
of  the  relator's  company  on  the 
ground  of  forfeiture  by  reason  of 
non-user  and  lapse  of  time.    Held, 
— That  under  the  acts  the  relator 
had  shown  neither  a  clear  legal 
right  to,  nor  the  necessity  for,  the 
issuance  of  a  peremptory  writ  of 
mandamus  at  the  present  time, 
and,  therefore,  the  application  for 
such  a  writ  was  properly  denied. 
People  ex  rel,  N.  F.  U.  By.  Co. 
V.  Newton,  439. 
3.  That  under  §§  1  and  48  of  the 
general  railroad  act  (I^aws  of  1850, 
chap.  140)  and  §  8  of  title  3  of 
chap.  18  part  1  R.  S.  and  §  1  of 
article  8  of  the  Constitution,  (to 
which  the  corporation,  to  whose 
franchises,  powers  and  privileges 
the  relator  succeeded,  was  sub- 
ject,) ample  power  was  reserved 
to  the  legislature  to  impose  upon 
a  railros^  corporation  before  it 
commences  its    work   additional 
conditions  for  the  exercise  of  the 
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or  counter'claim  for  by  vendor 
when  relief  not  f/ranted  in  above 
put  case — Vendee,  when  he  may 
recover  his  depoHt  and  exppnses 
of  examination  qf  title  in  a  case  as 
above  puL  See  Schmidt  v.  Reed, 
670. 

CONTRIBUTORY  NEGLIGENCE 

See  Nkoliokncb. 

CONVERSION. 

In  September,  1887,  one  Anna 
Anstead  purchased  from  plaintiff 
certain  goods  and  chattels  for 
$1,000,  and  paid  $500  cash  and 
executed  and  gave  ten  promissory 
notes  for  the  sum  of  $50  each  and 
a  chattel  mortgage  to  secure  same; 
one  of  said  notes  being  made 
payable  every  month  thereafter. 
Two  of  said  notes  were  paid  but 
tliere  was  a  default  in  the  payment 
of  the  third  note  that  became  due 
December  23,  1887.  The  mortgage 
was  duly  filed  September  25,  1887, 
in  the  omce  of  the  register.  Subse- 
quently, and  about  December,  9, 
1887.  Mrs.  Anstead  executed  and 
delivered  to  defendant,  Harris 
Brown,  another  chattel  mortgage 
on  the  same  property,  and  he  fore- 
closed the  same  and  sold  the  prop- 
erty on  or  about  December  31, 
1887,  without  any  regard  to  plaint- 
iff's mortgage  or  to  his  title  to  the 
property  described  therein.  There 
was  some  difference  in  the  state- 
ments of  the  witnesses  as  to  the 
exact  date  of  the  sale,  one  tes- 
tifying to  December  22,  another 
that  it  occurred  near  the  close  of 
December,  while  the  notice  of  sale 
printed  in  the  N.  Y,  Stnattt-Zeitunrf 
of  the  20th  of  December,  lvS87, 
which  was  introduced  and  proved 
on  the  trial,  named  Saturday,  the 
31st  of  December,  as  the  day  of 
sale. — /ir/d,  —  that  as  the  defend- 
ant Brown  claims  only  through  the 
mortgagor,  Anna  Anstead,  and  as 
she  had  no  title  nor  interest  in  the 
mortgaged  property  after  Decem- 
ber 2.^,  1887,  the  act  of  the  defend- 
ants in  taking  and  selling  the 
mortgaged  property  after  that  time 
was  a  conversion.  Kleinberger^ 
V.  Brown.  4. 

CORPORATIONS. 

1.  The  Star  Printing  Company  was 


a  domestic  corporation,  engaged 
in  the  publication  of  the  *'  Star/* 
a  newspaper  In  the  city  of  New 
York,  and  borrowed  from  various 
persons,  contributors  to  the  loan, 
the  aggregate  amount  of  $25,000, 
for  the  payment  of  which  it  exe- 
cuted and  delivered  to  defendant 
Andrews,  who  represented  all  the 
contributors  to  the  loan,  its  five 
promissory  notes  of  $5,000  each, 
and  as  security  for  their  pajrment 
execnted  mortgages  on  all  its  per- 
sonal property,  including  the  chat- 
tels in  question  in  this  action. 
Judgments  were  subsequently  re- 
covered against  the  company,  and 
execution  issued  thereon,  under 
w^hich  all  its  chattels  were  sold, 
and  there  was  a  sale  subsequently 
to  these  of  the  property  of  the  com- 
pany made  by  a  receiver.  labile 
notice  was  given  at  each  of  such 
sales,  that  the  chattels  in  question 
were  subject  to  the  liens  of  said 
mort^es.  The  plaintiff  acquired 
the  title  of  the  purchasers  at  said 
sales,  and  the  printing  presses  that 
were  so  mortgaged  are  in  its  pos- 
session, and  now  seeks  to  have  the 
mortgages  declared  void,  and  the 
lien  removed.  Tlie  defendant 
Dayton,  by  assignment  of  the 
mortgages,  represents  the  con- 
tributors to  the  original  loan  of 
$25,000  to  the  Star  Printing  Com- 
pany. The  plaintiff  claimed  in 
the  complaint  tliat  the  chattel 
mortgages  were  invalid  because 
the  consent  of  the  corporators  had 
not  been  obtained  for  the  execu- 
tion of  'he  same,  and  their  con- 
sent was  necessary.  The  plaintiff 
also  contended  that  as  to  one  of 
the  printing  presses,  it  had  been 
substituted  after  the  first  mort- 
gage was  executed  in  place  of  an- 
other press,  and  the  consent  of  the 
corporators  to  the  first  mortgage, 
if  it  was  obtained,  did  not  apply 
to  the  substituted  mortgage.  The 
defendant  contends,  ^at  as  the 
plaintiff  represents  the  purchasers 
of  these  chattels,  who  had  notice  of 
the  execution  and  lien  of  these 
mortgages  before  the  sale  thereof, 
it  is  estopped  from  taking  advan- 
tage of  any  defect  caused  by  the 
absence  of  any  consent  of  the  cor- 
porators, if  any  such  defect  ex- 
isted, but  that,  in  point  of  fact,  all 
needful  consent  on  the  part  of  the 
corporators,  to  the  execution  of 
the  mortgages,  had  been  obtained 
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and  filed.    Held,  that  the  money 
was  loaned  on  the  security  of  these 
mortgages,  and  that  there  is  no 
question  the  amount  so  loaned  is 
wholly  unpaid ;  and  that  the  corpo- 
ration and  the  lenders  did  in  fact 
consent  to  the  substitution  of  the 
mortgage   on  the  new   printing 
press,  in  place  of  the  press  there* 
tofore  mortgaged,  is  not  denied. 
That  assent  of  the  corporators,  as 
set  forth  in  writing  and  filed,  was 
an  assent  *^  that  the  real  and  per- 
sonal property  of  the  Star  Print- 
ing Company  may  be  mortgaged,^' 
and  the  language  was  broad  enouch 
to  warrant  the  cancellation  of  the 
mortgage  on  some  of  the  chattels 
with  the  consent  of  all  parties  to 
the  mortgage,  and  the  substitution 
of  another  mortgage  on  other  chat- 
tels.   That  the  purchasers  of  these 
printing  presses  at  public    sale, 
having  full  notice  of  the  mort- 
gages as  liens  on  the  presses,  can- 
not take  advantage  of  the  alleged 
defect,  as  to  want  of  consent  by 
the  corporators  to  the  execution  of 
the  mortgage,  even  if  it  existed. 
Of  whatever  depreciation  of  price 
occurred  at  the  sales,  because  of 
these  liens  and  notice  of  the  same, 
the  purcliasers  reaped  the  advan- 
tage.    It  would  be  unjust  and  in- 
equitable   that    they    should    be 
permitted   to  repudiate  the  lien. 
Findings  of  the  trial  judge  ap- 
proved,and  the  judgment  appealed 
from  atiirmed.    Star  Co,  v.  An- 
drewH,  188. 
2.  The  New  York  City  Central  Un- 
derground Railway  was  organized 
under  chapter  230  of  the  Laws  of 
1868.    It  made  a  moitgage  where- 
by it  purported  to  mortgage  the 
right  of  seizure,  occupation   and 
possession,  for  the  purpose  of  con- 
structing and  maintaining  an  un- 
derground double  track  railway, 
of   certain    lands,  premises    and 
erounds  in  the  city  of  New  York, 
in,  on,  and  under  which  the  main 
line  of  the  said  railway  is  located, 
and  which  line  extends  from  the 
City  Hall  Park  to  and    beyond 
Forty-fifth  street  to  the  Harlem 
river.     This  mortgage  was  fore- 
closed, and  on  the  foreclosure  sale 
Orison  Vandenburgh  and  Harvey 
Sheldon  purchased  the  property 
purported  to  be  mortgaged,  and 
the  same  was  conveyed  to  them 
on  March  7, 1876.    On  the  19th  of 
July,  1880,  pursuant  to  chapter  409 


of  the  Laws  of  1878,  as  amended 
by  chapter  1 13  of  the  Laws  of  1880, 
the  said  Vandenbur^  and  Sheldon 
duly  associated  with  themselves 
other  persons  and  organized  a  cor- 
poration under  the  name  of  the 
New  York  Underground  Railway 
Company,  and  Vandenburgh  and 
Sheldon  conveyed  to  that  com- 
pany all  that  passed  to  them  un- 
der the  conveyance  made  under 
said  foreclosure  sale.    The  com- 
missioner of  public  works  of  the 
city  of  New  York  having  refused 
to  grant  to  the  New  York  Under- 
ground Railway  Company  a  per- 
mit to  open  the  streets  on  the  line 
of  said  railroad,  that  corporation 
appealed  to  the  court  for  a  man- 
damus compelling  him  to  do  so. 
The  corporation  had  not  obtained 
the  consent  of  the  majority  of  the 
owners  in  value  of  the  property 
bounded  on  the  line  of  the  road, 
nor  that  of  the  proper  local  au- 
thorities having  control  over  the 
streets,  to  the  bijdlding  of  the  road. 
There  was  no  proof  that  it  was 
the  intention  of  the  corporation 
to  construct  and  operate  the  road, 
or  that  it  had,  or  controlled  suf- 
ficient pecuniary  means  to  con- 
struct it.    No  map  was  filed  spec- 
ifically defining  the  route,  and  no 
such  specified  definition  or  deter- 
mination appeared  in  the  case  ;  it 
appeared  that  the  attorney-general 
had  braught  an  action  (which  was 
still   pending)    for  a  dissolution 
of  the  relator's  company  on  the 
ground  of  forfeiture  by  reason  of 
non-user  and  lapse  of  time.    Heldf 
— That  under  the  acts  the  relator 
had  sho^ni  neither  a  clear  legal 
right  to,  nor  the  necessity  for,  the 
issuance  of  a  peremptory  writ  of 
mandamus  at  the  present  time, 
and,  therefore,  the  application  for 
such  a  writ  was  properly  denied. 
People  ex  rel.  N,  T,  U.  Ry.  Co. 
V.  Newton,  439. 
3.  That  under  §§  1  and  48  of  the 
general  railroad  act  (Laws  of  18-'>0, 
chap.  140)  and  §  8  of  title  >\  of 
chap.  18  part  1  R.  S.  and  §  1  of 
article  8  of  the  Constitution,  (to 
which  the  corporation,  to  whose 
franchises,  powers  and  privileges 
the  relator  succeeded,  was  sub- 
ject,) ample  power  was  reserved 
to  the  legislature  to  impose  upon 
a  railroad  corporation  before  it 
commences  its    work   additional 
conditions  for  the  exercise  of  the 
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power  conferred  on  it  which  are 
of  a  nature  calculated  to  serve  the 
public  welfare  and  are  proper  reg- 
ulations in  respect  to  the  exercise 
of  a  franchise  affecting  the  pub- 
lic, lb. 
Action  for  the'reeovery  4^  a  penalty 
<^ff(y  dollars,  under  chapter  185 
qfthe  Laws  o/1887,  entitled  '*  An 
Act  to  prevent  extortion  by  rail- 
road companies.^ ^  See  Falm  v. 
jr.  r.,  N.  H.  A  H.  B.  B.  Co.,  502. 


COSTS. 

1.  Extra  allowance,  should  be  de- 
nied where  it  does  not  appear  that 
the  right  which  plaintiff  sought 
to  enforce  was  of  any  value  and 
therefore  there  was  no  fact  which 
could  be  used  as  a  basis  for  com- 
putation upon  which  to  predicate 
an  extra  allowance.  Weekn  v.  Sil- 
ver Islet,  etc.,  Co.y  247. 

2.  Held,  that  the  printed  record  does 
not  disclose  sufficient  facts  for 
disturbing  the  award  of  an  addi- 
tional allowance  of  costs  to  the 
defendant.  If  appellant^s  coun- 
sel was  surprised,  as  claimed,  he 
should  have  moved  upon  affidavits 
to  vacate  the  award  and  for  a 
hearing,  and  upon  a  denial  of  the 
motion  should  have  appealed  from 
the  order  of  denial.  Bancrqft  v. 
Home  Benefit  Asso'n,  402. 

8tern}grapher* s  niinuLea,  expense  qf 
procuring  a  copy  of,  when  taxable, 
Pfaudler  Co,  y.  Sargent,  4:^  Hun, 
154,  distinguished.  See  Stevens 
V.  i^.  F.  El.  B.R.  Co.,  569. 

Extra  allowance,  subject  matter  in- 
volved—  miere  in  an  action  to  be 
relieved  from  purchase  qf  real 
property  the  d^endant  (the  ven- 
dor) for  a  counterclaim  demands 
specific  performance  by  th^splaint- 
iff  and  obtains  Judgment  in  his 
favor  upon  the  counter-claim^  the 
court  may  grant  him  an  allow- 
ance ba^ed  on  the  value  of  the 
property  the  title  to  which  the 
plaintiff  is  atJlJudged  to  accept. 
See  Lahcy  v.  Kortright,  577. 


COVENANT. 

Eviction  €f  tenant,  what  will  consti- 
tute— Quiet  enjoympntj   covenant 
for  implied  ;  breach  of  covenant 
when.      See    Hynian   v.    Boston 
Chair  iff g.  Co.,  282. 


CIVIL  SERVICE. 

Interpreters  qf  General  SesHons,  the 
right  to  appoint  Is  vested  in  t/te 
recorder,  city  judge  and  judge  in 
Uie  Court  of  General  Sessions — 
CivH  service  laws,  ru%s  and  regu- 
lations do  not  govern  or  apply  to 
such  appoifUments.  See  CfUugno 
V.  The  Mayor,  567. 


DAMAGES. 

1.  The  action  was  brought  to  re- 
cover damages  for  a  breach  of 
warranty  of  a  lintel  sold  to  plaint- 
iff by  the  defendant.  Because  of 
a  defect  in  the  lintel,  the  walls  of 
the  building  into  which  the  same 
was  placed  fell.  The  referee  found 
that  plaintiff  was  entitled  to  re- 
cover the  damages  caused  by  the 
fall  wUh  interest  Held,  that  the 
referee  did  not  err  as  to  his  find- 
ing of  the  damages,  but  erred  in 
giving  interest  on  the  same.  Biss 
v.  Messmore,  23. 

2.  The  referee  also  allowed  plaintiff 
as  damages,  the  rental  value  of 
the  house  for  two  months.  Held, 
that  there  was  no  evidence  to  sus- 
tain this  finding.    lb. 

3.  Damages  for  repudiation  of  entire 
contract.  Prospective  profits.  In 
ascertaining  them  the  domain  of 
speculation  and  conjecture  Is  nec- 
essarily entered,  risks  and  proba- 
bilities liave  to  be  balanced,  future 
contingencies  in  the  light  of  pres- 
ent facts  must  be  weighed,  cer- 
tainty and  accuracy  are  exclnded, 
nevertheless  conventional  rules 
may  be  applied  with  theoretical 
certainty  and  a  sum  of  damages 
named  which  will  give  the  injured 
party  what  he  would  have  re- 
ceived if  the  other  party  had  not 
violated  his  contract.  GoodnelX  v. 
W.  U.  Tel  Co.,  27. 

4.  The  case  at  bar  was  considered 
and  decided  by  the  coun  and  the 
judgment  reversed  for  error  in  the 
court  below  in  allowing  the  plaint- 
iff to  give  evidence,  and  the  jury 
to  consider  it,  of  loss  of  profits 
in  the  business  during  the  time 
plaintiff  was  deprived  of  the  use 
of  the  premises,  limited  to  a  period 
of  six  months.  Held,  That  loss 
of  profits,  as  an  element  of  dam- 
ages, must  be  the  direct  and  im- 
mediate fruit  of  the  contract,  and 
must  be  independent  of  any  collal- 
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oral  engagement  or  enterprise 
entered  into  in  expectation  of  the 
performance  of  the  principal  con- 
tract. 'If  they  are  of  this  char- 
acter, they  are  part  and  parcel  of 
the  contract  itself  and  enter  into 
and  constitute  a  portion  of  Its 
very  elements;  and  if  they  are  not 
of  this  character,  they  should  he 
excluded,  not  because  they  are  in 
themselves  remote,  but  because 
they  depend  wholly  upon  contin- 
gencies, which  are  so  many,  so 
various,  and  so  uncertain.  If  they 
are  also  remote,  that  constitutes 
an  additional  reason  for  their  ex- 
clusion. Judged  by  these  rules,  the 
profits  sought  to  be  recovered  in 
this  case  were  clearly  contingent, 
if  not  remote.  Whether  or  not 
plaintiff  could  have  made  any 
profits  for  six  months  continu- 
ously, depended  Upon  many,  vai- 
ious  and  uncertain  contingencies. 
It  was  purely  problematical,  and 
consequently  the  supposed  lost 
profits  were  purely  contingent  and 
speculative,  and  it  was  error  to 
allow  the  plaintiff  to  testify,  and 
the  jury  to  consider  the  testimony, 
as  to  the  alleged  loss  of  profits. 
That  the  measure  of  damages  that 
should  have  been  adopted  was  the 
amount  represented  by  the  excess 
of  the  acttul  rental  value  which 
the  premises  would  have  had  if  they 
had  been  completed  in  time,  over 
the  rent  reserved  in  the  lease. 
Kelly  V.  Milen,  496. 

Damoffcs  to  rental  value  of  abutting 
premises  by  elevated  railroad^ 
how  ejected  by  statute  qf  limita- 
tions. See  Hamilton  v.  Man,  Hy. 
Co,,  17. 

Contract  to  mant{facture, —  when 
non-conformity  to  the  contract  af- 
fords no  defense  to  contract  price, 
or  ground  for  dama^jes.  See  8chu- 
chman  v.  )Vinterbottom,  105. 

Excessiveness  of  damage,  when  ver- 
dict not  disturbed  on  that  ground. 
See  Fitch  v.  B*way  and  Seventh 
Ave,  R.  R.  Co,,  673. 


DEED. 


Broome  Street,  number  20,  cove- 
nants and  restriction  in  grant  of 
Mayor,  etc,  recorded  in  the  Reg- 
ister's office  in  Liber  191  of  Con- 
veyances, page  261,  are  not  incum- 
brances or   clouds  on  the   title 


thereof.    See  Bogardus  v.  Carag* 
her,  578. 

See  Easements. 


DEFAULT. 

Opening  default  taken  for  non-ap- 
pearance on  call  of  calendar,  in- 
vufficiency  ofaffldavits.  See  Clute 
V.  Mahon,  568. 


DEMURRER. 


See  Pleading,  10. 


DISCOVERY    OF  BOOKS    AND 
PAPERS. 

See  Pleading,  7, 16. 


DIVORCE. 

1.  Alimony  is  not  Rranted  as  matter 
of  course  in  actions  by  the  wife 
against  the  husband  for  divorce  a 
vinculo  matrimonii,  nor  are  coun- 
sel fees.  Moriarty  v.  Moriarty, 
279. 

2.  The  wife,  in  order  to  obtain  either 
alimony  or  counsel  fees,  must 
pn^sent  a  case  to  the  court  show- 
mg  that  she  has  a  fair  prospect  of 
success  in  the  action.     lb, 

3.  Where  tlie  charges  of  adultery  are 
made  on  information  and  belief, 
aiid  the  husband  positively  denies 
them,  she  does  not  present  such  a 
case.    lb, 

4.  An  order  committing  a  person 
for  contempt  in  not  paying  ali- 
mony and  counsel  fee.  in  a  di- 
vorce case,  must  contain  an  adjudl 
cation  that  the  party  sought  to  be 
committed  has  refused  to  pay,  and 
that  such  refusal  was  calculated 
to,  or  did  actually  defeat,  impair 
or  prejudice  the  rights  of  the  party 
in  whose  favor  such  alimony  and 
counsel  fee  had  been  ordered ;  and 
in  such  order  It  must  also  appear 
that  payment  of  the  same  cannot 
be  enforced  by  execution,  seques- 
tration or  resorting  to  the  security 
of  the  party  who  is  the  subject  of 
the  order.  These  conditions  not 
being  incorporated  and  appearing 
in  the  order  appealed  from,  the 
order  is  reversed.  Whitney  v. 
Whitney,  3:^5. 
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EASEMENTS. 

The  premises  in  question  are  situate 
on  the  southwest  comer  of  Church 
and  Vesey  streets,  known  as  Xos. 
31  and  ^S  Vesey  street,  and  there 
was  one  building  upon  them. 
Tliey  had  been  ^rmerly  known 
as  Nos.  37  and  «^  Vesey  street, 
and  owned  by  Trinity  Church 
Corporation,  who  sold  and  con- 
veyed first  the  lot  known  as  No. 
si,  comer  of  Church  and  Vesey 
streets,  and  afterwards  this  lot  by 
mesne  conveyances  became  the 
property  of  John  Greenwood, 
whose  title  plaintiffs  represent. 
The  Trinity  Church  Corporation 
afterwards  sold  and  conveyed,  in 
two  parcels,  lot  No.  :)8,  and  by 
me^ne  conveyances  this  lot  be- 
came the  property  of  John  Green- 
wood. At  the  time  Greenwood 
went  into  possession  of  lot  No. 
3S,  there  was  a  dwelling  house  on 
the  easterly  half  thereof  fronting 
on  Vesey  street.  Since  then  this 
dwelling  house  has  been  removed, 
and  there  has  been  built  a  single 
building  fronting  on  Vesey  street. 
The  depth  of  the  lot  No.  31, 
formerly  No.  37,  is  64  feet  on 
Church  street.  The  defendants^ 
railroad  is  in  Church  street,  and 
the  claim  in  this  action  is  for 
damages  for  the  impairment  of  the 
easement  of  Itght,  etc.,  from  tliat 
street.  On  the  trial  the  plaintiffs 
were  allowed  to  prove,  and  re- 
cover for,  a  diminution  on  that 
part  of  the  premises  that  was 
within  the  lines  of  lot  No.  38,  and 
the  jury  were  allowed  by  the 
court  to  find  damages  for  this 
cause  to  lot  No.  38.  Held^  that 
this  was  error,  and  that  for  this 
reason  the  judgment  should  be 
reversed  and  a  new  trial  ordered. 
Greenwood  v.  MeL  El.  Ry,  Co,, 
478. 

See  Elkvatbd  Railroads. 


EJECTMENT. 

1.  Cornelius  George  Crowley  and 
Ellen  Daly  conveyed  the  premises 
involved  In  this  action  to  Joshua  C. 
Sanders.  At  the  time  of  the  con- 
veyance one  Mary  Murphy  was  in 
actual  possession  claiming  under 
a  title  adverse  to  the  grantors  of 
Sanders.   This  action  was  brought 


by  Sanders  in  the  name  of  Cor- 
nelius Geoi^e  Crowley  only,  and 
is  maintain^  in  his  name  by  said 
Sanders  against  Mary  Murphy  and 
one  Martin  Donohue.  Issue  was 
joined  by  the  answer  of  Mary 
Murphy,  and  a  reply  thereto.  The 
issue  was  brought  to  trial  in  May, 
1889;  and  the  jury  disagreed,  dn 
this  trial  the  facts  showing  that 
Ellen  Daly,  at  the  time  of  the  deed 
to  Sanders,  liad  a  life  interest  in 
an  undivided  moiety  of  the  prem- 
ises, and  a  dower  right  in  the 
whole,  appeared.  The  issue  was 
again  brought  to  trial  in  October, 
1889,  the  defendant  Mary  Murphy 
endeavored  to  procure  a  postpone- 
ment of  the  trial,  but  her  motion 
therefor  was  denied;  thereupon 
plaintiff  introduced  his  evidence, 
and  said  defendant  being  unpre- 
pared with  any  evidence,  a  ver- 
dict was  rendered  in  favor  of 
plaintiff  and  judgm'ent  entered 
thereon.  Thereafter  defendant 
Murphy  moved  for  a  new  trial 
under  Section  1.525,  Code  Civil 
Proce<lure,  upon  payment  of  costs; 
the  motion  was  granted  and  a 
large  sum  paid  for  costs.  There- 
after, in  March,  1890,  the  issue 
came  on  for  trial  a  thini  time,  and 
at  the  close  of  plain titFs  case  de- 
fendant Murphy  moved  to  dismisa 
the  complaint  on  the  ground  that 
the  evidence  failed  to  establish  a 
cause  of  action;  the  motion  was 
denied,  and  thereupon  the  court 
stopped  the  trial  and  dismissed 
the  jury  with  leave  to  plaintiff  to 
move  at  special  term  to  amend  his 
complaint.  A  few  days  thereafter 
plaintiff^  s  attorney  moved  for  an 
order  bringing  in  Ellen  Daly  as  a 
party  plaintiff,  and  that  the  som- 
mons  and  complaint  be  amended 
in  conformity  therewith.  The 
motion  was  made  on  the  petition 
of  Ellen  Daly,  setting  forth  that 
she  was  a  grantor  with  Cornelius 
G^rge  Crowley  and  that  she  had 
a  life  interest  in  an  undivide<l  half 
of  the  premises  at  the  time  when 
the  deed  was  made  to  Sanders, 
and  praying  that  an  order  be 
made  making  her  a  party  plaint- 
iff; and  on  an  aflidavit  made  by 
one  of  plaintiff's  attorneys.  The 
point  that  the  action  was  not 
maintainable  in  the  name  of  Cor- 
nelius George  Crowley  alone  docs 
not  seem  to  have  been  taken  be- 
fore the  last  trial.    The  motion 
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was  granted  at  special  term  with- 
out costs.  Held  (reversing  the 
order),  That  in  view  of  the  trials, 
the  payment  of  costs  hy  defend- 
ant and  the  laches  of  plaintiff  in 
moviiu^,  the  motion  should  have 
been  denied  and  plaintiff  left  to 
begin  anew.     Crowley  v.  Murphy, 

2.  For  a  more  important  reason  the 
motion  should  have  been  denied 
and  plaintiff  remitted  to  a  new 
action,  viz.,  that  defendant  having 
availed  herself  of  the  statutory 
right  to  a  new  trial  given  by  sec- 
tion 1525  of  the  Code  of  Civil  Pro- 
cedure, and  paid  the  costs  required 
by  the  section,  she  was  entitled  to 
a  new  trial  on  the  same  issue  as 
those  on  which  the  previous  trial 
was  had;  and  that  the  order  ap- 
pealed from  would  present  new 
issues.    Ihm 

8.  That  if  Ellen  Daly  was  not  a 
necessary  party  the  motion  should 
not  have  been  made,  and  it  was, 
theref6re.  unnecessary  to  deter- 
mine whether  she  was  or  was  not 
a  necessarv  party.     lb, 

4.  The  plaintiffs,  Clara  Isabelle 
Curtis  and  Julia  Curtis  Hunson, 
are  the  daughters  of  James  L. 
Curtis  and  Clarissa  £.  Curtis  (who 
was  ('larissa  £.  Racey  before  her 
marriage  to  James  L.  Curtis),  and 
the  plaintiff,  Edith  Hastings,  is 
the  granddaughter  of  the  said 
James  Ij.  and  Clarissa  E.  Curtis. 
Prior  to  the  marriage  of  James  L. 
and  Clarissa  £.  Curtis,  and  in 
June  18-'>2,  they  entered  into  an 
agreement  with  one  Eliza  liacey. 
that,  after  reciting  that  a  marriage 
was  about  to  be  solemnized  be- 
tween said  James  L.  Curtis  and 
Clarissa  E.  Racey,  also  stated  that 
Clarissa  £.  Racey,  was  entitled 
to  certain  money  and  property, 
and  that  after  said  marriage  the 
said  Clarissa  £.  Racev  should  have 
power  to  dispose  of  ner  property, 
real  and  personal,  by  will  or 
appointment,  and  that  Eliza  Racey 
should,  upon  the  written  request 
of  said  Clarissa  £.  Racey,  invest 
the  money  of  said  Clarissa  £. 
Racey  as  she  should  direct  and 
appoint,  and  should  hold  such 
investments  as  the  trustee  of  said 
Clarissa  £.  Racey.  That,  prior  to 
said  agreement  and  marriage,  one 
Isaac  Marquand  Dimond  was 
seized  in  fee  of  the  real  estate,  the 
subject  of  this  action,  subject  to  a 


purchase  money  mortoa^  that  he 
had  executed  to  one  William  Wag- 
staff.  That  Dimond  conveyed  the 
property  to  the  said  James  L. 
Curl  is,  who  conveyed  the  same  to 
one  Stillwell,  who  conveyed  the 
same  to  said  Clarissa  £.  Curtis, 
and,  in  May,  1887,  the  said  James 
L.  and  Clarissa  £.  Curtis  conveyed 
the  said  real  estate  to  the  said 
Eliza  liacey,  upon  trust,  to  receive 
the  rents  and  profits  of  the  same 
and  apply  them  to  the  use  of  said 
Clarissa  £.  Curtis;  and  upon  the 
fiuther  trust  that  the  said  Eliza 
Racey  should,  at  the  decease  of 
said  Clarissa  £.  Curtis,  convey 
said  real  estate  to  the  childran  of 
Clarissa  E.  Curtis,  living  at  her 
decease,  and  the  surviving  chil- 
dren of  such  of  them  as  might  then 
be  dead,  in  equal  portions  per 
stirpes  and  not  per  capita.  That 
said  Clarissa  E.  Curtis  died  intest- 
ate, November  8,  1886,  leaving  her 
surviving  daughters  Clara  Isabelle 
Curtis  and  Julia  Curtis,  and  her 
grandchildren  Edith  Hastings 
and  Ernest  Hasting?,  her  only 
heirs  at  law.  That  Eliza  Racey, 
the  trustee,  died  in  or  about 
December,  1848.  That  Ernest 
Hastings  died  October  11,  1884, 
and  by  his  last  will  and  testament 
devised  all  his  property,  real  and 
persona],  to  said  Edith  Hastings. 
That  one  George  H.  Hinman  was 
duly  appointed  trustee  by  the 
Supreme  Court,  January  81, 1889, 
in  the  place  of  said  Eliza  Racey, 
deceased.  That  on  the  7th  day  of 
June,  1881),  said  Hinman,  as  such 
trustee,  conveyed  the  said  real 
estate  to  the  plaintiffs,  Clara  Isa- 
belle Curtis,  Julia  Curtis  Munson, 
and  Edith  Hastings,  and  on  the 
24th  of  June,  1889,  the  said  Hin- 
man, as  trustee,  and  the  said  last 
named  plaintiffs  conveyed  to  the 
plaintiff,  John  Townshend,  four 
undivided  ten  parts  of  said  real 
estate.  That  the  mortgae^e  on  the 
said  real  estate  executed  by  said 
Dimond  to  said  Wagstaff  became 
by  several  assignments  the  pro- 
perty of  one  George  Lovett,  who 
foreclosed  the  same  by  an  action 
in  the  court  of  chancery  of  the 
state  of  New  York,  in  the  year 
1838,  in  which  action  the  said 
Isaac  M.  Dimond,  James  L.  Curtis, 
and  Clarissa  E.  Curtis,  his  wife 
and  Eliza  Racey,  were  defendants, 
and  such  proceedings  were  had  in 
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said  action  that  the  said  Clarissa 
E.   Curtis  and  Eliza  Racey  filed 
their  joint  and   several  answers, 
and  on  or  about  April  9,  1840,  a 
decree  was  entered  in  said  action 
and  the  said  real  estate  was  sold 
under  the    direction  of    William 
Mitchell,    and  the    said    George 
Lovett  and  one  Samuel  Cowdrey 
became  the   purchasers    and  re- 
ceived a  conveyance  of  the  same 
from  the  said  Mitchell,  and  said 
purchasers  entered  into  possession 
of  the  same.    The  defendants  in 
this  action  claim   ownership   of 
the  said  real    estate  under  said 
action  of  foreclosure  and  sale  from 
the    said    Lovett  and    Cowdrey. 
Plaintiffs    bring    this    action    of 
ejectment  to  recover  the  property 
from  the  defendants.    Held^  That 
at  the  time  of  the  commencement 
of  the  action  for  the  foreclosure 
of  the  mortgage,  and  of  the  entry 
of  the  decree  therein,  the  whole 
estate  was  in  Mrs.  Kacey  and  Mrs. 
Curtis,  in  Mrs.  Racey  for  life,  and 
in  Mrs.  Curtis  in  fee  in  reversion, 
who  were  parties   defendant    in 
that  action ;    that  Mrs.  Racey  and 
Mrs.  Curtis  were  barred  by  the 
decree  in  the  foreclosure  action, 
and  the  whole  legal  estate  passed 
to  the  purchasers  at  the  master^s 
sale;  that  the    children    of  Mrs. 
Curtis,  as  tho  holders  of  a  mere 
contingent  riglit  in  equity  which 
did  not  give  them  an  estate  in  the 
land,   were  not  necessary  parties 
to   that    action.     This    was    the 
decision  of  this  court  in  regard 
to  a  part  of  this  same  property  in 
the  case  of  Townshend  r.  From- 
mer,  57  N.  Y.  Superior  Court,  90, 
and  its  correctness  must  be  as- 
sumed here.    At  the  time  of  the 
alleged  execution  of  the  power  in 
trust,  appearing  in  this  action,  the 
defendants  had  the  whole  legal 
estate  in  the  land,  and  still  hold 
the  same  under  and  by  virtue  of 
the  superior  and  prior  lien  given 
by  the  mortgage   and  the  fore- 
closure and  sale  thereunder,  and, 
therefore,  the  estate  of  the  defend- 
ants was  not  divested  nor  subject 
to  be  divested,by  the  execution  of 
the  power  in  trust.    If  the  chil- 
dren   of  Mrs.    Curtis  have    any 
right  left  which  can  be  asserted, 
it   must    be   asserted   in  equity. 
They  are  in  no  position  to  main- 
tain   an    action    in    ejectment. 
Curtis  V.   Murphy,  292. 


5.  This  action  is  one  of  ejectment, 
tried  on  the  2nd  day  of  June,  18^, 
at  trial  term,  and  judgment  en- 
tered  for    plaintiff.      Defendant 
appealed    to    the    general    term, 
which  reversed  the  judgment  and 
ordered    a    new    trial.    Plaintiff 
appealed  to  the  Court  of  Appeals, 
giving  the  usual  stipulation  requir- 
ed by  the  Code  of  Civil  Procedure, 
consenting  to  the  entry  of  judg- 
ment absolute  in  the  event  of  an 
affirmance  by  the  Court  of  Appeals 
of  the  order  granting  a  new  trial. 
The  Court  of  Api>eals  did  afihrm 
the  order  of  the  general  term  of 
this  court,  and  oixtered  judgment 
absolute  against  plaintiff  on  his 
stipulation,  which  judgment  was 
entered  in  this  court   upon  the 
remittitur   in    November,     1888. 
Afterwards,  in  January,  1890,  an 
order  was  entered  at  special  term 
vacating  this  judgment  of  1888, 
and  granting  a  new   trial  as   a 
matter  of  right  under  the  statute 
and  the  Code  of  Civil  Procedure 
upon  the  affidavit  of  plaintiff  that 
costs  and  damage;  had  been  paid 
to  defendants.  Shortly  afterwards 
the  defendants  moved  at  special 
term  to  set  aside  that  order  of 
January,  1890,  on  the  ground  that 
the  judgment  entered  in  Novem- 
ber, 18^,  upon  the  remittitur  from 
the  (Jourt  of  Appeals,  is  not  such 
a  judgment  as  the  statute  and  Code 
of  Civil  Procedure  contemplated 
when  the  unsuccessful  party  is 
given  one  new  trial  as  a  matter  of 
right  in  ejectment.    The  special 
term  vacated  and  set  aside  the 
order   of  January,    18iK).    Held^ 
upon  the  well  considered  opinion 
of  the  learned  judge,  who  made 
the  order  appealed  from,  and  the 
rulings  of  the  Court  of  Appeals  in 
cases  cited  in  said  opinion,  that 
the  judgment  entered  upon  the 
remittitur    from    the    Court   of 
Appeals,  in  November,   1888,  is 
not  within  the  scope  of  the  statu- 
tory provision  that   enables  the 
unsuccessful  party  in  an  action  of 
ejectment  to  claim  one  new  trial 
as  a  matter  of  right.     BoberU  v. 
Jlaumgarieriy  407. 

I^eetmentr-Title—PnjhaU  </  wfH 
— Surrogate  hcts  full  Jurisdiction 
over  the  issue  of  letters  <]f  adminis- 
tration and  to  determine  the  facts 
upon  which  their  action  must  rest. 
See  Bolton  v.  ^cArtever,  520. 
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ELECTION  OF  REMEDIES. 

See  AfiSiONMSNT,  4. 


ELEVATED  RAILROADS. 

1.  One  of  the  questioDs  pnssented 
by  the  exceptions  of  defendants 
was  to  the  ruling  of  the  court  at 
trial  term  permitting  witnesses  to 
testify  as  to  what,  in  their  opinion, 
the  rental  value  of  plaintiffs^ 
premises  would  have  been  if  the 
defendants'  railroad  had  not  been 
constructed.  Held,  that  the  rea* 
sons  and  construction  of  the 
general  term  of  the  supreme  court, 
of  the  First  District  in  the  Kenkele 
case,  and  the  fact  that  there  is 
sufficient  evidence  to  sustain  the 
findings  of  damages,  etc.,  in  the 
case  at  bar,  other  than  that  to  the 
admission  of  which  exceptions 
were  taken,  justify  the  overruling 
of  said  exceptions  in  accordance 
with  the  suggestions  contained  in 
the  McGeaa  case.  UamUton  v. 
Man.  By.  Co.,  17. 

2.  Held  aUo^  that  no  recovery  can 
be  had  for  damajres  that  arose 
more  than  six  years  prior  to  the 
commencement  of  the  action ;  but 
all  damages  sustained  within  the 
said  six  years  may  be  recovered 
under  a  lease  that  was  made  more 
than  six  years  before  the  com- 
mencement of  the  action,  but 
after  the  construction  of  the 
elevated  railroads.  Damages  sus- 
tained during  any  particular  period 
embraced  within  the  six  years, 
may  be  recovered.    lb. 

3.  The  plaintiff,  after  objection,  was 
permitted  to  prove  that  he  was 
offered  $42,000  for  his  Sixth 
avenue  property  before  the  defend- 
ants' railway  was  constructed. 
Assuming  that  this  testimony  was 
incompetent,  yet  it  sufficiently 
appears  from  the  whole  case,  that 
the  defendants  were  not  prejudiced 
by  it,  for,  upon  testimony  which 
was  competent,  the  trial  judge 
found  that  during  a  perio<)  of  six 
years  there  was  an  actual  loss  in 
rental  that  amounted  to  $150 
each  year.  It  thus  fully  appears 
that  the  award  of  $2,500,  for  loss 
of  fee  value,  which  was  made,  is  a 
reasonable  one  under  all  the  cir- 
cumstances. It  bears  the  usual 
relation  between  fee  value  and 
rental  value  at  the  legal  rate  of 


Interest.  Kuh  v.  Met.  El.  By. Co., 
188. 

4.  The  testimony  admitted  as 
regards  the  plaintiff's  Eighth 
avenue  property,  to  the  effect  that 
other  owners  of  property  in  that 
neighborhood  had  difficulty  in 
renting  their  flats  after  the  con- 
struction of  the  railroad,  was 
proper  under  all  the  circumstances, 
for  it  tended  to  show  the  uniform 
operation  of  a  general  cause  to 
produce  a  loss  of  rents,    lb. 

5.  The  complaint  set  forth  (among 
other  things)  in  the  eighth  par- 
agraph, that  defendants  wrong- 
fully and  without  legal  authority 
entered  upon  Second  avenue  in 
front  of  plaintiff's  premises  for 
the  purpose  of  constructing  there- 
on an  elevated  railway  and  did 
construct  tliereon  an  elevated 
railway.  It  then  described  a 
wooden  station  as  erected  directly 
in  front  of  plaintiff's  premises 
alleging  loss  of  privacy,  impair- 
ment of  easements  of  light  and 
air  appurtenant  to  said  premises, 
and  the  entrance  thereon  of  cind- 
ers, dust,  etc.,  and  that  each  of  said 
acts  was  wrongfully  done.  The 
answer  denied  all  the  above  allega- 
tions; also  denied  that  defendants 
wrongfully  and  without  legal 
authority  entered  upon  Second 
avenue  as  alleged  in  the  eighth 
paragraph  of  the  complaint,  and 
alleged  that  by  virtue  of  Acts  of 
the  Legislature  of  the  state  of 
New  York,  to  wit,  chapter  606  of 
the  Laws  of  1875,  chapter  885  of 
the  Laws  of  1872,  chapter  837  of 
the  Laws  of  1878,  chapter  275  of 
the  Laws  of  1874,  and  the  acts 
amendatory  thereof  and  supple- 
mental thereto,  and  by  virtue  of 
the  authority  and  consent  of  the 
state  of  New  York  and  of  the  cor- 
poration of  the  city  of  New  York 
granted  to  and  conferred  upon  the 
defendants,  as  aforesaid,  these 
defendants  were  and  are  duly 
authorized  to  build  the  found- 
ations, superstructures  and-  all 
other 'structures,  built  by  them, 
or  either  of  them,  and  de- 
scribed in  the  complaint  herein. 
Evidence  to  the  effect  that  plaint- 
iff had  suffered  special  damages 
by  the  construction  of  the  station 
was  given.  Held — ^That  the  plead- 
ings raised  the  issues  as  to  whether ' 
the  station  was  constructed  as 
alleged  in  the  complaint,  and,  if 
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80,  as  to  whether  it  was  so  con- 
tracted without  authority  of  law 
and  by  reason  thereof  a  public 
nuisance.  That  the  structure  be- 
ing of  wood,  the  defendants  had 
no  authority  to  construct  it  under 
any  of  the  statutes  relating  to 
elevated  railroads;  and  it  was  a 
public    nuisance.    That  being  a 

gublic  nuisance  a  Court  of  Equity 
ad  power  to  abate  it  by  injunction 
at  the  suit  of  an  individual  who 
sustained  thereby  a  special  damage 
di£Ferent  from  that  sustained  by 
the    general    public.     That   the 

Slain  tiff  had  suffered  such  special 
amage.    Forth  v.  Man,  By.  Co.^ 
866. 

6.  Where  the  main  issue  in  an  action 
in  equity  was  whether  the  plaintiff 
was  entitled  to  an  injunction  re- 
straining a  continuing  trespass  by 
the  defendants  on  certain  prem- 
ises, and  the  evidence  justified  a 
judgment  for  injunction,  and  the 
court,  at  defendants*  request,  un- 
dertook to  ascertain  the  value  of 
the  premises  so  that  on  payment 
of  such  value  the  injunction  could 
be  dissolved,  and  in  so  doing 
erroneously,  under  defendants* 
objection,  admitted  evidence  of 
offers  made  for  the  property,  such 
error  is  not  cause  for  reversal  of  a 
judgment  adjudging  that  defend- 
ant be  perpetually  enjoined  until 
the  payment  of  the  amount  found 
and  adjudged  to  be  the  value  of 
the  premises,  whicli  amount  was 
abundantly  sustained  by  com- 
petent evidence.  One  of  plaint- 
iff* s  witnesses,  under  defendants* 
objection,  testified  that  a  certain 
piece  of  property  sold  for$2)),000; 
afterwards  defendants*  witness  tes- 
tified in  chief  that  it  sold  for  $29,- 
500. — Held^  the  admission  of  the 
testimony  given  by  the  plaintiff's 
witnesses  was  not  cause  for  re- 
versal. Bine  v.  Man,  By,  Co,, 
377. 

Action  for  negligence — Injury  re- 
ceived from  portion  of  atinicture 
falling  on  foot  pansenger  in  the 
street — When  pritna  jacie  pre- 
sumption qf  negligence  rebutted 
by  evidence  of  thorough  inspection, 
etc.  See  Volkmar  v.  Man,  By, 
Co,,  125. 

Effect  of  amendment  of  complaint 
setting  up  the  continuous  nature 
of  the  ir\juries  complained  (^so  as 
to  maintain  action  in  equity— 
When  d^endants  not  deprived  qf 


constitutional  right  to  jury  trial 
See  Second  Ave,  B,  B,  Co,  v. 
Met.  EL  Ry,  Co.,  172. 

Juror,  challenge  to  the  favor — JVhen 
opinion  of  juror  as  to  da>nage  done 
to  a  certain  street  by  elevated  rail- 
road incapacitates  him — ffuftory 
of  trial  by  jury.  See  Hoisted  v. 
Man.  By,  Co,,  270. 

Trusts  under  a  u)iU,  express  and  im- 
plied— Power  in  trustees  to  hold 
and  sell  and  distribute  tfie  rents 
and  profits  and  the  proceeds  of  a 
sale— Capacity  of  testamentary 
trustee  to  maintain  action  against 
d^endantsfor  an  injunction  and 
to  comply  with  terms  of  the  judg- 
ment, under  the  power  (if  sale  in 
the  will,  requiring  the  plaint^  in 
certain  events  to  execute  a  convey- 
ance qf  the  property  rights  taken 
by  defendants.  See  Meeks  v.  Met. 
El.  By.  Co.,  466. 

Action  for  damages  to  premises  and 
easements  thereof  caused  by  the 
conhtruction  of  drfendnnts'  rail- 
way on  Church  street,  in  the  city  qf 
New  York —  When  no  recovery  can 
be  had  for  a€{joining  lot  not  aJbut- 
Urig  on  Church  street,  Ukough 
covered  by  same  building  with 
abutting  lot.  See  Greenwood  v. 
Met  El.  By.  Co.,  47a 


ELEVATORS. 
See  Krolioeitck,  9. 

EQUITY. 
See  Ejsctmknt,  4  ;  iKJUNcnox. 

ESTOPPEL. 
See  Assignment,  2 ;  Judgment. 

EVICTIOK. 
See  Landlord  and  Tenant,  2,  4. 


EVIDENCE. 

1.  One  of  the  questions  presented 
by  the  exceptions  of  defendants 
was  to  the  ruling  of  tlie  court  at 
trial  term  permitting  witnesses  to 
testify  as  to  what,  in  their  opinion, 
the  rental  value  of  plaintiffs* 
premises  would  have  b^n  if  Uie 
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defendants*  railroad  had  not  been 
constructed. — Held,  that  the  rea- 
sons and  construction  of  the 
general  term  of  the  supreme  court, 
of  the  First  District  In  the  Ken- 
kele  case,  and  the  fact  that  there 
is  sufficient  evidence  to  sustain 
the  findings  of  damages,  etc,  in 
the  case  at  bar,  other  than  that  to  • 
the  admission  of  which  excep- 
tions were  taken,  Justify  the  over- 
ruling of  said  exceptions  in  ac- 
cordance with  the  suggestions 
contained  in  the  McOean  case. 
Hamilton  v.  Mem.  liy,  Co.y  17. 

2.  A  witness  may  be  asked  ques- 
tions on  cross-examination,  tend- 
ing to  show  his  hostility  to  or  bias 
in  favor  of  one  of  the  parties  to 
the  action,  and  if  he  denies  such 
hostility  or  bias,  he  may  be  con- 
tradicted by  other  evidence.  Such 
is  the  general  rule  that  has  been 
so  long  established  by  the  courts 
in  the  trial  of  cases  that  it  siiould 
not  be  disturl>ed  by  the  juilges. 
Any  change  in  the  same  should  be 
left  to  the  Legislature.    lb, 

S.  Where  a  trial  proceeds  upon  the 
assumption  that  the  action  is 
brought  on  a  certain  cause  of 
action,  which  is  not  the  cause  of 
action  alleged  in  the  complaint, 
defences  applicable  to  the  causes 
of  action  upon  which  It  is  assumed 
that  the  action  is  brought,  al- 
though not  set  up  in  the  answer, 
are  provable;  and  if  evidence 
tending  to  establish  them  is  ex- 
cluded under  objection  and  excep- 
tion it  is  cause  for  reversal. 
Frazier  v.  McGuckin,  71. 

4.  In  an  action  brought  by  a  lienor 
against  an  owner  to  recover  for 
materials  furnished  to  a  contrac- 
tor on  the  ground  that  at  the  time 
of  the  filing  of  the  notice  of  lien 
there  was  a  sum  due  by  the  de- 
fendant owner  to  tlie  contractor, 
the  defendant  owner  may  show  in 
defence,  that  the  contractor  had 
not  completed  the  work  and  the 
amount  of  work  uncompleted,  the 
cost  of  completing  the  work  and 
payments  made  to  the  contractor 
on  account  of  the  contract.    16. 

5.  Where  the  validity  of  a  general 
assignment  for  the  benefit  of 
creditors  is  attacked  on  the  ground 
that  the  assignors*  indorsement 
on  a  preferred  note  (they  being 
liable  onlv  by  reason  of  the  in- 
dorsement) was  unauthorized,  the 
burthen  of  proof  to  establish  that 


the  indorsement  was  unauthorized 
is  on  the  attacking  party,  whether 
he  be  plaintiff  or  defendant, 
Mack  V.  Davidson^  75. 
0.  Evidence  which  would  sustain  a 
finding  that  the  indorsement  was 
not  shown  to  have  been  authorize 
is  not  enough  to  uphold  a  verdict 
invalidating  the  assignment.  To 
invalidate  tiie  assignment  it  must 
be  afiirmatively  shown  that  the 
indorsement  was  unauthorized. 
lb, 

7.  Where  at  the  close  of  defendant's 
case  the  plaintiff's  counsel  moves 
for  a  dii*ection  of  a  verdict  in  his 
favor,  which  motion  is  denied  and 
he  excepts  to  such  denial,  he  does 
not  deprive  himself  of  the  benefit 
of  his  exception  by  endeavoring 
through  the  introduction  of  fur- 
ther evidence  to  have  the  case 
presented  to  the  jury  most  favor- 
ably for  his  client.    lb, 

8.  In  an  action  to  recover  the  price 
of  goods  sold  to  sustain  a  counter- 
claim for  51  days'  delay  in  de- 
livery, defendants  put  in  evidence 
their  books  containing  entries  of 
tlie  actual  delivery  :  connected 
with  these  entries  were  blue  lines; 
a  witness  testified  that  the  entries 
were  made  long  before  the  blue 
lines.— //ef(i,  that  it  was  imma- 
terial to  ascertain  from  the  wit- 
ness what  the  meaning  of  the  blue 
marks  was.  Schuchman  v.  ff'tn- 
terbottom,  105. 

9.  One  of  the  questions  involved 
was  as  to  the  quantity  afid  yidiUi 
of  goods  destroyed  by  a  flrei  The 
most  importailt  Witnesses  for 
plaintiffs  on  this  subject  were  one 
of  the  plaintiffs  and  men  who  had 
been  and  were  at  the  time  of  the 
trial  in  the  employ  of  the  plaintiffs. 
These  employees  made  the  docu- 
ments on  which  plaintiffs'  case  in 
part  (that  is,  as  to  the  goods  on 
hand  at  the  time  of  the  fire)  rested. 
These  documents  were  not  made 
according  to  the  usual  business 
methods.  Defendant  introduced 
no  direct  proof  as  to  the  quantity 
and  value  of  the  goods  destroyed. 
There  was,  however,  much  evi- 
dence pro  and  con  as  to  the  quan- 
tity of  the  mass  of  debris  remaining 
after  the  fire,  a^rt  from  goods 
capable  of  identification,  and  as  to 
its  constituents.  Ueldy  that  the 
jury  was  not  bound  to  find  the 
wltnesseson  behalf  of  plaintiffs  or 
any  one  of  them  to  be  credible  or 
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exftct;  that  it  was  for  them  to  say 
whether  the  documents  were  cor- 
rectly or  exactly  made;  that  under 
the  evidence  the  jury  were  at  lib- 
erty to  find  that  there  was  not  on 
hand  at  the  time  of  the  fire  as 
many  goods  as  the  witnesses  for 
the  plaintiffs  had  testified  to  by  a 
practically  certain  amount;  and 
as  a  result  that  there  was  not  un- 
contradicted evidence  wliich  en- 
titled plaintiffs  to  recover  a  larger 
sum  than  the  amount  of  the  ver- 
dict. Schleainger  v.  Spiingfleld 
F.  3f.  In8.  Co,,  112, 

10.  One  of  the  plaintiffs  was  asked 
'^  What  was  the  amount  of  loss  and 
damage  sustained  by  the  plaintiffs 
by  reason  of  the  flre?^'  Held, 
inadmissible  as  calling  for  the 
result  of  a  calculation  based  on 
such  facts  as  the  witness  might 
consider  proper  for  that  purpose. 
lb. 

11.  One  of  the  plaintiffs  was  asked 
on  cross-examination  how  many 
other  fires  he  had  had.  He  had 
testified  on  the  direct  that  he  had 
had  experience  in  judging  what 
was  indicated  by  refuse  after  fires. 
Held  J  that  the  question  was  proper 
as  calling  for  evidence  tending  to 
show  that  his  experience  was  ac- 
quired under  circumstances  which 
would  affect  his  power  to  judge 
impartially.    lb, 

12.  In  the  course  of  the  trial  plaint- 
iffs proposed  that  the  jurors  go 
uptown  and  inspect  the  entire 
remains  of  the  fire.  The  defend- 
ant said  nothing  to  the  proposi- 
tion. Ileldj  that  no  inference  or 
opinion  whatever  was  thereby 
created  in  favor  of  the  calculations 
and  claims  of  the  plaintiffs,  and 
that  a  charge  to  that  effect  was 
correct,     lb, 

13.  A  petition  for  a  revivor  which 
simply  sets  forth  that  the  cause 
of  action  was  duly  assigned  by  an 
administrator  or  executor  by  an 
instrument    duly    executed    and 

.  acknowledged  is  insufficient.  The 
assignment  itself  should  be  set 
forth.     Northrup  v.  Smith,  120. 

14.  This  action  was  brought  to  re- 
cover damages  for  injuries  caused 
by  an  iron  plate  or  clip  falling 
upon  the  plaintiff  from  the  rail- 
road structure  of  defendant.  The 
plaintiff  proved  the  falling  of  the 
plate  or  clip  while  he  was  riding 
under   the    structure,  and    then 


rested.  A  motion  to  dismiss  the 
complaint  at  this  stage  of  the 
trial  was  denied  and  properly  so, 
because  the  fall  of  the  plate  or 
clip  In  the  absence  of  explanation, 
raised  the  presumption  of  negli- 
gence. The  evidence  given  by  the 
defendant  was  full  and  circum- 
«.  stantial  and  sufficient  to  over- 
throw this  presumption  of  nepii- 
gence,  and  the  burden  thereafter 
rested  upon  the  plaintiff  to  show 
that  the  defendant,  in  the  exercise 
of  due  care  was  bound  to  do,  or 
omit  to  do,  something  else,  by 
which  the  accident  would  have 
been  averted.  The  plaintiff  gave 
no  such  additional  ^roof.  Held, 
that  it  was  In  the  narare  of  things, 
impossible  for  defenaant  to  prove 
more,  and  it  was  incumbent  upon 
plaintiff,  by  evidence,  to  point  out 
the  specific  action  which  consti- 
tuted the  negligence,  especially  in 
view  of  the  fact  that  he  had  car- 
ried off  the  bolt,  the  breaking  of 
which  caused  the  injury,  and  failed 
*  to  produce  it  on  the  trial.  In  the 
absence  of  such  evidence,  a  verdict 
was  properly  directed  for  the  de- 
fendant. Volkmar  v.  Man,  By. 
Co,,  125. 

15.  The  plaintiff,  after  objection, 
was  permitted  to  prove  that  he 
was  offered  $42,000  for  his  Eighth 
avenue  property  before  the  de- 
fendants* railway  was  constructed. 
Assuming  that  this  testimony  was 
incompetent,  vet  it  sufficiently 
appears  from  the  whole  case,  that 
the  defendants  were  not  preju- 
diced by  it,  for,  upon  testlmon^r 
which  was  competent,  the  trial 
jud^e  found  that  during  a  period 
of  SIX  years  there  was  an  actual 
loss  in  rental  that  amounted  to 
$150  each  year.  It  thus  fully 
appears  that  the  award  of  $2,500 
for  loss  of  fee  value,  which  was 
made.  Is  a  reasonable  one  under 
all  the  circumstances.  It  bears 
the  usual  relation  between  fee 
value  and  rental  value  at  the  legil 
rate  of  interest.  Kuh  v.  Met  EL 
By.  Co.,  ViS, 

16.  The  testimony  admitted  as  re- 
gards the  plaintiiTs  Eighth  avenue 
property,  to  the  effect  that  other 
owners  of  property  in  that  neigh- 
borhood had  difficulty  in  renting 
their  flats  after  the  construction 
of  the  railroad,  was  proper  under 
all  the  circumstances,  for  It  tended 
to  show  the  uniform  operation  of 
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a  general  cause  to  produce  a  loss 
of  rents.    lb, 

17.  In  an  action  brought  to  recover 
damages  in  consequence  of  the 
death  of  plaintiffs  son  under 
chapter  450  of  the  Laws  of  1847, 
and  section  11)02  of  the  Code  of 
Civil  Procedure,  the  burdftn  of 
proof  was  upon  plaintiff  to  estab- 
lish that  the  wrongful  act,  neglect 
or  default  on  the  part  of  de&nd- 
ant^s  driver  was  the  actual  cause 
of  the  death  of  plaintiff*  s  son. 
The  plaintiff  at  the  trial  failed  to 
establish  by  competent  evidence 
that  the  death  was  the  legitimate 
result  of  any  such  wronnul  act, 
neglect  or  default,  and  plaintiff* s 
complaint  was  properly  dismissed. 
Schoen  V.  Dry  Dock^  etc.,  R.  R. , 
Co.,  149. 

IS.  The  work  done  by  the  plaintiff*  s 
assignor,  constituting  the  first 
cause  of  action,  was  accepted  and 
received  by  the  commissioner  of 
public  works,  on  behalf  of  defend- 
ant. The  excavation  of  earth  and 
rock  called  for  In  the  contract  was 
completed  in  due  time,  and  all  the 
work,  so  far  as  required  by  any  of 
the  officers  of  the  defendant,  was 

Serformed  and  accepted  by  the 
efendant,  and  a  certificate  of 
completion  and  acceptance  was 
signed  by  the  surveyor,  superin- 
tendent of  street  improvements, 
chief  engineer  of  the  Croton 
aqueduct,  and  the  commissioner 
of  public  works,  as  required  by 
the  terms  of  the  contract.  The 
defence  daisied  that  a  certain 
portion  of  the  rock  was  not,  in 
fact,  taken  cut  two  feet  below  the 
curb  of  the  street,  but  the  testi- 
mony produced  to  support  that 
defence  was  indefinite  and  uncer- 
tain, and  no  avail  as  against  the 
evidence  in  behalf  of  the  plaintiff 
that  the  rock  was  taken  out,  and 
to  the  satisfaction  of  the  defend- 
ant's officers.  Held,  that  the 
various  officers  named  in  the  con- 
tract, who  signed  the  certificate  of 
c«^mpletion  and  acceptance,  must 
be  regarded  as  the  representatives 
of  the  defendant,  and  their  action 
and  certificate  as  bindlns  upon 
the  city;  and  the  trial  judge  was 
Justified  in  directing  a  verdict 
for  the  plaintiff.  Brady  v.  The 
Mayor,  184. 
10.  As  to  the  second  cause  of  action 
the  ruling  of  the  trial  judge  in 


the  dismissal  of  the  complaint  is 
fully  justified  by  reasons  given  by 
him  on  the  trial  and  set  forth  in 
the  case  on  appeal,  'ilie  plain t  iff*  s 
contention,  that  the  certificate  of 
defendant* 8*  official  engineer,  in 
charge  of  the  work,  was  wrong,  to 
the  Injury  of  the  contractor,  by 
reason  of  the  fraud  or  corruption 
of  the  engineer,  was  not  sustained 
by  such  clear  preponderance  of 
evidence  as  rexjuired  in  proof  of 
such  a  charge.    Ih, 

20.  The  strong  presumption  of  the 
correctness  of  the  official  certifi- 
cate of  the  engineer,  which  went 
far  to  support  the  plaintiff's  first 
cause  of  action,  tended  to  defeat 
his  contention  in  regard  to  the 
certificate  as  to  the  sceond  cause 
of  action.  The  judgments  as  en- 
tered below  should  be  affirmed. 
lb. 

21.  Held,  that  where  a  person  is 
heavily  indebted  to  another,  and 
shortly  after  a  demand  for  pay- 
ment of  the  indebtedness  had  been 
made  and  refused,  makes  a  vol- 
untary transfer  of  real  property 
worth  $90,000  to  his  wife,  from 
whom,  he  receives  a  general  power 
of  attorney  to  sell  and  dispose  of 
the  property  conveyed  and  its  pro- 
ceeds, and  at  the  time  the  deotor 
had  no  other  real  property,  and 
execution  had  issued  and  been  re- 
turned unsatisfied  within  seven 
months  after  the  making  of  the 
conveyance,  upon  a  judgment  of 
over  $10,000 obtained  on  this  debt, 
in  an  action  brought  to  set  aside 
the  conveyance  as  fraudulent,  the 
debtor  is  bound  in  justice  and  fair- 
ness to  make  explanation  before 
he  can  claim  a  finding  from  the 
court  that  the  conveyance  was  not 
made  with  the  intent  to  delay  or 
defraud  creditors.  Emmerich  v. 
Hefferan,  217. 

22.  Where  the  main  issue  in  an 
action  in  equity  was  whether  the 

J>lalntlff  was  entitled  to  an  in- 
unction restraining  a  continuing 
trespass  by  the  defendants  on  cer- 
tain premises,  and  the  evidence 
justified  a  judgment  for  injunc- 
tion, and  the  court,  at  defendants* 
reouest,  undertook  to  ascertain  the 
value  of  the  premises  so  that  on 
payment  of  such  value  the  in- 
lunction  could  be  dissolved,  and 
in  80  doing  erroneously,  under  de- 
fendants* objection,  admitted  evi 
dence  of  offers  made  for  the  prop- 
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erty,  such  error  Is  not  cause  for 
reversal  of  a  judgment  adjudging 
that  defendant  be  perpetually  en- 
joined until  the  payinent  of  the 
amount  found  and  adjudged  to  be 
the  value  of  the  premises,  which 
amount  was  abundantly  sustained 
by  competent  evidence.    One  of 
plaintifiTs   witnesses,   under   de- 
fendants' objection,  testified  that 
a  certain  piece  of  property  sold  for 
$29,000;   afterwards  defendants' 
witness  testified  in  chief  that  it 
sold  for  $29,500.    fTe^d,— the  ad- 
mission of  the  testimony  given  by 
the  plaintifiTs  witnesses  was  not 
cause  for  reversal.    Hine  v.  Man. 
Ry,  Co.,  377. 
23.  The  defendants'   testator  kept 
•  the  usual  set  of  books  and  in  them 
there  appeared  an  account  with 
the  plaintifif.    In  the  ledger  ac- 
count plaintiff  was  charged  with 
the  advances  made  to  him,  and  for 
part  of  which  the  promissonr  notes 
in  question  were  held  as  collateral. 
In  this  account  plaintiff  after  the 
receipt  by  the  testator  of  above- 
mentioned  bonds  was,  on  May  1, 
IS&i,  credited  with  $i,:»46,982..^5. 
The  journal  entry  of  this  credit 
stated  the  whole  amount  of  the 
notes  and  interest  at  $2,062,643. 13 
and  then  ^^  taken  from  contractor 
at  seventy-five  per  cent,  $1,546,- 
982.35."    On  the  same  day  the 
railroad  company  was  charged  on 
the  testator's  books  with  the  whole 
amount  of  the  notes  and  interest 
and  credited  with  seventy-five  per 
cent  of  the   value    of  the  2,280 
bonds.    There  were  other  entries 
.  relating  to  the  transaction.     It  ap- 
peared that  plaintiff  had  no  kno^- 
edge  or  notice  of  these  entries. 
Many  otlier  facts  appear  in  the 
opinions.     Held,  That  the  entries 
in  the  books  of  defendants'  testa- 
tor   were   properly    received    in 
evidence,  and  as  evidence  were 
admissions  by  him  that  the  facts 
described  therein  occurred.   These 
entries  establish  so  far  as  defend- 
ants' testator  was  capable  of  effect- 
ing a  taking  by  him  for  his  own 
use  of  the  notes  at  seventy-five 
per  cent,  and  as  he  held  the  re- 
lation to  the  plaintiff  of  a  trustee, 
the  plaintiff  could  afiirm  his  con- 
duct and  take  advantage  of  it; 
and  this    although  the  plaintiff 
knew    nothing   of   the    entries, 
and  althougli  they  were  not  the 
result    of     an     agreement     be- 


tween  the   parties.      Cfriggs  y. 
Day,  385. 

24.  The  defendant  on  the  trial  be- 
fore a  referee  of  an  action  brought 
to  recover  damages  for  breach  of 
contract  contended'  that  the  ref- 
eree erred  in  admitting  certain 
evidence  on  the  trial  that  tended 
to  vary  the  written  contract.  The 
referee  admitted  the  evidence, 
ruling  at  the  same  time  ttiat  if  it 
tend«l  to  alter  or  modify  the  con- 
tract, he  would  grant  a  motion  on 
the  part  of  defendant  to  strike  it 
out.  No  such  motion  was  made 
by  the  defemlant.  HeUiy  that  it 
was  not  error  for  the  referee  to 
admit  the  testimony  conditionally. 
Also  held,  that  the  testimony  did 
not  vary  the  contract.  That  it 
related  to  the  time  when  plaintiff 
was  to  commence  work  on  the 
contract  and  was  not  in  conflict 
therewith.  Gate  v.  Phoenix  B. 
Co.,  4a5. 

25.  Held,  that  it  was  not  error  for 
tlie  referee  to  admit  evidence  on 
the  trial  showing  the  daily  rental 
value  of  the  plant  of  machinery 
used  by  the  plaintiff  in  the  work, 
for  such  evidence  tended  to  show 
one  element  of  the  damage  sus- 
tained by  the  plaintiff  throoffh 
the  delay  of  the  defendant  in  tne 
performance  on  its  part  of  the 
conditions  of  the  contract.     lb. 


EXAMINATION  BEFORE  ISSUE 
JOINED. 

See  Pleadino,  7,  IOl 

EXAMINATION  BEFORE 
TRIAL. 

Examination  b^ore  trial,  when 
not  set  aside  on  the  ground  that 
it  might  call  for  testimony  that 
could  be  used  to  su!^eet  Vie  ex- 
amined party  to  a  statutory  pen- 
alty. See  Edison  MJg.  Co.,  v. 
Hazard,  566. 

EXCEPTION. 

See  Appeal,  1, 11,  12;  Jodos^ 
Charob  ;  Trial  3,  5,  9^ 
13-15. 

EXECUTION. 
Undertaking  to  stay  execution  on 
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appeal— Construction  of  words 
'*  In  COM  aaid  order  be  finally 
afflrmed  by  the  Court  of  Ap- 
peals "  where  the  general  term  re- 
versed the  special  term  and  the 
court  of  appeals  reversed  the  gen- 
eral term  and  ajjjlrmed  the  special 
term.   See  Osborn  v.  Rogers,  152. 


EXTORTION. 


See  Railboad. 


BXTRA  ALLOWANCE. 
See  Costs. 

FORECLOSURE. 
See  Ejectment.  4. 

FRAUD. 

1.  The  trial  judge  directed  the  jury 
to  find  for  the  plaintiff  on  the  firsb 
cause  of  action  in  the  sum  of 
$44,163.26,  the  full  amount  of  his 
claim  on  that  cause  of  action,  and 
the  defen  ant  excepted;  and  as  to 
the  second  cause  of  action,  which 
was  for  the  recovery  of  $62,264, 
the  trial  jud^  dismissed  the  com- 
plaint, and  the  plaintiff  excepted. 
The  work  done  by  the  plaintiff^  s 
assignor,  constituting  tlie  first 
cause  of  action,  was  accepted  and 
received  by  the  commissioner  of 
public  works,  on  behalf  of  defend- 
ant. The  excavation  of  earth  and 
rock  called  for  in  the  contract  was 
completed  in  due  time,  and  all  the 
work,  so  far  as  required  by  any  of 
the  officers  of  the  defendant,  was 
performed  and  accepted  by  the 
defendant,  and  a  certificate  of 
completion  and  acceptance  was 
signed  by  the  surveyor,  superin- 
tendent of  street  improvements, 
chief  engineer  of  the  Croton  aque- 
duct, and  the  commissioner  of 
public  works,  as  required  by  the 
terms  of  the  contract.  The  de- 
fence claimed  that  a  certain  por- 
tion of  the  rock  was  not,  in  fact, 
taken  out  two  feet  below  the  curb 
of  the  street,  but  the  testimony 
produced  to  support  that  defence 
was  indefinite  and  uncertain,  and 
no  avail  as  against  the  evidence  in 
behalf  ol  the  plaintiff  that  the  rock 


was  taken  out,  and  to  the  satis- 
faction of  the  defendant's  officers. 
Heldj  that  the  various  officers 
named  in  the  contract,  who  signed 
the  certificate  of  completion  and 
acceptance,  must  be  regarded  as 
the  representatives  of  the  defend- 
ant, and  their  action  and  certifi- 
cate as  binding  upon  the  city;  and 
the  trial  judge  was  lustified  in 
directing  a  verdict  for  tne  plaintiff. 
Brady  v.  The  Mayor,  184. 

2.  As  to  the  second  cause  of  action 
the  ruling  of  the  trial  judge  in  the 
dismissal  of  the  complaint  is  fully 
justified  by  reasons  given  by  him 
on  the  trial  and  set  forth  in  the 
case  on  appeal.  The  plaintiff's 
contention,  that  the  certificate  of 
defendant's  official  engineer,  in 
charge  of  the  work,  was  wrong,  to 
the  Injury  of  the  contractor,  by 
reason  of  the  fraud  or  corruption 
of  the  engineer,  was  not  sustained 
by  such  clear  preponderance  of 
evidence  as  required  in  proof  of 
such  a  charge.    lb. 

8.  The  strong  presumption  of  the 
correctness  of  the  official  certifi- 
cate of  the  engineer,  which  went 
far  to  support  the  plaintiff's  first 
cause  of  action,  tended  to  defeat 
his  contention  in  regard  to  the 
certificate  as  to  the  second  cause 
of  action.  The  jndgments  as  en- 
tered below  should  be  affirmed. 
lb. 

4.  On  December  29, 1882,  defendant, 
Peter  Hefferan,  being  indebted 
to  plaintiff  in  a  sum  exceeding 
$9,000,  made  a  voluntary  convey- 
ance of  real  property  to  his  wife, 
through  his  son  as  an  interme- 
diary agent,  receiving  from  his 
wife  after  the  conveyance,  a  gen- 
eral power  of  attorney  giving  him 
the  absolute  right  of  control  and 
disposition  of  said  property  and 
its  proceeds.  On  December  25, 
1882,  the  plaintiff  :nade  a  demand 
upon  Hefferan  for  the  payment  of 
the  plaintiff's  claim,  when  he  de- 
clared his  intention  not  to  pay  the 
same,  and  immediately  thereafter 
(Dec.  29th,)  conveyed  the  property 
to  his  wife.  In  January,  1883, 
plaintiff  commenced  an  action  in 
the  Supreme  Court  at^nlnst  Heffer- 
an, and,  on  May  18, 1883,  Hefferan 
permitted  an  inquest  to  be  taken 
against  him  for  $9,847.18,  upon 
which  judgment  was  entered  and 
execution  issued  thereon  against 
Hefferan's   property,  which  was 
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returned  wholly  unsatisfied.  Held^ 
that  upon  these  facts,  without  ex- 
planation, that  the  conveyance 
from  HefiPeran  to  his  wife  had  been 
made  with  intent  to  delay  or  de- 
fraud creditors.  The  plaintiff  cer- 
tainly had  made  out  a  prima  facie 
case,  which  called  for  a  judgment 
in  his  favor.  Emmerich  v.  H^- 
feran,  217. 

5.  The  court,  after  reviewing  the 
decisions  as  applicable  to  the  facts 
in  this  case,  and  suggesting  that 
the  precise  question  had  not  been 
passed  upon  by  the  courts  of  this 
state,  held  that  the  decisions  cited 
should  be  accepted  so  far  as  they 
place  upon  defendants  the  burden 
of  showing  the  grantor  to  have 
been  in  a  position  to  make  the 
conveyance  at  the  time  of  its  ex- 
ecution and  delivery.  Heldy  that 
where  a  person  is  heavily  indebted 
to  another,  and  shortly  after  a  de- 
mand for  payment  of  the  indebt- 
edness had  been  made  and-refused, 
makes  a  voluntary  transfer  of  real 
property  worth  $:»0,000  to  his  wife, 
from  whom  he  receives  a  general 
power  of  attorney  to  sell  and  dis- 
pose of  the  property  conveyed  and 

*  Its  proceeds,  and  at  the  time  the 
debtor  had  no  other  real  property, 
and  execution  had  issued  and  been 
returned  unsatisfied  within  seven 
months  after  the  making  of  the 
conveyance,  upon  a  judgment  of 
over  $10,000,  obtained  on  this  debt, 
in  an  action  brought  to  set  aside 
the  conveyance  as  fmudulent,  the 
debtor  is  bound  in  justice  and  fair- 
ness to  make  explanation  before 
he  can  claim  a  finding  from  the 
court  that  the  conveyance  was  not 
made  with  the  intent  to  delay  or 
defraud  creditors.     lb, 

6.  In  each  of  these  actions  the  de- 
fendants-appellants, have  set  up 
in  their  answer  a  charge  of  fraud 
on  the  part  of  the  insured,  and  for 
this  reason  the  motion  made  by 
each  defendant  for  a  compulsory 
reference  was  properly  denied. 
Although  the  character  of  the  ac- 
tion is  to  be  determined,  yet  in  the 
exercise  of  its  discretion  the  court 
will  look  at  the  papers  submitted 
on  both  sides,  ana  if  It  appears 
that  a  charge  of  serious  fraud  is 
involved  in  the  issues  the  motion 
for  a  compulsory  reference  may 

.  well  be  denied  even  if  the  action 
Is  referable,  and  with  the  exercise 
of  that  discretion  the  court  on  ap- 


peal will  not  Interfere.    Bamber- 
ger V.  Fire  Atm^n,  244. 
7.  The  life  of  Charles  Marshall,  the 

ElaintifTs  husband,  was  Insured 
y  defendant,  but  the  policy  was 
forfeited  for  non-payment  of  ar- 
rears, and  plaintifr  sought  a  re- 
newal and  reinstatement.  At  the 
time  of  her  application  Charles 
Marshall  was  lying  sick  in  the 
hospital  with  the  disease  of  which 
he  subsequently  died.  Plaintiff 
concealed  the  fact  of  his  illness 
from  defendant.  Held,  that  such 
concealment  avoided  whatever 
was  done  towards  reinstatement 
or  renewal.  Upon  the  whole  case 
there  was  not  sufficient  evidence 
upon  which  the  jury  could  have 
found  that  the  defendant  waived 
the  forfeiture  clause.  Mar»haU 
V.  Women^a  Mut.  Inn.  Co.^  406. 
Action  to  recover  tfte  possession  of 
p€i*sonal  property  purchased  from 
tfte  assignors  of  plaintiff'  under 
fraudulent  representations — Jf^- 
ereey  his  findings  of  fact  mvjtt  be 
sustained  by  the  evidence.  See 
Eckhardt  ▼.  Epstein^  288. 


GUARDIAN. 


See  iNFAifTS. 


ILLEGAL  CONTRACT. 
■     See  CoNTBACT8,22. 


INDEMNITY. 

Negligence  cf  a  party  by  tchich  a 
person  was  ir^ured  and  a  tfdrd 
party  became  Hable  for  the  same 
— Indemnity  from  Uie  first  to  tM 
third  party  J  when  it  may  be  en- 
forced. See  Ocean  S.  N.  Co,  t, 
Compania  T.  Eepanola^  425. 


INFANTS. 

Negligence,  action  to  recover  dam- 
ages in  consequence  of  the  death 
Cf  the  son  qf  the  pUUntif,  caused 
thereby,  under  Chapter  450  <^  the 
Laws  1847,  and  Section  1902  rf 
the  Code  tf  Civil  Procedure.  See 
Schoen  v.  Dry  Dock,  etc.,  B.  B, 
Co.,  149. 
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INJUNCTION. 

Where  on  the  facto  presented  upon 
the  submission  of  a  controversy 
under  chapter  11,  title  2,  article  2 
of  the  Code  of  Civil  Procedure 
the  only  judgment  that  the  court 
can  give  that  would  be  at  law 
effectual  would  be  a  judgment  for 
an  injunction,  the  court  has  no 
jurisdiction  and  must  dismiss  the 
proceedings  with  costo.  So  held. 
where  the  sole  question  presented 
was  whether  a  Mutual  Life  Asso- 
ciation had  a  right  to  levy  a  cer- 
tain assessment,  the  only  fact  in 
relation  to  which,  which  was  stated 
in  the  agreed  case,  being  that  the 
Association  claimed  the  right  to 
make  the  assessment.  Paiterson 
V.  Mat,  Life  Ass'n^  200. 

Unauthorized  erection  qf  wooden 
station  in  the  street.  When  the 
allegations  of  the  complaint  and 
the  proof  taken  thereunder  Justify 
an  absolute  ir^unction.  See  PorUi 
Y,Man.  By.  Co.,  366. 

See  Elevated  Railroads. 


INSOLYENCY. 

Conveyance  of  real  estate  mc^e  with 
intent  to  d^rnud  creditors — Insol- 
vency ^  presumptions  of,  at  time  of 
conveyance.  See  Emmerich  v. 
Hefferan,  217. 


INSURANCE. 

(Fire). 

1.  One  of  the  questions  involved 
was  as  to  the  quantity  and  value 
of  goods  destroyed  by  a  fire.  The 
most  important  witnesses  for 
plaintiffs  on  this  subject  were  one 
of  the  plaintiffs  and  men  who  had 
been  and  were  at  the  time  of  the 
trial  in  the  employ  of  the  plaint- 
iffs. These  employees  made  the 
documento  on  which  plaintiffs' 
case  in  part  (that  is  as  to  the  goods 
on  hand  at  the  time  of  the  fire) 
rested.  These  documento  were 
not  made  according  to  the  usual 
business  methods.  Defendant 
introduced  no  direct  proof  as  to 
the  quantity  and  value  of  the  goods 
destroyed.  There  was,  however, 
much  evidence  pro  and  con  as  to 
the  quantity  of  the  mass  of  debris 


remaining  after  the  flre,  apart  from 
goods  capable  of  identification,  and 
as  to  ito  constituento.  Held,  that 
the  jury  was  not  bound  to  find  the 
witnesses  on  behalf  of  plaintiffs 
or  any  one  of  them  to  be  credible 
or  exact;  that  it  was  for  them  to 
say  whether  the  documento  were 
correctly  or  exactly  made;  that 
under  the  evidence  the  jury  were 
at  liberty  to  find  that  there  was 
not  on  hand  at  the  time  of  the  fire 
as  many  goods  as  the  witnesses  for 
the  plaintiffs  had  testified  to  by  a 
practically  certoln  amount;  and 
as  a  result  that  there  was 'not 
uncontradicted  evidence  which 
enentitled  plaintiffs  to  recover  a 
larger  sum  than  the  amount  of 
the  verdict.  8chlesin{fer  v. 
Springfield  F.  &.  M.  Ins.  Co.,  112. 

2.  One  of  the  plaintiffs  was  asked 
**  What  was  the  amount  of  loss 
and  damage  sustained  bv  the 
plaintiffs  by  reason  of  the  fire  ?'' 
Held,  inadmissible  as  calling  for 
the  result  of  a  calculation  based 

'  on  such  facto  as  the  witness  might 
consider  proper  for  that  purpose. 
lb. 

8.  One  of  the  plaintiffs  was  asked 
on  cross-examination  how  many 
other  fires  he  had  had.  He  had 
testified  on  the  direct  that  he  had 
had  experience  in  judging  what 
was  indicated  by  refuse  after  fires. 
Held,  that  the  question  was  proper 
as  calling  for  evidence  tenaing  to 
show  that  his  exx>erience  was  ac- 
quired under  circumstances  which 
would  affect  his  power  to  judge 
impartially.     76. 

4.  In  the  course  of  the  trial  plaint- 
iffs proposed  that  the  jurors  go 
uptown  and  inspect  the  entire 
remains  of  the  fire.  The  defend- 
ant said  nothing  to  the  proposi- 
tion. Held,  that  no  inference  or 
opinion  whatever  was  thereby 
created  in  favor  of  the  calculations 
and  claims  of  the  plaintiffs,  and 
that  a  charge  to  that  effect  was 
correct.    lb. 

Fire  insurance — Fraud  set  up  in 
answer — Reference,  discretion  qf 
court  in  ordering  the  same.  See 
Bamberger  v.   Fire  Ass^n,   244. 


(Life.) 

1.  The  certificate  of  membership  in 
this  case  provided  for  the  payment 
to  plaintiff   upon   the  death  of 
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Elbert  E.  Wadsworth  of  the  sum 
of  $4,000  from  the  death  fund  of 
the  defendant  at  the  time  of  such 
death,  or  from  any  money  that 
should  be  realized  to  the  said  fund 
from  the  next  assessment  to  be 
made  as  thereinafter  set  forth,  and 
also  provided  that  in  case    the 
death  fimd  should  be  insufficient 
to  meet  existing  claims  by  death, 
an  assessment  should  be  made  on 
the  members  according  to  certain 
rates  designated  therein,  and  the 
net  amount  of  such  assessment 
should  go  into   the  death  fund. 
Elbert  £.  Wadsworth  was  a  char- 
ter member,  and  he  with  others 
at  the    time    of    receiving    their 
certificates  of  membership   paid 
what  is   variously  called    ^*  first 
assessment^'  or  '* first  death  as- 
sessment.*'    The    amount    tlius 
paid,  less  20  per  cent,  aggregated 
$1,798.35  which  amount  was  on 
hand  at  the  time  of  the  death. 
Elbert  E.  Wadsworth' s  death  was 
the  first  death.    After  his  death 
the  secretary  of  the  company  sent 
to  the  members  thereof  a  notice, 
headed  Mortuary  Call  Number  1, 
setting  forth  among  other  things 
the  death  of  Wadsworth  and  stat- 
ing **  The  amount  of  is 
now  due  and  payable  within  thirty 
days  from  date  of  this  notice  in 
order  to  maintain  your  certificate 
in  force."      In  each  notice  the 
blank    was    filled    in    with    the 
amount  assessable  on  the  member 
to  whom  it  was  addressed.     Under 
this  call  there  was  realized  to  the 
death  fund  the  sum  of  $1,740.07. 
The  constitution  of  the  association 
provided,  among  other  things,  as 
follows:  "Article  4,  Sec.  3.     In 
case  a  death  claim  is  proven  while 
a  single  assessment  is  insufficient 
to  pay  the  said  claim  in  full,  there 
shall  be  paid  in  full  satisfaction 
of  such  claim  a  sum  pro  rata  of 
the  membership  and  benefits  in 
force  at  the  time  of  the  death  of 
such  member."     **Sec.  4.     Any 
member  may  pay  advance  dues  or 
assessments  subject  to  the  appro- 
val of  the  Executive  Committee." 
Held,    (1)    That     plaintiff    was 
entitled  to  recover  the  sum    of 
$3,547.42,  being  the  a^regate  of 
the  two  sums    of  $l/r08.:^5  and 
$1,749.07.    (2)  That  the  clause  as 
to  the  payment  of  a  sum  pro  rata 
was  meaningless,  or  at  the  best 
vague    and    indefinite,  and    not 


applicable  to  facts  shown  by  tesU- 
mony.  Wadsworth  v.  Jewelers' 
and  Tradesmen's  Co,,  88. 

2.  The   life   of   Charles    Marshall, 
the  plaintifTs  husbuid,  was  in- 

.  sured  by  defendant,  but  the  policy 
was  forfeited  for  non-payment  of 
arrears,  and  plaintiff  sought  a 
renewal  and  reinstatement.  At 
the  time  of  her  application  Charles 
Marshall  was  lying  sick  in  the 
hospital  with  the  disease  of  which 
he  subsequently  died.  Plaintiff 
concealed  the  fact  of  his  illness 
from  defendant.  Heldy  that  such 
concealment  avoided  whatever 
was  done  towards  reinstatment  or 
renewal.  Upon  the  whole  case 
there  was  not  sufficient  evidence 
upon  which  the  jury  could  have 
found  that  the  defendant  waived 
the  forfeiture  clause.  Marshall 
V.  Women's  MuL  Ins.  Co.,  406. 

3.  In  the  case  at  bar,  the  appli- 
cant kept  and  performed  all  the 
conditions  appended  to,  or  con- 
tained in,  the  policies,  except  that 
he  did  not  make  true  answers  to 
the  questions  in  the  application 
for  insurance.  He  stated  therein 
that  he  had  never  been  afflicted 
since  childhood  with  catarrh, 
spitting  of  blood,  or  any  disease 
not  enumerated,  and  that  no  ma- 
terial fact  regarding  his  past  health 
and  condition  had  been  omitted. 
The  findings  of  fact  of  the  trial 
judge  established  that  this  state- 
ment or  statements  in  the  appli- 
cation were  untrue.  Held,  tJiat 
these  findings  were  sustained  by 
sufficient  evidence,  and  that  the 
ailments  specified  did  not  exist  as 
mere  functional  derangements,  or 
temporary  complaints  from  which 
Bancroft  recovered,  but  were 
sufficiently  serious  to  have  an  im- 
portant bearing  upon  his  general 
health  and  to  cause  his  death 
within  a  short  time  after  the  pro- 
curement of  the  insurance,  and 
that  consequently  there  was  a 
breach  of  warranty  sufficient  to 
avoid  the  contract  of  insurance, 
Bancroft  v.  Home  Ben**JU  ^ss'ii, 
492. 

Submission  of  agreed  facts  for  the 
purpose  qf  determining  voheiker 
drfendant  should  levy  an  assess* 
ment  to  pay  death  of  a  member — 
When  court  has  no  jurisdiction  to 
issue  ifijunction.  See  Patterson 
v.  Mut.  L\fe  Ass'n,  290. 

As9ignment  of  policy  qf  life  insur- 


INDEX. 


619 


anee^  posaesHon  of  the  policy  not 
necessary  to  its  validity — Deliv- 
ery qf  policy  and  ite  acceptance, 
the  question  of,  is  frequently  one 
of  iriiemtion  depending  on  Uie  cir- 
cumstances  of  the  transaction. 
See  Baker  v.  Crosby ,  578. 

(Mabine.) 

In  this  case,  abundant  evidence  was 
given  to  the  effect  that  plaintiff's 
loss  under  the  freight  policy  was 
a  total  one.  There  was  also 
sufficient  evidence  that  under  the 
vessel  policy  the  loss  was  total  to 
the  insured  and  also  to  the  in- 
surers (subject  to  salvage)  if  the 
sale  by  the  master  was  justifia- 
ble, and  consequently  the  main 
question  in  the  case  was  in  regard 
to  the  sale  of  the  vessel  by  the 
master  in  the  port  of  distress  and 
as  to  whether  it  was  justifiable. 
The  vessel  had  met  with  a  disas- 
ter on  the  high  seas  which  practi- 
cally left  her  a  wreck,  could  not 
be  navigated  but  was  at  the  mercy 
of  the  winds  and  waves,  but  was 
finally  brought  into  a  harbor, 
where  there  were  no  docks,  whar- 
ves, materials  or  men  to  repair 
her,  nor  any  facilities  to  place  her 
in  condition  to  go  to  sea.  The 
master  called  upon  the  constituted 
authorities  for  advice  and  counsel, 
and  after  three  successive  surveys 
was  advised  that  the  vessel  was 
not  worth  repairing  and  should 
be  sold.  That  such  advice  corre- 
sponded with  the  judgment  of  the 
master  and  he  sold  the  vessel. 
Such  sale  took  place  under  the 
direction  of  the  consul.  Held, 
that  the  question  was  one  for  the 
jury  and  could  not  be  withdrawn 
from  their  consideration.  That 
a  sale  by  the  master  is  justified  or 
not,  as  to  the  underwriters,  ac- 
cording to  the  apparent  circum- 
stances and  facts  existing  at  the 
time  and  place  and  the  statements 
and  advice  of  competent  persons 
first  sought  and  obtained.  The 
jury  having  found  that,  under  all 
the  circumstances,  the  sale  of  the 
vessel  was  justifiable,  no  notice 
of  abandonment  was  necessary. 
Avery  v.  N.  Y,  Mut.  Ins,  Co,, 
226. 

INTEREST. 

See  Damaobs,  1. 


INTERPRETERS. 

Interpreters  qf  General  Sessions, 
the  right  to  appoint  is  vested  in 
the  recorder,  dty  judge  and  Judge 
in  theCourt  of  General  Sessions — 
Civil  service  laws,  rules  and  reg- 
ulations do  not  govern  or  apply 
to  such  appointments.  See  Cu- 
tugno  V.  The  Mayor,  567. 


JUDGE'S  CHARGE. 

1.  The  trial  judge  refused  to  charge 
the  jury  as  requested  by  defend- 
ant's counsel  *'  That  if,  as  matter 
of  fact,  the  plaintiff  thought  he 
had  so  stopped  his  wagon  as  to 
leave  room  for  the  defendant's  car 
to  pass,  and  the  defendant's  driver 
also  thought  he  had  room  to  pass, 
and  both  were  mistauken,  the 
plaintiff  cannot  recover."  Held, 
that  the  refusal  was  not  error, 
because  if  the  plaintiff's  thought 
was  the  result  of  the  exercise  of 
observation  and  a  prudent  judg- 
ment required  by  the  circum- 
stances, and  on  the  other  hand 
the  defendant's  driver's  thought 
was  without  previous  observation 
and  prudent  judgment,  the  plaint- 
iff would  be  free  from  negligence 
and  the  defendant's  driver  guilty 
of  it.  Gunib  v.  Twenty-third  St. 
By.  Co,,  1. 

2.  So  also  as  to  the  refusal  to  charge 
**  that  if  the  plaintiff  stopped  his 
wagon  just  across  the  track  with- 
out looking  at  all  to  see  whether 
he  had  left  room  for  the  car  to 
pass,  and  the  defendant's  driver 
thought  he  had  room  to  pass  but 
misjudged  the  distance,  the  plaint- 
iff cannot  recover.'*  Held,  it 
was  not  eri-or,  because  it  was  not 
matter  of  law  that  the  plaintiff 
should  have  looked  to  see  where 
the  hind -wheels  of  his  wagon 
were.  It  was  for  the  jury  to  de- 
termine whether  ordinary  pru- 
dence required  the  plaintiff  to 
look,  and  it  may  have  been  negli- 

gence  in  the  driver  to  think  that 
e  had  room  to  pass.    lb, 

3.  So  also  as  to  the  refusal  to  charge 
the  jury  "  that  if  the  jury  believed 
that  the  plaintiff  knew  that  his 
wheels  were  standing  upon  de^ 
fendant's  track  and  saw  the  car 
approaching  at  a  rate  of  speed 
that  rendered  a  collision  immi- 
nent, and  he  made  no  attempt  to 
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avoid  that  collision,  that  he  was 
negligent/'  Held,  that  there 
was  no  error  in  this  refusal  be- 
cause the  facts  would  permit  the 
jury  to  find  that  no  attempt  which 
a  due  diligence  would  call  upon 
the  plaintiff  to  make,  would  have 
resulted  in  avoiding  th^  collision, 
and  the  plaintiff  was  not  bound, 
as  a  matter  of  law,  to  believe  that 
the  rate  of  speed,  as  first  observed 
if  continued,  would  end  in  a  col- 
lision, or  that  said  rate  would,  as 
matter  of  fact,  continue.    lb. 


JUDGMENT. 

Where  a  contract  provides  that  one 
of  the  parties  thereto  shall  be  em- 
ployed by  the  other  as  a  manager 
at  a  stipulated  salary,  and  also 
that  he  shall  be  paid  for  the  use 
of  certain  inventions  a  certain 
annual  sum,  payable  quarterly, 
and  shall  also  receive  in  addition 
to  such  a  compensation  a  certain 
proportion  of  net  profits,  and  pro- 
vides that  on  the  termination  of 
the  contract  the  employer  shall 
have  an  option  to  use  said  inven- 
tions on  the  payment  of  a  cer- 
tain annual  sum.  to  be  paid  quar- 
terly, a  judgment  in  favor  of  the 
employee  for  damages  for  his  dis- 
charge as  manager,  and  for  the  sal- 
ary and  profits  due  him  at  the  time 
of  his  discharge,  and  for  the  sum 
then  due  for  the  use  of  the  inven- 
tions is  not  a  bar  to  an  action 
brought  under  the  option  clause  to 
recover  for  the  use  of  the  inven- 
tions subsequent  to  the  discharge 
and  the  termination  of  the  con- 
tract, the  sum  stipulated  to  be 
paid  therefor.  Miller  v.  Union 
Switch  and  Signal  Co,,  85. 

Brduction  ofjudument,  whenjudff- 
ment  affirmed  upon  its  being  con- 
sented to.  See  Grigge  v.  Bay,  385. 


JURISDICTION. 

1.  The  plaintiff  having  obtained  ex 
parte  on  order  for  the  examina- 
tion of  defendant's  officers  and 
books  to  secure  evidence  for  the 
purpose  of  framing  his  complaint, 
the  motion  to  vacate  such  order 
was  made,  (1)  upon  alleged  Indef- 
initeness  and  insufficiency  of 
plaintiff's  affidavit,  and  (2)  upon 


affidavits  and  exhibits  showing 
cause  against  the  order.  HeUlt 
that  the  power  of  the  court  to 
vacate  the  order  for  either  of  the 
reasons  stated  cannot  be  ques- 
tioned. Dalzell  V.  Fahy'8  WaUh 
Cane  Co.,  186. 
2.  The  court  at  special  term  has  the 
power  to  allow  an  amended  an- 
swer setting  up  a  new  defense  in 
the  action.    Marx  v.  GVoss,  221. 

SeeWiix,  2. 

JURY. 
See  Trial,  8,  13. 

LACHES. 
See  Ejectment,  1. 

LANDLORD  AND  TENANT. 

1.  The  plaintiff  was  lawfully  walk- 
ing upon  Ridge  street,  a  public 
highway  in  the  city  of  New  York, 
and  when  passing  the  tene- 
ment house,  known  as  No.  91, 
Ridpe  street  and  owned  by  de- 
fendant, a  large  stone  or  marble 
slab  which  had  been  placed  and 
had  remained  for  some  time  apon 
the  uppermost  fire  escape  on  the 
front  of  the  building,  fell  and 
striking  her  upon  the  head  severe^ 
ly  injured  her.  It  was  admitted 
by  the  pleadings  that  at  the  time 
in  question,  and  for  some  time 
prior  thereto,  the  defendant  was 
the  owner  and  had  possession 
and  control  of  the  said  premises 
and  the  fire  escapes  attached 
thereto,  and  all  the  appurtenances 
thereunto  belonging.  The  imme- 
diate cause  of  the  fall  of  this 
stone  was  left  in  uncertainty.  It 
lay  upon  the  fire  escape  in  front 
of  the  sixth  story  of  the  building 
and  the  two  middle  windows  of 
the  top  floor.  The  right  window 
belonged  to  apartments  which  had 
been  occupied  by  a  tenant  named 
Seller,  and  the  left  window  to 
apartments,  then  occupied  by  ft 
tenant  named  Natowitch.  The 
stone  la^  between  these  windows 
and  projected  somewhat  over  the 
opening  In  the  bottom  of  the  fire 
escape.  When  Seller  moved  into 
these  apartments  he  found  the 
stone  in  the  position  described, 
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and  it  remained  there  during  his 
occupation  and  was  there  when 
he  left  about  eight  days  l)efore 
the  accident.  The  defendant 
rented  the  Seller  apartments 
after  the  accident,  and  during  the 
time  they  were  vacant,  they  had 
been  locked  and  in  the  possession 
and  control  of  defendant,  who 
had  actual  notice  of  the  presence 
of  the  stone  on  the  fire  escape,  but 
neglected  to  remove  it.  The  de- 
fendant had  a  housekeeper  on  the 
premises  to  keep  tliem  in  order 
and  in  general  charge  of  the  same, 
who  had  seen  and  known  the 
stone  to  have  been  there  for  a 
year  and  a  half  in  the  same  posi- 
tion. There  was  no  evidence  that 
the  tenant  Natowitch  had  any- 
thing to  do  with  placing  ihe  stone 
on  the  fire  escape  or  maintaining 
it  there.  Heldy  that,  upon  these 
facts  appearing,  the  trial  judge 
properly  refus^  to  dismiss  the 
complaint  or  to  direct  a  verdict 
for  the  defendant,  and  it  was  com- 
petent for  the  jury  to  find  that 
the  presence  of  the  large  stone  or 
slab,  projecting  over  the  opening 
in  the  fire  escape  in  the  manner 
it  did,  was  a  standing  menace  to 
the  safety  of  the  passers-by  on 
the  street,  of  which  the  defendant 
had  sufficient  notice  and  was 
bound  to  remove,  and  failing  so 
to  do,  was  liable  for  the  damages 
and  injury  to  plaintiif .  The  issues 
were  submitted  to  the  jury  under 
a  charge  which  fully  and  fairly 

?;uarded  all  the  rights  of  the  de- 
endant,  and  were  determined  in 
favor  of  plaintiff,  and  the  record 
discloses  no  tenable  exception, 
and  no  sufficient  reason  appears 
to  disturb  the  verdict.  Schachne 
V.  B(,im€tty  145. 

2.  It  is  enough  to  constitute  an 
eviction  of  a  tenant,  that  he 
yields  possession  to  the  person 
having  legal  title,  or  to  the  person 
who  has  been  adjudged  to  be  en- 
titled to  the  possession,  he  need 
not  wait  to  be  forcibly  ejected. 
Hyman  v.  Botson  Chair  J(fg. 
Co.,  282. 

3.  A  covenant  for  quiet  enjoyment 
will  be  implied  in  a  verbal  lease 
for  a  definite  term.  Id, 

4.  A  breach  of  such  covenant  oc- 
curs where  the  lessee  is  evicted 
by  one  having  a  sui>erior  right  to 
botli  him  and  his  lessor.  Id. 

5.  The  case  at  bar  was  considered 


and  decided  by  the  court  and  the 
judgment  reversed  for  error  in  tlie 
court  below  in  allowing  the  plaint- 
iff to  give  evidence,  and  the  jury 
to  consider  it,  of  loss  of  profits 
in  the  business  during  the  time 
plaintiff  was  deprived  of  the  use 
of  the  premises,  limited  to  a  period 
of  six  months.  Held,  That  loss  of 
profits,  as  an  element  of  damages, 
must  be  the  direct  and  immediate 
fruit  of  the  contract,  and  must  be 
'Independent  of  any  collateral  en- 
gagement or  enterprise  entered 
into  in  expectation  of  the  per- 
formance of  the  principal  con- 
tract. If  they  are  of  this  char- 
acter, they  are  part  and  parcel  of 
the  contract  itself  and  enter  into 
and  constitute  a  portion  of  its 
very  elements;  and  if  they  are 
not  of  this  character,  they  should 
be  excluded,  not  because  they  are 
in  themselves  remote,  but  because 
they  depend  wholly  upon  contin- 
gencies which  are  so  many,  so 
various,  and  so  uncertain.  If 
they  are  also  remote,  that  con- 
stitutes an  additional  reason  for 
their  exclusion.  Judged  by  these 
rules  the  profits,  sought  to  be 
recovered  in  this  case,  were 
clearly  contingent,  if  not  re- 
mote. Whether  or  not  plaintiff 
could  have  made  any  profits  for 
six  months  continuously,  de- 
pended upon  many,  various  and 
uncertain  contingencies.  It  was 
purely  problematical,  and  conse- 
quently the  supposed  lost  profits 
were  purely  contingent  and  spec- 
nlative,  and  it  was  error  to  allow 
the  plaintiff  to  testify,  and  the 
jury  to  consider  the  testimony,  as 
to  the  alleged  lr>ss  of  profits. 
That  the  measure  of  damages  that 
should  have  been  adopted  was  the 
amount  represented  by  the  excess 
of  the  actual  rental  value  which 
the  premises  would  have  had  if 
they  had  been  completed  in  time, 
over  the  rent  reserved  in  the  lease. 
Kelly  V.  Miles,  495. 


LETTERS      OF    ADMINISTRA- 
TION. 


See  Will,  2. 


LICENSE. 

See  CONTBACTS,  11, 
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LIEN. 

See  AssioNMSMT,  1;  Contracts, 

12. 


LIMITATIONS. 

In  an  action  brought  in  equity  for# 
an  injunction  to  restrain  the 
operation  of  defendants^  elevated 
railroad,  and  also  to  recover  dam- 
ages to  the  use  of  the  premises. 
Held^  that  no  recovery  can  be  had 
for  damages  that  arose  more  than 
six  years  prior  to  the  commence- 
ment of  the  action;  but  all  dam- 
ages sustained  within  the  said  six 
Years  may  be  recovered  under  a 
lease  that  was  made  more  than 
six  years  before  the  commence- 
ment of  the  action,  but  after  the 
construction  of  the  elevated  rail- 
road. Damages  sustained  durine 
any  particular  period  embraced 
within  the  six  years,  may  be  re- 
covered. Hamilton  v.  Man,  Ry, 
Co.,  17. 

Statute  of  limitationn — Constructive 
trustee^  where  one  is  justified  ex 
necesidtate  in  receiving  money, 
knowing  it  to  he  money  of  another, 
he  on  receiving  it  comttitutes  him- 
self  the  trustee  of  the  other  for  the 
purpose  of  it^t  transmhtsion  to  the 
rightful  owner  with  all  reasonable 
speed.  The  cnuf^e  of  action  for 
the  money  arises  the  moment  it  is 
received.  SeeMiddletonv.  Twom- 
bly,  561. 


LIS  PENDENS. 
See  Assignments,  1,  3. 


LOBBYING  SERVICES. 
See  Contracts,  22. 


MANDAMUS. 

The  commissioner  of  public  works 
of  the  city  of  New  Vork  having , 
refused  to  grant  to  the  New  York 
Underground  liailway  Company  a 
permit  to  open  the  streets  on  the 
fine  of  said  railroad,  that  corpora- 
tion appealed  to  the  court  for  a 
mandamus  compelling  him  to  do 
BO.  The  corporation  had  not  ob- 
tained the  consent  of  the  majority 


of  the  owners  in  value  of  the  prop- 
erty bounded  on  the  line  of  the 
road,  nor  that  of  the  proper  local 
authorities  havtnff  control  over 
the  streets,  to  the  building  of  the 
road.  There  was  no  proof  that  it 
was  the  intention  of  the  corpora- 
tion to  construct  and  operate  the 
road,  or  that  it  had,  or  controlled 
sufficient  i)ecuniary  means  to 
construct  it.  No  map  was  filed 
specifically  defining  the  route,  and 
no  such  specified  definition  or  de- 
termination appeared  in  the  case; 
it  appeared  that  the  attorney- 
general  had  brought  an  action 
(which  was  still  pending)  for  a 
dissolution  of  the  relators  com- 
pany on  the  ground  of  forfeiture 
by  reason  of  non-user  and  lapse  of 
time.  Held — That  under  tlie  acta 
the  relator  had  shown  neither  a 
clear  legal  right  to,  nor  the  neces- 
sity for,  the  issuance  of  a  peremp- 
tory writ  of  mandamus  at  the 
present  time,  and,  therefore,  the 
application  for  such  a  writ  was 
properly  denied.  People  ex  reL 
N.  Y.  Underground  Ry.  Co.  v. 
Newton,  439. 


MARRIAGE  AND  DIVORCE. 
See  DivoBCK. 

MASTER  AND  SERVANT. 

1.  The  relation  of  the  master  is  not 
that  of  insurer  of  the  safety  of  his 
servant,  but  the  master  is  bound 
to  use  all  reasonable  care,  dili- 
gence and  caution  for  the  safety 
of  those  employed  in  his  business 
and  while  in  his  employ.  He  is 
bound  to  exercise  ordinary  care  in 
providing  bin  servant  with  sound 
and  suitable  tools  and  machinery 
while  be  is  engaged  in  the  prose- 
cution of  his  work,  and  the  same 
must  be  kept  in  good  repair. 
Ignorance  by  the  master  of  de- 
fects in  the  instrumentalities  used 
by  his  servant  in  the  performance 
of  his  work,  is  no  defence  when 
by  the  exercise  of  ordinary  care 
and  inspection  the  master  could 
have  discovered  and  remedied  the 
defects,  or  avoided  danger  incident 
therefrom.  Dervin  v.  Hern?i<iii, 
193. 

2.  In  th is  case,  the  defendants  knew, 
or  were  bound  to  know,  that  the 
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elevator  had  been  under  repair  on 
the  day  of  the  injury  to  the  plaint- 
iff; that  the  repairs  had  not  been 
completed,  and  the  elevator  was 
out  of  order.     They  also  knew 
that  it  was  the  custom  and  duty 
of  the  plaintiff  to  dose  and  fasten 
the  iron  doors  over  the  elevator 
at  night,  when  the  day^s  business 
was  closed,  and  to  use  the  elevator 
for  that  purpose,  and  they  should 
have  informed  plaintiff  of  the  con- 
dition of  the  elevator,  or  warned 
him  not  to  ase  the  same,  or  other- 
wise prevented  its  use,  and  his 
exposure  to  danger  therefrom.    It 
was    a  new  element  of  danger, 
against  which  they  were  bound  to 
put  plaintiff  on  his  guard,  for  tlie 
defective  and  dangerous  condition 
of  the  defendant's  elevator  on  the 
evening  of  the  accident,  was  not 
one  of  tlie  rislcs  of  his  employ- 
ment  whicli   plaintiff   assumed. 
Held,    that    there   was    enough 
proved    and    established   by  the 
plaintiff  on  the  trial  to  support 
the   conclusion    that  defendants 
had  been  d(>relict  in  the  perfonn- 
ance  of  the  duty  which,  as  masters, 
they  owed  to  tlie  plaintiff,  and 
that  tiiey  had  not  exercised  in  his 
behalf  tliat  ordinary  care  which 
tlie  circumstances  demanded,  and 
to  which  plaintiff  was  entitled. 
lb. 
3.   Assuming  that  the  trial  Judge 
was  right  in  liis  refusal  to  dismiss 
tlie  complaint  and  in  lidding  that 
the  plaintiff  was  not  guilty  of  con- 
tributory negligence  and  that  the 
proximate    cause    of     plaintiff's 
Injury  was  the  breaking  of  the 
coupling  link  between  tlie  tender 
and  the  car  next  to  it  of  defend- 
ant's train,  it  does  not  follow  that 
the  breaking  of  the  coupling  link 
constituted  negligence  per  se  in 
the   defendant.     From   the   evi- 
dence, although   uncontradicted, 
reasonable  minds  may  draw  dif- 
ferent conclusions,  and  the  ques- 
tion of  defendant's  negligence  was, 
therefore,  one  of  fact  to  he  de- 
termined by  the  jury,  and  it  was 
error  in  law  for  the  trial  judge  to 
withdraw  it  from  the  considera^ 
tion  of  the  JU17  and  to  hold  tliat 
the  defendant  had  been  guilty  of 
negligence  as  matter  of  law  in  not 
having  provided  a  safe  coupling 
link,  and  to  instruct  tiie  jury  that 
tlie  only  question  to  be  determined 
by  them  was  that  of  damages. 


Sweeney  v.  N,  F.,  JV.  H.  &  J/, 
i?.  iJ.  Co.,  22:i. 
4.  The  charge  of  negligence  made 
against  the  defendant  presents  a 
grave  question  for  consideration, 
namely,  the  right  of  the  defend- 
ant to  keep  and  maintain  in  its 
depot  yard  a  switch-stand  unused 
and  useless,  and  unlighted  at 
night,  with  its  handle  projecting 
and  the  rails  leading  thereto 
spiked,  of  which  no  infosmation 
was  given  to  the  plaintiff,  an 
employee  of  defendant  in  said 
yard,  and  against  which  plaintiff 
collided  in  the  dark,  and  was 
severely  injured,  while  exerting 
himself  to  oi>ey  the  order  of  the  de- 
fendant to  uncouple  a  car  from  a 
train  passing  through  the  yard. 
The  question  of  negligence  of  the 
plaintiff,  in  keeping  and  main- 
taining said  switch-stand,  was  sub- 
mitted to  the  jury  as  one  of  fact 
under  ail  the  circumstances,  and 
the  court  refused  to  charge  the 
jury,  as  matter  of  law,  1st.  That 
defendant  had  the  right  to  main- 
tain the  switch  stand  in  the 
position  and  condition  it  was  in 
at  the  time  of  the  accident;  2nd. 
That  the  defendant  did  not  owe 
to  the  plaintiff  any  duty  to  re- 
move the  switch -stand  in  question. 
HeXa^  that  these  refusals  to  charge 
did  not  constitute  error,  nor  was 
it  error  on  the  part  of  the  court 
to  refuse  to  dismiss  the  complaint 
on  the  several  motions  of  defend- 
ant's counsel.  Smith  v.  N,  y., 
N,  H.  &  H.  R,  R.  Co,,  284. 


MAXIMS.      • 

Ci(ju8  est  aolum,  ^us  eat  usque  ad 
coelum.  464. 


MECHANIC'S  LIEN. 
See  Assignment,  1. 


MONEY  HAD  AND  RECEIVED. 

Plaintiff's  assignor,  John  F.  Schip- 
per,  made  a  draft  on  his  brother, 
Gerhard  Schipper,  of  Dremen,  Ger- 
many, for  1,5(30  Reichsmarks, 
equal  to  $:^nO,  payable  to  the  order 
of  the  defendant  at  five  days  sight, 
and  gave  tlie  draft  to  defendant  to 
collect  for  hi m.   Defendant  under- 
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took  to  collect  the  same  and  to 
pay  to  the  said  John  F.  Schipper, 
the  amount  of  the  same  as  soon  as 
he  was  advised  by  cable  from  the 
bankers  in  Grermany,  to  whom  the 
draft  was  to  be  sent,  that  it  was 
paid.  The  draft  was  sent,  pre- 
sented and  paid,  and  defendant 
advised  of  payment  by  cable,  and 
afterwards  received  the  money, 
yet  defendant  refused  to  pay  the 
proceeds  of  said  draft  to  John  F. 
•Schipper  when  the  latter  demand- 
ed the  same.  The  grounds  of  his 
refusal,  as  claimed  by  him,  ap- 
pear in  the  opinion  of  the  court, 
which  were  held  to  be  no  defence 
to  this  action  under  the  circum- 
stances. That  the  case,  as  pre- 
sented, is  governed  by  the  princi- 
ples that  usually  apply  between 
principal  and  agent.  The  apent 
collected  the  money  of  his  prmci- 
pal  without  incun-ing  any  respon- 
sibility except  to  pay  it  over  to  his 
principal  according  to  the  terms 
of  his  employment,  and  having 
refused  so  to  do  he  is  liable.  It 
was  therefore  error  to  direct  a 
verdict  for  defendant  PrUco  v. 
IfMr/,140. 


MORTGAGE. 

Corporation  under  **  Manvfacturing 
Corporations  Act  q^184S"  power 
to  mortgage  their  property — Chat- 
tel Mortfjarje,  sale  thereunder. 
See  Star  Co.  v  Andrews,  188. 

See  Chattel  Mobtoaoe. 


MUTUAL  INSURANCE  ASSOCI- 
ATIONS. 

See  Insubance  (Life),  1. 


NEGLIGENCE. 

1.  The  trial  judge  refused  to  charge 
the  jury  as  requested  by  defend- 
ant's counsel:  *^That  if,  as  mat- 
ter of  fact,  the  plaintiff  thought 
he  had  so  stopped  his  wagon  as  to 
leave  room  for  the  defendant's  car 
to  pass,  and  the  defendant's  driver 
also  thoni^ht  he  had  room  to  pass, 
and  both  were  mistaken,  the 
plaintiff  cannot  recover."  Held, 
that  the  refusal  was  not  error,  be- 
cause if  the  plaintiff's  thought  was 


the  result  of  the  exercise  of  obser- 
vation and  a  prudent  jud^ent 
required  by  the  circumstances, 
and  on  the  other  hand  the  defend- 
ant's drivers  thought  was  with- 
out previous  observation  and  pru- 
dent judgment,  the  plaintiff  would 
be  free  from  negligence  and  the 
defendant's  driver  guilty  of  it. 
Gumb  V.  Twenty-third  6't.,  Ry. 
Co.,  1. 

2.  So  also  as  to  the  refusal  to  charge 
"  that  if  the  plaintiff  stopped  his 
wagon  just  across  the  track  witli- 
out  looking  at  all  to  see  whether  he 
had  left  room  for  the  car  to  pass, 
and  the  defendant's  driver  thou^t 
he  had  room  to  pass  but  misjudged 
the  distance,  the  plaintiff  cannot 
recover."  J/eZtZ,  it  was  not  error, 
because  it  was  not  matter  at  law 
that  the  plaintiff  should  have  look- 
ed to  see  where  the  hind-wheels  of 
his  wagon  were.  It  was  for  the  jury 
to    determine    whether  ordinary 

{)rudence  required  the  plaintiff  to 
ook,  and  it  may  have  been  negli- 
gence in  the  driver  to  think  that 
he  had  room  to  pass.    75. 

3.  So  also  as  to  the  refusal  to  chaige 
the  jury  "  that  if  the  jury  believed 
that  the  plaintiff  knew  that  his 
wheels  were  standing  upon  de- 
fendant's track  and  saw  the  car 
approaching  at  a  rate  of  speed  that 
rendered  a  collision  imminent, 
and  he  made  no  attempt  to  avoid 
that  collision,  that  he  was  negli- 
gent." Heldy  that  there  was  no 
error  in  this  refusal  because  the 
facts  would  permit  the  jurv  to  find 
that  no  attempt  which  a  due  dili- 
gence would  call  upon  the  plaintiff 
to  make,  would  have  resulted  in 
avoiding  the  collision,  and  the 
plaintiff  was  not  bound,  as  a  mat- 
ter of  law,  to  believe  that  the  rate 
of  speed,  as  first  observed,  if  con- 
tinued, would  end  in  a  collision, 
or  that  said  rate  would,  as  matter 
of  fact,  continue.    P>. 

4.  This  action  was  brought  to  re- 
cover damages  for  injuries  caused 
by  an  iron  plate  or  clip  falling 
upon  the  plaintiff  from  the  rail- 
road structure  of  defendant.  The 
plaintiff  proved  the  falling  of  tlie 
plate  or  clip  while  he  was  riding 
under  the  structure,  and  then 
resied.  A  motion  to  dismiss  the 
complaint  at  this  stage  of  the  trial 
was  denied  and  properly  so,  be- 
cause the  fall  of  the  plate  or  clip 
in  the  absence   of  explanation. 
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raised  the  presumption  of  negli- 

gence.  The  e  v  idence  gi  ^en  by  the 
efendant  was  full  and  circum- 
stantial and  sufficient  to  over- 
throw this  presumption  of  negli- 
gence, and  the  burden  thereafter 
rested  upon  the  plaintiff  to  show 
that  the  defendant,  in  the  exercise 
of  due  care,  was  bound  to  do,  or 
omit  to  do,  something  else  by 
which  the  accident  would  have 
been  averted.  The  plaintiff  cave 
no  such  additional  proof.  Seld^ 
that  it  was  in  tlie  nature  of  things, 
impossible  for  defendant  to  prove 
more,  and  it  was  incumbent  upon 
plaintiff,  by  evidence,  to  point  out 
the  specific  action  which  consti- 
tuted the  negligence,  especially  in 
view  of  the  fact  that  he  had  car- 
ried off  the  bolt,  the  breaking  of 
which  caused  the  injury,  and 
failed  to  produce  it  on  the  trial. 
In  the  absence  of  such  evidence,  a 
verdict  was  properly  directed  for 
the  defendant.  Volkinar  vUHan. 
Ry,  Co,,  125. 

5.  As  the  case  was  left,  the  occur- 
rence came  within  the  category  of 
accidents  that  sometimes  happen 
notwithstanding  the  exercise  of 
due  care  by  all  parties.    lb, 

6.  Tlie  plaintiff  was  lawfully  walk- 
ing upon  Kidge  street,  a  public 
highway  in  the  city  of  New  i  ork, 
and  when  passing  the  tenement 
house,  known  as  No.  01,  Ridge 
street,  and  owned  by  defendant,  a 
large  stone  or  marble  slab  which 
had  been  placed  and  had  remained 
for  some  time  upon  the  upper- 
most fire  escape  on  the  front  of 
the  building,  fell  and  striking  her 
upon  the  head  severely  injured 
her.  It  was  admitted  by  the 
pleadings  that  at  the  time  in 
question,  and  for  some  time  prior 
thereto,  the  defendant  was  the 
owner  and  had  possession  and  con- 
trol of  the  said  premises  and  the 
fire  escapes  attached  thereto,  and 
all  the  appurtenances  thereunto 
belonginz.  The  immediate  cause 
of  the  fall  of  this  stone  was  left 
in  uncertainty.  It  lay  upon  the 
fire  escape  in  front  of  the  sixth 
story  of  the  building  and  the  two 
middle  windows  of  the  top  fioor. 
The  right  window  belonged  to 
apartments  which  had  b^n  oc- 
cupied by  a  tenant  named  Seller, 
and  the  left  window  to  apartments, 
then  occupied  by  a  tenant  named 
Nato witch.  The  stone  lay  between 


these  windows  and  projected  some- 
what over  the  opening  in  the 
bottom  of  the  fire  escape.  When 
Seller  moved  into  these  apartments 
he  found  the  stone  In  the  position 
described  and  it  remained  there 
during  his  occupation  and  was 
there  when  he  left  about  eight  days 
before  the  accident.  The  defend- 
ant rented  the  Seller  apartments 
after  the  accident,  and  during 
the  time  they  were  vacant,  they 
had  t)een  locked  and  In  the  posses- 
sion and  control  of  defendant,  who 
had  actual  notice  of  the  presence 
of  the  stone  on  the  fire  escape, 
but  neglected  to  remove  it.  The 
defendant  had  a  housekeeper  on 
the  premises  to  keep  them  in 
order  and  in  general  charee  of  the 
same,  who  had  seen  and  known 
the  stone  to.  have  been  there  for  a 
year  and  a  half  In  the  same  posi- 
tion. There  was  no  evidence  that 
the  tenant  Natowitch  had  any- 
thing to  do  with  placing  the  stone 
on  the  fire  escape  or  maintaining 
it  there.  IJeld^  that,  upon  these 
facts  appearing,  the  trial  judge 
properly  refused  to  dismiss  the 
complamt  or  to  direct  a  verdict 
for  the  defendant,  and  it  was  com- 
petent for  the  jury  to  find  that  the 
presence  of  the  large  stone  or  slab, 
projecting  over  the  opening  in  the 
fire  escape  In  the  manner  it  did, 
was  a  standing  menace  to  the 
safety  of  the  passers-by  on  the 
street,  of  which  the  defendant 
had  sufficient  notice  and  was 
bound  to  remove,  and  failing  so  to 
do,  was  liable  for  the  damages  and 
injury  to  plaintiff.  The  Issues 
were  submitted  to  the  jury  under 
a  charge  which  fully  and  fairly 
guarded  all  the  rights  of  the 
defendant,  and  were  determined 
in  favor  of  plaintiff,  and  the  record 
discloses  no  tenable  exception, 
and  no  sufficient  reason  appears 
to  disturb  the  verdict.  Schachne 
V.  Barnetty  145. 

7.  In  an  action  brought  to  recover 
damages  in  consequence  of  the 
death  of  plaintiff* s  infant  son 
under  chapter  450  of  the  laws  of 
1847,  and  section  1002  of  the  Code 
of  Civil  Procedure,  the  burden  of 
proof  was  upon  plaintiff  to  es- 
tablish that  the  wrongful  act,  neg- 
lect or  default  on  the  part  of 
defendant's  driver  was  the  actual 
cause  of  the  death  of  plaint! ff^s 
son.    The   plaintiff  at  the  trial 
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fftlled  to  establish  by  competent 
evidence  tliat  the  death  was  tlie 
legitimate  result  *  of  any  such 
wrongful  act,  neglect  or  default, 
and  plaintifTs  complaint  was 
properly  dismissed.  Schoen  v. 
Dry  Dock,  etc,  R.  R,  Co.,  149. 

8.  The  relation  of  the  master  is  not 
that  of  insurer  of  the  safety  of  his 
servant,  but  the  master  is  bound 
to  use  all  reasonable  care,  dili- 
gence and  caution  for  the  safety 
of  those  employed  in  his  business 
and  while  in  his  employ.  He  is 
bound  to  exercise  ordinary  care 
in  providing  his  servant  with 
sound  and  suitable  tools  and 
machinery  while  he  is  engaeed  in 
the  prosecution  of  his  work,  and 
the  same  must  be  kept  in  good 
repair.  Ignorance  by  the  master 
of  defects  in  the  instrumentalities 
ased  by  his  servant  in  the  perform- 
ance of  his  work,  is  no  defence 
when  by  the  exercise  of  ordinary 
care  and  inspection  the  master 
could  have  discovered  and  reme- 
died the  defects,  or  avoided  danger 
incident  therefrom.  Dervin  v. 
Herrman,  193. 

0.  In  this  case,  the  defendants 
knew,  or  were  bound  to  know, 
that  the  elevator  had  been  under 

'  repair  on  the  day  of  the  injury  to 
the  plaintiff;  that  the  repairs  had 
not  been  completed,  and  the 
elevator  was  out  of  order.  They 
also  knew  that  it  was  the  custom 
and  duty  of  the  plaintiff  to  close 
and  fasten  the  iron  doors  over  the 
elevator  at  night,  when  the  day^s 
business  was  closed,  and  to  use 
the  elevator  for  that  purpose,  and 
they  should  have  informed  plaint- 
iff of  the  condition  of  the  elevator, 
or  warned  him  not  to  use  the  same, 
or  otherwise  prevented  Its  use,  and 
his  exposure  to  danger  therefrom. 
It  was  a  new  element  of  danger, 
against  which  they  were  bound  to 
put  plaintiff  on  his  guard,  for  the 
defective  and  dangerous  condition 
of  the  defendant's  elevator  on  the 
evening  of  the  accident,  was  not 
one  of  the  risks  of  his  employment 
which  plaintiff  assumed.  Held, 
that  there  was  enough  proved  and 
established  by  the  plaintiff  on  the 
trial  to  support  the  conclusion  that 
defendants  have  been  derelict  In 
the  performance  of  the  duty 
whiclu  as  masters,  they  owed  to 
the  plaintiff,  and  that  they  had 
not  exercised  in  his  behalf  that 


ordinary  care  which  the  circnm- 
stances  demanded,  and  to  which 
plaintiff  was  entitled.    lb. 

10.  Assuming  that  the  trial  judge 
was  right  In  his  refusal  to  dismiss 
the  complaint  and  in  holding  that 
the  plaintiff  was  not  guilty  of 
contributory  negligence  and  that 
the  proximate  cause  of  plaintiff^s 
injury  was  the  breaking  of  the 
coupling  link  l)etween  the  tender 
and  the  car  next  to  it  of  defend- 
ant's train,  it  does  not  follow  that 
the  breaking  of  the  coupling  link 
constituted  negligence  per  se  in 
the  defendant.  From  the  evi- 
dence, although  uncontradicted, 
reasonable  minds  may  draw  differ- 
ent conclusions,  and  the  question 
of  defendant's  negligence  was, 
therefore,  one  of  fact  to  be  de- 
termined by  the  jury,  and  it  was 
error  in  law  for  the  trial  judge  to 
withdraw  it  from  the  considera- 
tion of  the  jury  and  to  hold  that 
the  defendant  had  been  guilty  of 
negligence  as  matter  of  law  in  not 
having  provided  a  safe  coupling 
link,  and  to  instruct  the  jury  that 
the  only  question  to  be  determined 
by  them  was  that  of  damages. 
Sioeeneyy.  N.  F.,  N,  U,  <fc  /i.  R. 
R,  Co.,  223. 

11.  The  only  exceptions  in  this  case 
for  consideration  by  the  eeneral 
term  of  the  court,  were  taken  by 
the  defendant  to  the  refusal  of  the 
court  at  trial  term  to  dismiss  the 
complaint  at  the  close  of  plaintiff's 
case,  and  at  the  close  of  the  whole 
case,  and  to  the  charge  of  the  court 
and  the  refusals  to  charge  other- 
wise, as  requested  by  the  defend- 
ant's counsel.  Upon  the  question 
of  the  contributory  negligence  of 
the  plaintiff,  held,  that  the  case 
was  clearly  one  for  submission  to 
the  jury,  and  the  instructions  of 
the  court  upon  this  point  carefully 
guarded  every  right  of  the  defend- 
ant. Smith  v.  N.  r.  N.  U.  A  II, 
R.  R.  Co.,  284. 

12.  The  charge  of  n^ligence  made 
against  the  defendant  presents  a 
grave  question  for  consideration, 
namely,  the  right  of  the  defendant 
to  keep  and  maintain  in  its  depot 
yard  a  switch-stand  unused  and 
useless,  and  unllghted  at  night, 
with  its  handle  projecting  and  the 
rails  leading  thereto  spiked,  of 
which  no  Information  was  given 
to  tlie  plaintiff,  an  employee  of 
defendant  in  said  yard,  and  against 
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which  plaintiff  collided  in  the 
.  dark,  and  was  severely  injured, 
while  exerting  himself  to  obey  the 
order  of  the  defendant  to  uncouple 
a  car  from  a  train  passing  through 
the  yard.  The  question  of  ne^i- 
gence  of  the  plaintiff,  in  keepmg 
and  maintaining  said  switch- 
stand,  was  submitted  to  the  jury  as 
one  of  fact  under  all  the  circum- 
stances, and  the  court  refused  to 
charge  the  jury,  as  matter  of  law, 
1st.  That  defendant  had  the  right 
to  maintain  the  switch-stand  in 
the  position  and  condition  it  was  in 
at  the  time  of  the  accident,  2nd. 
That  the  defendant  did  not  owe 
to  the  plaintiff  any  duty  to  remove 
the  switch-stand  in  question. 
Held,  that  these  refusals  to  charge 
did  not  constitute  error,  nor  was 
it  error  on  the  part  of  the  court  to 
refuse  to  dismiss  the  complaint  on 
the  several  motions  of  defendant's 
counsel.  lb. 
13.  This  action  was  brought  by 
plaintiff  to  recover  damages  by 
reason  of  the  death  of  his  infant 
son  under  the  following  circum- 
stances. On  the  evening  of  the 
18th  of  August,  18S7,  young  Hogan 
was  riding  on  the  rear  platform 
of  a  car  of  the  defendant.  The 
car  had  no  conductor.  The  car 
was  going  westerly  from  Second 
to  Third  avenue.  The  deceased 
was  on  the  southerly  side  of  the 
platform,  nearest  to  the  track 
for  cars  running  in  the  opposite 
direction.  Another  boy,  named 
Ribarvarro,  was  also  on  the  rear 
platform,  on  the  northerly  side. 
The  driver  of  the  car,  without  stop- 
ping the  same,  tied  up  his  reins 
and  passed  swiftly  towards  the  rear 
of  the  car,  with  something  in  his 
hand  and  his  arm  uplifted  in  the 
act  of  striking.  The  deceased 
jump^  from  the  car  and,  in  doing 
so,  another  car  of  the  defendant 
coming  in  an  opposite  direction 
ran  over  him,  inflicting  injuries 
upon  him  from  which  he  died. 
It  was  shown  that  the  car  that  in- 
flicted the  injuries  was  being 
driven  at  a  rapid  gait,  faster  than 
the  ordinary  gait  of  street  cars. 
Held,  that    upon    the   evidence 

?;iven  the  jury  could  Jind  that  de- 
endant's  driver,  in  attempting  to 
put  the  intestate  off  the  car  as  a 
trespasser,  acted  in  such  a  way  as 
to  cause  him  to  believe  that  bodily 
punishment  was  al^out  to  be  in- 


flicted upon  him,  although  he  of- 
fered no  resistance,  and  that,  con- 
sequently, witliin  the  rule  laid 
down  in  the  case  of  McCann  v. 
Sixth  A  venue  li.  R.  Co.,  117  N. 
Y.  $05,  it  was  not  contributory 
negligence  on  the  part  of  the  boy 
to  jump  off  on  the  wrong  side  of 
the  car  on  which  he  was  stealing 
a  ride  and  in  front  of  the  horses 
of  another  car  moving  rapidly  in 
the  opposite  direction.  The  de- 
fendant's liability  rests  upon  the 
rude,  threatening  and  ill-timed  act 
of  its  agent  who  was  attempting 
to  put  the  trespasser  off  the  car. 
This  point  was  fairly  submitted 
to  the  jury,  and  they  were  in- 
structed to  find  for  the  defendant 
if  they  concluded  that  the  acts  and 
attempts  of  the  driver  to  induce 
the  intestate  to  leave  the  car  in- 
volved no  menace  of  bodily  harm. 
The  jury  having  determined  the 
fact  favorably  to  the  plaintiff  their 
verdict  cannot  be  disturbed. 
Hogany.  Central  Park,  etc.,  B.  R, 
Co.,  822. 

14.  This  case  seems  to  be  fully  con.- 
trolled  by  the  decision  of  the  court 
in  the  case  of  McCann  v.  Sixth 
Av.  R.  R.  Co.,  and  in  view  of  that 
decision  none  of  the  rulings  of  the 
learned  judge  who  presided  at  the 
trial  can  be  held  erroneous.    lb. 

15.  In  the  case  at  bar,  the  plaintiff 
held  a  lease  of  pier  41,  North 
River,  from  the  city  of  New  York 
and  leased  the  same  to  the  defend- 
ant from  December  20, 1886.  De- 
fendant authorized  the  Mobile 
Steamship  Company  to  use  the 
same  and  it  was  in  possession  and 
use  of  the  same  on  the  17  th  day 
of  January,  1887;  and  on  that  day 
one  of  the  doors  of  the  house  or 
shed  over  and  on  the  pier  fell  upon 
one  John  Cleary  and  his  leg  was 
broken.  Cleary  commenced  an 
action  in  the  United  States  Circuit 
Court  against  the  plaintiff  for  his 
damages  and  recovered  judgment 
therein,  which  judgment  plaintiff 
paid,  and  now  seelu  to  recover  the 
amount  so  paid,  and  its  counsel 
fees  and  disbursements  from  de- 
fendant. The  plaintiff  proved 
than  when  defendant  took  posses- 
sion of  the  pier,  the  door  which 
fell  upon  Cleary  was  in  good  con- 
dition and  properly  secured,  and 
that  two  nights  before  the  accident 
the  said  door  or  gate  was  all  right. 
Held,  That  upon  the  assumption 
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that  the  plaintiff  can  call  upon 
the  defendant  for  indemnity  in 
case  Cleary^s  injuries  were  the 
result  of  defendant's  negligence, 
it  would  be  unreasonable  under 
the  facts  and  circumstances  placed 
in  evidence  from  the  plaintiff,  to 
infer  that  the  defendant,  during 
the  short  period  of  its  possession, 
negligently  allowed  the  said  door 
or  sate  to  become  out  of  repair, 
and  consequently  the  liability  of 
the  defendant  to  respond  to 
plaintiff  must  be  based  upon  a 
negligent  use  of  said  door  by  the 
defendant;  but  it  appears  from  the 
evidence  that,at  the  time  of  Cleary's 
injuries,  the  defendant  was  not 
using  the  door  or  the  pier  in  ques- 
tion, and  that  the  Mobile  Steam- 
ship Company  was,  and  for  some 
days  had  been  in  the  possession  and 
use  of  the  pier,  with  the  consent 
of  the  defendant.  The  mere  fact 
that  the  latter  company  was  there 
with  the  consent  of  the  defendant, 
is  not  sufficient  to  impose  upon 
the  defendant  the  liability  sought 
to  be  enforced  upon  it  by  the 
plaintiff  in  this  action.  That  this 
conclusion  being  reached  by  the 
court  upon  the  aspect  of  the  case 
most  favorable  to  the  plaintiff,  it 
is  unnecessary  to  consider  the 
other  questions  in  the  case. 
Ocean  S,  N.  Co.  v.  Compania  T, 
Eitpanola,  425. 
16.  Held,  that,  upon  the  evidence 
and  proofs  of  the  plaintiff,  the 
defendant  was  entitled  to  a  dis- 
missal of  the  complaint,  and  the 
speciflc  reason  assigned  for  the 
dismissal  at  the  close  of  evidence 
on  both  sides  Is  immateriaL    lb. 

Bill  ofpartietdars  in  regard  toneg- 
ligence  in  management  of  an  ele- 
vator. See  O'Hara  v.  Ehrichj 
250. 

NEW  TRIAL. 
See  Ejectmbxt,  2,  5  ;  Trial,  5. 


NEW  YORK  CITY. 

Contract  for  regulating  and  grad- 
ing 9:>th  street  in  the  city  of  New 
Yorkj  from  10th  avenue  to  River- 

•  side  drive,  action  upon,  to  recover 
amounts  claimed  to  be  due  to  the 
assignor  cf  plaintiff.  See  Urady 
Y.  The  Mayor,  184. 


Taxes — Bank  stock  held  by  non- 
residents— Receiver  of  taxes  as  to 
action  by.  See  McLean  v.  Myera^ 
337. 

Assessments  void  for  want  nf  cer- 
tain publication — JUegcUity  not 
appearing  on  the  record — Detdg- 
naiion  qf  paper,  when  not  legal, 
when  force  of  spevU — Voluntary 
payment,  what  is  not  See  Red- 
mond V.  The  Mayor,  348. 

Assessment,  voluntary  patyment 
q/*.  See  Smyth  v.  The  Mayor, 
a57. 

Broome  Street,  nwnber  20,  coven- 
ants and  restrictions  in  grant  qf 
Mayor,  etc.,  recorded  in  the 
Register's  office  in  Liber  191  of 
Conveyances,  page  261,  are  not 
encumbrances  or  clouds  on  the  title 
thereof.  See  Bogardus  v.  Car- 
agher,  578. 


NOTICE. 

1.  It  is  an  expedient  rule  to  require 
notice  of  a  motion  to  be  given  to 
any  party  who  may  be  affected  by 
the  granting  of  the  motion; 
especiallv  in  the  case  of  a  motion 
by  one  claiming  to  be  the  assignee 
of  an  administrator  or  executor 
for  an  order  of  revivor  should 
notice  be  given  to  the  adminis- 
trator or  executor.  Northrup  v. 
Smith,  120. 

2.  Where  it  does  not  appear  to  what 
place  a  letter  mailed,  postage 
prepaid,  was  addressed,  there  is  no 
presumption  that  it  was  delivered 
at  any  place,  or  to  the  person  to 
whom  it  was  addressed.  The 
Mayor  v.  Finn,  3tiO. 

8.  A  course  of  business  whereby 
after  letters  are  signed  they  are 
copied  in  a  letter  book,  addressed 
and  put  in  the  mail  by  either  a 
clerk  or  messenger,  will  not  raise 
a  presumption  that  a  particular 
letter  was  addressed  to  the  person 
to  whom  It  was  intended  to  be 
sent  at  any  particular  place,  or 
that  the  messenger  knew  the 
correct  address  of  such  person. 
lb. 

4.  Service  of  a  notice  to  do  an  act  is 
not  proved  by  the  mere  evidence 
that  a  messenger  delivered  an 
envelope  about  the  contents  of 
which  he  knew  nothing;  nor  is  it 
proved  by  showing  that  in  a  book 
there  was  a  copy  of  a  letter  bearing 
a  certain  date  requiring  cettain 
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acts  to  be  done  in  and  abont  a 
•particular  business  and  tliat  about 
tliat  time  a  messenger  of  the  writer 
delivered  a  sealed  envelope,  of 
the  contents  of  which  he  knew 
nothing,  to  the  person  to  whom  it 
was  addressed,  there  being  no 
evidence  that  there  were  not  other 
business  relations  between  the 
parties  which  called  for  the  send- 
ing of  letters  requiring  acts  to  be 
done  in  and  about  them,  or  that 
no  letters  on  other  matters  were 
delivered  about  the  same  time. 
lb. 

OBJECTIONS  AKD  EXCEP- 
TIOXS. 

See  Appeal,  1,  8,  4,  9,  12;  En- 
DENCB,  1,  7,  10,  15,  22,  24; 
Judge*  8  Chabgk;  Tbial,  1,  3, 
6,  9,  13—15. 


OPTION. 
See  Contracts,  11, 14. 

PARTIES. 

The  contract  in  its  form  purported 
to  be  made  between,  **  The  Atlan- 
tic and  Pacific  Telegraph  Com- 
pany, hereafter  designated  as  the 
Telegraph  Company,  as  party  of 
the  first  part,  its  successors  and 
assigns,  and  The  National  Asso- 
ciated Press,  James  H.  Goodsell, 
President,  hereafter  designated  as 
the  National  Associated  Press, 
as  party  of  the  second  part/'  It 
was    signed    as    follows:    "The 

'  Atlantic  and  Pacific  Telegraph 
C -ompany,  by  Albert  B.  Chandler, 
President.  The  National  Associ- 
ated Press,  James  H.  Goodsell, 
President."  The  evidence  showed 
that  there  was  no  such  corporation 
as  The  National  Associated  Press; 
that  plaintiff  did  business  under 
the  name  and  style  of  the  National 
Associated  Press,  James  H.  Good- 
sell,  President;  that  the  designa- 
tion, Tiie  National  Associated 
Press,  was  applicable  to  a  fluctu- 
ating number  of  representatives 
of  newspapers  who  made  separate 
contracts  with  the  plaintiff  as  to 
the  prices  which  they  would  pay 
him  for  the  transmission  of  news 
by  defendant.  Held,  that  as  to 
what  or  who  was  intended  by  the 


description  of  the  National  Asso- 
ciated Press,  James  H.  Goodsell, 
President,  was  a  matter  of  fact; 
that  under  the  evidence  the  plaint- 
iff as  matter  of  fact  was  intended, 
and  that  he  personally  had  a  cause 
of  action.  That  even  if  the  repre- 
sentatives of  newspapers  who 
made  contracts  with  plaintiff  had 
a  right  to  share  in  the  profits 
plaintiff  would  gain,  it  would  not 
follow  that  the  contract  was  not 
made  with  plaintiff,  and  further 
if  it  should  be  held  that  the  con- 
tract was  made  with  such  repre- 
sentatives yet  the  plaintiff  being 
one  of  the  parties  in  interest, 
defendant  should  have  taken 
advantage  by  answer  of  the  defect 
of  parties  plaintiff.  Goodsell  v. 
W.  U,  Tel.  Co.,  25. 

Contract  or  agreement.  Joint  and 
not  several,  cannot  be  enforced  or 
recovered  upon  by  one  of  the  part- 
ies— Rescission,  one  of  three  Joint 
contractors  cannot  rescind  the 
contract  vsithout  the  consent  of 
the  oilier  two  Joint  contractors. 
See  Brewster  v.  Wcoster,  10. 

Revivor,  meaning  of  **  successor  in 
interest^^  in  6'cc Won 757  Code  Civil 
Procedure — Petition  for  order  of 
revivor,  inst^ffldency  of—Expedi- 
ent rule  to  require  notice  to  be 
given  to  administrator  or  executor. 
See  Northrup  v.  Smith,  120. 

I^ectment  by  grantee  in  name  of 
grantor  under  Section  1501  Code 
qf  CivU  Procedure,  amendment  by 
bringing  in  as  party  plaintiff  one 
qf  two  grantors  in  the  deed  to  the 
grantee  omitted  to  be  made  a 
party,  when  not  allowed — Section 
4o2  has  no  application — Laches. 
See  Crowley  v.  Murphy,  257. 

Ejectment,  action  of^  when  it  lies — 
Conveyance  in  trust,  estate  of 
trustees  and  cestui  que  trust  under 
same — Mortgage  foreclosure  ac- 
tion, parties  to  same  required  to 
foreclose  the  legal  estate  in  the 
land.    See  Curtis  v.  Murphy,  292. 


PARTNERSHIP. 
See  AocouNTiNO. 


PLEADING. 

1.  The  main  question  in  controversy 
in  this  case  was,  whether  the  goods 
in  question  tliat  were  delivered  to 
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the  defendants,  were  delivered  as 
goods  purchased  by  them  or  were 
delivered  to  be  sold  by  the  defend- 
ants for  and  on  account  of  the 
plaintiffs.  The  court  below  re- 
fused to  allow  the  defendants  to 
show  that  the  contract  of  sale  had 
been  changed  into  one  of  consign- 
ment, on  the  ground  that  such 
a  defence  had  not  been  pleaded. 
Held  on  appeat^  that  the  answer 
did  not  contain  an  allegation  that 
it  was  agreed  between  the  parties 
that  the  goods  sold  and  delivered 
to  defendants  in  March  should  be 
afterwards  treated  as  goods  con- 
signed by  the  plaintiffs  to  the  de- 
fendants, and  did  not  warrant  the 
admission  of  the  evidence  that 
was  ruled  out  by  the  court,  nor 
was  the  defence  thus  sought  to  be 
proved  bv  defendants  on  the  trial 
admissible  under  the  general  de- 
nial. It  was  an  affirmative  de- 
fence and  related  to  something 
that  had  taken  place  after  plaint- 
iffs* cause  of  action  had  accrued 
and  should  have  been  specially 
pleaded.    Wallace  v.  Blake,  13. 

2.  In  the  case  at  bar  a  clause  in  the 
agreement  between  the  plaintiff 
and  defendant  that  In  the  event 
of  the  termination  of  the  agree- 
ment the  defendant  ^'  shall  have  a 
license  tb  use  all  of  the  inventions," 
etc,  on  the  payment  of  a  certain 
sum  per  year  to  be  paid  quarterly. 
Held,  that  a  complaint  founded 
upon  a  claimed  cause  of  action 
under  the  above  mentioned  clause, 
which  did  not  allege  that  defend- 
ant had  exercised  the  option  and 
used  the  inventions  or  some  of 
them  was  demurrable.  Johnson  v. 
Union  Switch  and  Sifjnal  Co.,  59. 

8.  Where  a  trial  proceeds  upon  the 
assumption  that  the  action  is 
brought  on  a  certain  cause  of  ac- 
tion, which  is  not  the  cause  of  ac- 
tion alleged  in  the  complaint,  de- 
fences apptfcable  to  the  causes  of 
action  upon  which  it  is  assumed 
that  the  action  is  brought,  al- 
though not  set  up  in  the  answer, 
are  provable  ;  and  if  evidence 
tending  to  establish  them  is  ex- 
cluded under  objection  and  ex- 
ception it  is  cause  for  reversal. 
Frazier  v.  McGuckin,  71. 

4.  In  an  action  brought  by  a  lienor 
against  an  owner  to  recover  for 
materials  furnished  to  a  contractor 
on  the  ground  that  at  the  time  of 
the  filing  of  the  notice  of  lien 


there  was  a  sum  due  by  the  de- 
fendant owner  to  the  contractor, 
the  defendant  owner  may  show 
in  defence,  that  the  contractor 
had  not  completed  the  work  and 
the  amount  of  work  uncompleted, 
the  cost  of  completing  the  work 
and  payments  made  to  the  con- 
tractor on  account  of  the  contract. 
lb. 

5.  Where  certain  rights  or  privileges 
are  by  a  contract  to  arise  on  fts 
termination,  and  the  complaint  in 
an  action  founded  on  such  rights 
or  privileges  alleges  the  termina- 
tion of  the  contract,  which  all^ar 
tion  is  not  denied  by  the  answer, 
it  is  unnecessary  for  the  court  to 
determine  what  kind  of  a  termina- 
tion was  contemplated  by  the 
contract.  The  admission  in  the 
pleadings  precludes  litiffation  of 
that  question  on  the  trial.  Miller 
V.  Union  Switch  and  Signal  Co., 

6.  The  motion  to  vacate  in  this  case 
was  made,  (1)  upon  alleged  in- 
definiteness  and  insufficiency  of 

,  plaintiffs  affidavit,  and  (2)  upon 
affidavits  and  exhibits  showing 
cause  against  the  cmler.  Held, 
that  the  power  of  the  court  to 
vacate  the  order  for  either  of  the 
reasons  stated  cannot  be  ques- 
tioned. Dalzell  V.  Fahy's  fratch 
Case  Co.,  136. 

7.  At  this  stage  of  the  case  plaintiff 
was  bound  to  show  that  the  ex- 
amination was  material  and  nec- 
essary to  enable  him  to  frame  his 
complaint.  Tlie  object  of  allow- 
ing the  examination  before  the 
complaint  or  joinder  of  issue,  is 
not  to  enable  plaintiff  to  ascertain 
whether  or  not  he  has  a  cause  of 
action,  but  to  ena|i>le  him  to  elicit 
material  facts  necessary  to  be 
known  and  incorporated  into  a 
statement  of  the  cause  of  action 
which  exists  and  which  he  has.  It 
was  necessary  that  the  plaintiff 
should  have  established  the  good 
faith  of  his  application  and  the  ma- 
teriality and  necessity  of  the  exam- 
ination, for  the  purpose  of  framing 
his  complaint.  This  the  plaintiff 
fail^  to  do,  and  consequently  the 
order  should  have  been  va(^ted. 
rb. 

8.  The  objection  that  the  order  per- 
mitting^the  plaintiff  to  amend  the 
complaint  required  the  defendants 
to  answer  the  amended  complaint, 
is  not  available  on  appeal,  it  not 
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being  claimed  that  the  order  pre- 
vented defendants  from  demur- 
ring, or  that  but  for  the  order  they 
would  have  demurred.  Second 
Ave.  R.  R.  Co,  v.  Met.  EL  Ry. 
Co,,  172. 

9.  The  objection  that  the  order  re- 
quired the  defendants  to  answer 
within  twenty  daya  after  service 
of  the  amended  complaint,  is  not 
available  on  appeal.     lb, 

10.  The  objection  that  the  order 
directed  the  issue  to  remain  as  of 
November  lo,  1888,  is  not  avail- 
able on  appeal.    lb', 

11.  The  proper  and  sufficient  rem- 
edy as  to  the  above  matters,  if  de- 
fendants were  aggrieved,  was  to 
move  for  a  resettlement.    lb. 

12.  Order  for  amendment  of  com- 
plaint not  depriving  defendant  of 
his  constitutional  right  of  trial  by 
jury,  instance  of.    lb. 

13.  The  court  at  special  term  has 
the  power  to  allow  an  amended 
answer  setting  up  a  new  defence 
in  the  action.  Marx  v.  Orosa, 
221. 

14.  In  the  case  at  bar  the  amended 
answer  contained  two  defences. 
1st.  A  denial  of  making  the  con- 
tract set  forth  in  the  complaint, 
and  2nd,  That  defendants  were 
induced  to  make  the  contract  by 
the  false  and  fraudulent  repre- 
sentations of  the  plaintiffs.  Held, 
that  these  two  defences  are  incon- 
sistent with  each  other.     lb. 

15.  Order  amended  by  striking  out 
the  general  denial,  and  affirmed 
as  amended.    lb. 

16.  The  papers  on  which  a  motion  is 
made  for  an  order  for  an  examina- 
tion and  discovery  of  books  and 
papers  to  enable  a  party  to  make 
or  amend  a  pleading  must  show 
the  necessity  of  such  an  examina- 
tion. When  it  appears  that  the 
object  sought  is  to  obtain  infor- 
mation concerning  an  anticipated 
defence  and  other  matters  beyond 
the  making  of  the  pleading,  the 
order  should  be  denied.  Bloom 
V.  fatten,  226. 

17.  The  allegation  in  the  complaint 
that  plaintiffs  intestate  was  killed 
by  reason  of  the  negligent  and 
imperfect  construction,  manage- 
ment and  operation  of  the  eleva- 
tor, is  not  particular  enough.  In 
what  respect  was  the  elevator 
negligently  and  improperly  con- 
structed ?  In  what  respect  was  it 
negligently  and  improperly  man- 


aged and  operated;  or,  in  what 
respects  does  plaintiff  expect  to 
prove  that  the  elevator  was  negli- 
gently and  improperly  constnict- 
ed,  managed  and  operated?  •  Tliese 
are  questions  plaintiff  should  an- 
swer in  a  bill  of  particulars.  If 
plaintiff  cannot  show  this  and 
prove  the  same  she  cannot  recov- 
er. The  mere  happening  of  the 
accident  does  not  place  upon  de- 
fendants the  burden  of  proving 
that  it  was  not  caused  by  their 
negligence.  O'Hara  v.  EhricK 
230. 

18.  In  this  case,  the  complaint  set 
up  three  causes  of  action;  one  to 
recover  the  amount  due  on  the 
contract  set  forth,  another  to  re- 
cover for  extra  work  and  material, 
and  a  third  to  recover  for  damages 
sustained  by  plaintiff  because  of 
the  failure  of  defendant  to  furnish 
a  certain  structure  and  materials 
as  agreed,  in  time  for  progress  of 
the  work,  and  by  the  unwarranted 
delay  plaintiff  was  obliged  to  keep 
in  service  and  pay  for  more  days 
work  than  she  would  have  paid 
had  defendant  performed  and  ful- 
filled the  contract  on  its  part.  De- 
fendantdid  not  answer  the  first  two 
causes  of  action,  but  demurred  to 
the  third,  and  judgment  was  ren- 
dered in  favor  of  plaintiff  on  de- 
fendant's default  on  the  first  two 
causes  of  action.  Subsequently, 
on  the  demurrer  being  oveniiled 
and  defendant  answering  the  com- 
plaint as  to  the  third  cause  of  ac- 
tion, the  issues  raised  thereby 
were,  by  consent  of  parties,  tried 
before  a  referee,  wiiose  rulings  on 
the  trial  are  the  subject  of  con- 
sideration on  this  appeal.  Held^ 
that  the  judgment  entered  upon 
the  first  two  causes  of  action  was 
an  adjudication  to  the  effect  that 
plaintiff  had  perfonned  all  the 
conditions  of  the  contract,  and  the 
defendant  on  his  trial  was  not  en- 
titled to  contend  against  the  same. 
Cane  v.  Phoenix  B.  Co.,  435. 

10.  Held,  that  the  referee  did  not 
err  in  refusing  to  allow  defendant 
to  amend  its  answer  on  the  trial 
by  setting  up  a  new  defence.  The 
referee  had  not  the  power  to  allow 
such  amendment  to  be  made.    lb. 

Defect  of  parties  plaintiff,  if  con- 
tract was  made  with  J,  H,  G,  and 
others,  advantage  thereqf  should 
be  taken  by  answer.  See  GoodseU 
V.  W.  U.  Tel.  Co.,  25. 
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Fire  inaeuranee^Fraud  set  up  in 
QiUiwer — Hiiference,  diHcretion  (^f 
court  in  oi'deriny  t/ie  aatiie,  iSee 
Bamberg ti-  v.  Fire  As^'n,  244. 

laauetf,  CM  to  what  f alls  within— 
Wooden  elevated  railroad  ntations 
in  the  Htreetis^  when  unauthorized 
— Public  nuisance,  an  unaatlior- 
ized  erection  in  the  streets  is — 
Abatement  of  public  nuisance  by 
ii^ unction  at  the  suit  qf  an  indi- 
vidual—  When  allegations  qf  com- 
plaint are  sufficient  to  justify  an 
absolute  injunction.  See  Forth 
V.  Man.  By,  Co.,  366. 

Plaintiff  should  claim  in  his  com- 
plaint and  on  the  trial  whatever  he 
deems  himself  entitled  to.  See 
iiuimJby  n.  Carhart,  490. 


PRACTICE. 

New  trial— Court  not  bound  to  grant 
merely  because  botfi  parties  move 
for  it ;  where  the  court  refuses  to 
grant  a  motion  of  one  party  for  a 
new  trial  although  the  oVier  party 
consented  thereto^  the  consenting 
party  is  not  aggrieved  by  the  denial 
qf  the  motion,  and  the  order  qf  de- 
nial is  not  appealable  from  by  him. 
See  Schlesinger  v.  Springjleld  F. 
dM.  Ins.  Co.,  112. 

Bevivor,  meaning  of  ^^suecessor  in  in- 
terest*' in  Section  I'yl  Code  Civil 
Procedure— Petition  for  order  of 
revivor,  insufficiency  of-^Expedi- 
ent  rule  to  require  notice  to  be 
given  to  administrator  or  execu- 
tor.   Sm  Northrup  v.  Smith,  120. 

Order  for  tfie  examination  of  de- 
fendant's officers  and  books  before 
complaint,  when  it  may  be  vacated. 
See  Dalzell  v.  Fahy's  Watch  Case 
Co,,  186. 

Motion  by  d^endant  to  vacate  at- 
tachfnent  on  the  papers  on  which 
it  was  issued,  permitting  an  afflr 
davit  to  be  read  in  opposition, 
when  not  substantial  error, — 
Haebler  v.  Bemharth,  115  JV.  T. 
4')9,— ^cct  qf  on  question  qf  s^f'- 
ficiency  of  affidavit.  See  Ilaebler 
V.  Bernharth,  165. 

Complaint,  order  for  amendment  qf, 
what  objections  thereto  are  not 
available  on  appeal — Instance  of 
such  order  not  interfering  with  the 
constitutional  right  qf  trial  by 
jury.  See  Second  Ate.  B.  B.  Co. 
V.  Met.  El.  By.  Co.,  172. 

Amendment  of  anawer,  allowance 
qf,  wfiere  t?ie  answer  set  up  a  new 


dtfence.    See  Marx  y.  (?roM,  221. 

Discovery  qf  books  and  papers — Ex- 
amination of  party  to  enable 
plaintiff  to  amend  his  complaint. 
See  Bloom  v.  Patten,  225. 

Fire  insurcaice— Fraud  set  up  in 
answer — B^erence,  discretion  qf 
court  in  ordering  the  same.  See 
Bambei-ger  v.  FireAsn^n,  244. 

^ectment  by  grantee  in  name  qf 
grantor  under  Section  1501  Code 
Civil  Procedure,  amendment  by 
bringing  in  as  party  plaintiff  one 
qf  two  grantors  in  the  deed  to  the 
grantee  omitted  to  be  made  a  party, 
when  not  allowed — Section  452 
has  no  application — Laches,  See 
Crowley  v.  Murphy,  257. 

Claim  and  delivery,  in  what  right 
d^endant  may  re-bond,  suffici- 
ency of  affidavit  on  re-bonding. 
See  Lange  v.  Lewi,  265. 

Submission  qf  controversy  upon  facts 
agreed  on  under  chapter  11,  title 
2,  article  2,  Code  Civil  Procedure 
— Jurisdiction  qf  court.  See  Pat- 
terson V.  Mut.  Life  Ast^n,  290. 

Alimony,  order  to  pay  with  counsel 

fee —contetnpt  of  court  for  rrfus€U 

or  neglect  to  pay  as  ordered,  when 

so  determined.     See  Whitney  v. 

Whitney,  SSo. 

Service  by  mail,  when  no  presump- 
tion of  delivery — Notice,  insuffi- 
cient proof  qf  service  qf.  See  Tm 
Mayor  v.  FXnn,  360. 

Ejectment — Bight  to  a  new  trial 
after  one  trial  of  an  issue  qf  fact 
and  a  judgment,  as  a  mailer  of 
right,  under  the  Code  of  Civil  Pro- 
cedure— Exceptions  under  the  rul- 
ings in  this  case.  See  Boberts  v. 
Baumgarten,  407. 

Judge  and  jury — communications  be- 
tween them  after  they  have  left  the 
bar  to  consider  their  verdict,  must 
take  place  openly  in  the  court  or  by 
and  with  the  assent  qf  parties  See 
Zust  V.  Linthicum,  487. 

Award  qf  additional  allowance  of 
costs,  practice  of  appeal  there- 
from. See  Hancntft  v,  .Home 
BeneJU  Ass'n,  402. 

Practice  —  Verdict  directed  for 
plaintiff— Exceptions  ordered  to 
be  heard  in  the  first  instance  at 
general  term — No  exception  taken 
to  the  direction  qf  the  verdict — 
Party  against  whom  the  verdict 
was  directed  deemed  to  have 
acquiesced  in  the  direction.  See 
Schwartz  v.  Family  Fund  Soc, 
515. 

Questions  qf  fact,  what  acts    are 
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necessary  on  the  trial  to  ensure 
their  review,  See  tieddon  v.  Dofir 
aid,  518. 

ISectmetit— Title— Probate  of  voill— 
Surrogate  h<u  full  Jurisdiction 
over  the  issue  of  letters  of  admin- 
istraUonand  to  determine  the  facts 
upon  which  their  action  must  rest, 
See  Bolton  v.  Schriever,  520. 

Appealj  dismissal  of— A  motion  to 
dismiss  an  appeal  is  authorized 
only  on  the  failure  qf  the  appellant 
on  non-enumerated  motions  to 
serve  printed  copies  qf  the  papers 
as  required  by  the  general  rules  of 
practice.  See  Davidye  v.  Coe, 
558. 

Findings  of  fact,  irreconcilableness 
qf,cannot,(tfter  Judgment  rendered, 
be  remedied  by  the  Judge  who  made 
them  on  a  motion  made  b^ore  him 
sitting  at  a  term  other  th<in  that  at 
which  the  Judgment  was  rendered. 
See  Bohlen  v.  Met.  El.  By,  Co,, 
558. 

Remission  of  portion  of  verdict, 
court  at  special  term  at  chambers 
has  power  to  permit  it  under  §  1189 
Code  Civil  Procedure,  See  Gumb 
V.  Twenty-third  8t,  By,  Co.,. 559. 

Opening  drfautt  taken  for  non-ap- 
pearance on  call  qf  calendar,  in- 
siffficiency  of  affidavits.  See  Clute 
V.  Mahon,  568. 


PRINCIPAL  AND  AGENT. 
See  Agency. 

PUBLIC  POLICY. 
See  CoNTBACTS,  22. 


QUESTIONS  OP  LAW  AND 
FACT. 

Negligence — B^usals  to  charge  the 
Jury  as  requested  by  defendant; 
also  approval  of  charges  made  and 
excepted  to.  See  Gumb  ▼.  Twen^ 
ty-third  St,  By,  Co,,  1. 

Negligence — When  verdict  may  be 
directed  in  favor  of  drfendant  in 
the  absence  €f  specific  evidence  of 
negligence.  See  Volkmar  y.  Man. 
By.  Co,,  126. 

Master  and  servant,  duty  of  former 
to  furnish  latter  with  sound  and 
suitable  tools  and  machinery  and 
heep  same  in  repair —  Whenfailure 
to  notify  servant  qf  dangerous  con- 


ditions  of  elevator  raises  sufficient 
presumption  qf  negligence  to  make 
submission  to  Jury  proper.  See 
Dei-vin  v.  Herrman,  193. 

Negligence,  what  constitutes  negli- 
gence per  se — Submission  to  Jury, 
bee  Sweeney  v.  N,  Y,,  N,  H,  A 
H.  B,  it.  Co.,  228. 

Marine  insurance-r-ToUdloss — Sale 
qf  wreck  by  master  after  reaching 
a  harbor— Circumstances  of  Justi- 
fication—  When  a  question  for  the 
Jury.  See  Avery  v.  N.  Y.  Mut, 
Ins.  Co,,  226. 

Negligence,  damages  for  personal 
injuries  sustained  therefrom — Con- 
tributory negligence,  exceptions  to 
charges  and  r^usals  to  charge  the 
Jury,  See  Smith  v.  N.  Y,,  N,  H. 
&  H.  B,  B.  Co.,  284. 

Whether  a  given  payment  constituted 
a  loan  or  operated  as  an  equitable 
assignment,  a  question  for  the 
Jury,  See  Peyser  v.  McCarthy, 
325. 

See  Tbiaxj,  1. 


RAILROADS. 

The  plaintiff  claimed  that  on  the 
20th  of  August,  1889,  he  took 
passage  on  a  passenger  train  of 
the  defendant  to  be  carried  on  the 
defendant's  road  from  134th  street, 
in  the  city  of  New  York,  to  Mor- 
ris Park,  in  the  state  of  New 
York,  and  thence  back  to  said 
1  .S4th  street.  That  he  was  charged 
and  compelled  to  pay,  contrary  to 
the  laws  of  the  state  of  New  York, 
fourteen  cents  in  excess  of  the 
sum  that  the  defendant  had  the 
right  to  ask  and  receive,  whereby 
defendant  became  liable  to  pay  to 
the  plaintiff  under  and  by  virtue 
of  the  statute  of  the  state  of  New 
York,  entitled  **An  Act  to  pre- 
vent extortion  by  railroad  com- 
panies,*' passed  March  27th,  1857, 
the  sum  of  fifty  dollars,  together 
with  the  sum  of  fourteen  cents  so 
asked  and  received  as  aforesaid,  in 
excess  of  the  legal  fee.  The  de- 
fendant is  a  foreign  corporation 
chartered  by  the  state  of  Connec- 
ticut in  the* year  1844,  and  in  1846, 
by  chapter  195  of  the  laws  of  the 
state  of  New  York,  it  was  granted 
permission  to  extend  its  railroad 
from  the  state  line  of  Connecticut 
to  the  New  York  and  Harlem 
Railroad,  connecting  therewith  at 
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Willianis  Bridge,  upon  certain 
conditions,  one  of  wliich  provided 
that  tlie  charge  for  transportation 
of  any  passenger  shall  not  exceed 
three  ccjits  per  mi'ie  in  the  state 
of  New  York.  This  condition  is 
not  applicable  to  the  case  at  bar, 
because  it  is  expressly  limited  to 
that  part  of  the  road  specified  in 
the  act,  and  defendant  was  not  a 
passenger  over  that  part  of  the 
road.  The  passage  of  the  plaint- 
iff, from  which  plaintiffs  claim 
arose,  was  (4i  a  railroad  known 
as  the  Harlem  River  and  Port 
Chester  Railroad,  used  and  oper- 
ated by  the  defendant  under  a 
lease,  and  the  liability  of  the  de- 
fendant rests  upon  the  legal  status 
of  the  last  named  company,  and 
the  rate  of  fare  it  had  a  right  to 
charge.  Th  is  company  was  shown 
to  have  been  organized  under 
chapter  7C3  of  the  Laws  of  1866, 
as  amended  by  chapter  722  of  the 
laws  of  1860.  Neither  of  these 
laws  fixes  or  limits  the  rate  of 
transportation  over  the  road,  and 
taken  together  authorize  the  con- 
struction, maintenance  and  opera- 
tion of  the  road  in  a  certain 
manner,  which  includes  a  lease 
by  certain  persons,  specifically 
named,  and  their  associates  ^*  when 
duly  formed  into  a  corporation 
under  and  pursuant  to  an  act  to 
authorize  theformation  of  railroad 
corporations  and  to  regulate  the 
samCy  passed"  April  2,  1850. 
This  is  the  general  railroad  act  of 
New  York.  Subdivision  9  of  sec- 
tion 28  of  this  act  confers  upon 
railroad  corporations  organized 
and  formed  under  its  provisions, 
the  power  to  regulate  the  com- 
pensation to  be  paid  to  them  for 
the  transportat  ion  of  passengers, 
providing,  however,  that  .  such 
compensation  shall  not  exceed 
three  cents  a  mile,  and  it  was 
upon  this  subdivision  and  the 
amendments  to  said  act  in  1857 
and  1886,  that  the  trial  judge 
rested  when  he  held  the  defendant 
liable  for  the  penalty. — //eW,  that 
it  was  essentialand  necessary  that 
the  actual  and  due  formation  of  a 
corporation,  under  this  general 
railroad  act,  as  provided  in  the 
Acts  of  1866  and  1869,  should  be 
shown  before  the  prohibition  con- 
tained in  the  said  general  railroad 
act  can  be  enforced  by  the  inflic- 
tion of  a  penalty  under  it  or  the 


acts  amendatory  thereof,  for  the 
general  railroad  act  in  terms 
applies  only  to  corporations 
formed  under  it.  Under  the  as- 
sumption that  the  defendant,  as  a 
foreign  corporation,  under  its  lease 
of  the  Harlem  River  and  Port 
Chester  Railroad,  had  no  right  to 
charge  a  higher  rate  than  the 
Harlem  River  and  Port  Chester 
Railroad  Company,  when  legally 
organized,  could  have  charged 
under  the  eeneral  railroad  act,  and 
that  the  defendant,  as  lessee,  is 
liable  for  the  penalty  in  every  case 
in  which  its  lessor  would  have 
been  liable,  yet  it  still  remabied 
incumbent  upon  the  plaintiff  to 
establish  at  the  trial  and  as  a  part 
of  his  case,  that  the  special  acts 
authorizing  the  formation  of  the 
Harlem  River  and  Port  Chester 
Railroad  Co.  were  followed  up, 
and  carried  out  by  an  actual  and 
due  formation  of  a  corporation 
under  and  pursuant  to  the  general 
railroad  act.  There  being  no  evi- 
dence on  this  point,  its  absence  is 
a  fatal  defect  and  error,  for  the 
judgment  rests  upon  the  provi- 
sions of  a  penal  statute.  The 
claim  is  that  defendant  is  guilty 
of  extortion.  In  such  a  case  the 
rule  is  well  settled,  that  all  doubt- 
ful points  are  to  be  construed  in 
favor*of  the  defendant,  and  the 
plaintiff  must  show  a  clear  right 
to  the  penalty,  and  that  he  must 
brin^  himself  strictly  and  literally 
within  the  ojieration  of  the 
statute,  which  he  failed  to  do. 
Palm  V.  N.  r.,  N.  H.  AH,  B,  B. 
Co,,  502. 

General  railroad  act  qf  1850,  chap, 
140,  the  art  of  1873,  chap,  409,  is 
supplementary  thereto— Bailroad 
corp<fratiowi,  xohen  suJtiject  to  acts 
other  than  those  under  which  they 
are  organized — Acts  passed  suhse- 
'quent  to  organization  imposing 
conditions,  cut  to  power  to  enact 
constitutionally  of  such  acts. 
See  People  ex  rel.  N.  T.  V,  By, 
Co,  V.  Newton,  4*J9. 

See  Corporations,  2;  Elevated 
Railroads,  Nsqliobncb,  1,  4, 
9, 10,  11,  13. 


REAL  PROPERTY. 

Conveyance  of  real  estate  made  with 
intent  to  defraud  creditors — Insol- 
vency^  presumptions  cf^  at  tbne  qf 
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e&noejfanee.    See    Emmerich    v. 
H^eran,  217. 
See  Ejectment  ;  Elevated  Rail- 
roads ;   Yendob    axtd     Pur- 

0HA8EB. 


REFERENCE. 

1.  In  each  of  these  actions  the  de- 
fendants-appellants, have  set  up 
in  their  answer  a  charge  of  fraud 
on  the  part  of  the  insulted,  and  for 
this  reason  the  motion  made  hy 
each  defendant  for  a  compulsoiy 
reference  was  properly  denied. 
Although  the  character  of  the 
action  is  to  be  determined,  yet  in 
tlie  exercise  of  its  discretion  the 
court  will  look  at  the  papers  sub- 
mitted on  biith  sides,  and  if  it  ap- 
pears that  a  charge  of  serious  fraud 
is  involved  in  the  issues,  the  motion 
for  a  compulsory  reference  may 
well  be  denied  even  if  the  action 
is  referable,  and  with  the  exercise 
of  that  discretion  the  court  on 
appeal  will  not  interfere.  Jiam- 
beryer  v.  Fire  ^ss'n,  244. 

2.  Where  the  reference  in  the  action 
is  to  state  accounts  and  for  a  gen- 
eral accounting  in  regard  to  part- 
nership assets  and  liabilities,  and 
the  amounts  due  and  owing  be- 
tween them,  etc.,  the  referee  is 
authorized  and  empowered  to 
order  judgment  in  favor  of  tlie 
party  or  parties  found  on  such  ac- 
counting to  be  entitled  to  judg- 
ment, although  by  the  pleadings 
in  the  action  said  party  or  parties 
have  not  demanded  affirmative  re- 
lief and  a  judgment.  White  v. 
Reed,  383. 

8.  The  referee  has  no  i>ower  on  the 
trial  before  him  to  permit  an 
amendment  of  the  answer  setting 
up  a  new  defence.  Case  v.  Phoe" 
nix  B.  Co.,  425. 

Appeal  from  a  Judgment  entered  on 
a  rtferee^a  report,  practice  on,  ex- 
ceptions when  unnecessary —The 
general  term  will  consider  without 
an  exception  the  question  whether 
the  findings  of  fact  are  against  the 
weight  of  the  evidence^  but  to  pre- 
sent that  question  there  must  be  a 
certificate  of  the  referee  that  all  of 
the  evidence  is  in  the  case.  See 
Levi  V.  Newhall^  557. 

REQUESTS  TO  CHARGE. 

See  Judob^s  Charge;  Trlal,!.  | 


RES  AD  JUDICATA. 

See  Jl^DGMENT. 

RESCISSION. 

Rescission — one  of  three  Joint  con- 
tractors cannot  rescind  the  con- 
tract without  the  coTisent  of  the 
other  two  Joint  contractors.  See 
Brewster  v.  Wooster^  10. 

See  Contracts,  21. 


REVISED  STATUTES  AND 
SESSION  LAWS. 

1  R.  S.,  ch.  18,  tit.  3,  §  8. . .  440  (n) 

L.  1836,  ch.  461 346 

L.  1846,  ch.  195 513 

L.  1847,  ch.  450 150 

L.  ia50,  ch.  140, 439  (n),  440  (n), 

459  (n) 462  (n) 

Id.  §§  1  and  48. . . .  441  (n),  462  (n) 
L.  ISoO,  ch.  145,  §  28,  subd.  9. ..  513 

L.  1854,  ch.  282 460  (n) 

L.  1857,  ch.  185 513 

L.  1860,  ch.  10 461  (n) 

L.  1S61,  ch.  221 409 

L.  1862,  ch.  485 409 

L.  1864,  ch.  517 192 

L.  1866,  ch.  76:{ 614 

L.  1868,  ch.  2:^0.439  (n),  440  (n), 

4.56  (n). 

L.  1869,  ch.  722 614 

L.  1869,  ch.  824 456  (n) 

L.  1873,  ch.  460 439  (n) 

L.  1873,  ch.  409. . . .  440  (n),  460  (n) 

L.  1875,  ch.  606 376 

L.  1880,  ch.  113 440  (n) 

L.  1880,  ch.  582. .. .  440  (n),  459  (n) 

L.  1881,  ch.  477.... 846 

L.  1882,  ch.  409,  §  314 847 

L.  1882,  ch.  410  (Consolidation  Act) 

§§  857,8.59,863 345 

§§   1827,  1830 215 

L.  1885,  ch.  499 462  (n) 

L.  1886,  ch.  415 .513 

L.  1886,  ch.  761 346 

L.  1887,  ch.  566,  §  26 :  148 


REVIVOR. 

1.  The  words  **  successor  in  interest " 
in  section  757  Code  Civil  Proce- 
dure, refer  only  to  the  possessor 
of  an  interest  which  commences, 
or  as  to  the  right  of  enjoyment, 
depends,  upon  the  fact  of  a  death 
occurring.  Northrup  v.  Smithy 
120. 
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2.  A  petition  for  a  reviTor  which  sim- 
ply sets  forth  that  the  cause  of  ac- 
tion was  duly  assigned  hy  an  ad- 
ministrator or  executor  by  an 
instrument  duly  executed  and 
acknowledged  is  insufficient.  The 
assignment  itself  should  be  set 
forth.    lb. 

3.  It  is  an  expedient  rule  to  require 
notice  of  a  motion  to  be  given  to 
any  party  who  may  be  a£fected  by 
the  granting  of  the  motion;  espe- 
cially in  the  case  of  a  motion  by 
one  claiming  to  be  the  assignee  of 
an  administrator  or  executor  for 
an  order  of  revivor  should  notice 
be  given  to  the  administrator  or 
executor.    lb, 

SALES. 

1.  Where  articles  manufactured 
under  a  contract  are  delivered  to 
and  received  and  used  by  the  party 
for  whom  they  are  manufactured 
and  no  return  or  offer  to  return  is 
made,  they  being  of  such  a  char- 
acter as  to  be  capable  of  being 
returned,  the  conclusion  is  that 
they  were  accepted  as  manufac- 
tured in  accordance  with  the  con- 
tract, and  the  party  receiving  them 
is  concluded  from  claiming  they 
do  not  conform  to  the  contract 
and  is  liable  for  the  contract  price 
and  is  not  entitled  to  any  damages 
for  a  claimed  non-conformity. 
Tlie  court  deemed  it  unnecessary  to 
consider  as  to  a  qualification  to 
this  rule,  that  where  the  defect 
complained  of  is  not  discoverable 
until  after  use  or  close  inspection, 
a  retention  without  complaint 
after  the  lapse  of  a  reasonable 
time  in  which  to  discover  the 
defect  must  occur  before  an  ac- 
ceptance as  in  conformity  with 
the  contract  will  be  presumed, 
because  the  prf lof  showed  that  one 
of  the  defendants  had  full  knowl- 
edge of  what  was  claimed  to  be 
defective  before  the  delivery  of  the 
articles.  Sc/mc/iman  v.  Winter- 
bottom^  105. 

2.  Defendants'  testator  held  sundry 
promissory  notes  to  the  amount  of 
|l,623,667.60,  made  by  the  Wheel- 
ing and  Lake  Erie  Railroad  Com- 
pany to  the  plaintiflTs  order  as 
collateral  security  for  advances 
made  by  him  to  the  plainti£f.  He 
also  held  divers  other  similar  notes 
as  collateral   for   advances;    the 


notes  so  held  with  interest  aggre- 
gating on  May  1,  1888,  $2,002,- 
643.13.  Defendants'  testator  on 
April  19th,  presented  these  notea, 
with  other  matters,  aggregating 
with  interest  up  to  May  1,  ISS^ 
$2,449,012.68,  to  the  railroad  as 
claims  existing  against  it  in  his 
favor,  and  pressed  for  a  settlement. 
On  April  19,  1883,  defendanto* 
testator,  at  a  meetuig  of  the  di- 
rectors of  the  company  held  on 
that  day  at  which  both  he  and 
plaintiff  were  present,  proposed 
verbally  to  accept  second  mort- 
gage bonds  of  the  company  at  the 
rate  of  seventy-five  cents  on  the 
dollar  in  partial  liquidation  of  the 
claim  presented  by  him,  and  there- 
upon at  that  meeting  the  following 
resolution  was  passed: — ** Moved 
by  Mr.  Kickham,  that  the  presi- 
dent of  this  company  be  authorized 
to  sell  and  deliver  to  C.  Garrison, 
second  mortgage  bonds  to  the 
amount  of  $2,280,000  at  the  rate 
of  seventy-five  cents  on  the  dollar 
and  interest  accrued  from  March 
1,  1883,  the  same  to  be  delivered 
in  part  payment  of  his  claim 
against  this  company  amounting 
to  $2,449,912.68  as  this  day  speci- 
fied in  his  communication  to  this 
company,  seconded  by  Mr.  War- 
wick and  carried  without  dissent." 
Shortly  after  this  defendants* 
testator  received  from  the  com- 
pany 2,280  of  said  second  mort- 
fage  bonds  of  the  par  value  of 
1,000  each  at  the  rate  and  price 
of  seventy-five  cents  on  the  dollar, 
which  price  (including  $26,000  for 
interest  on  said  bonds  from  March 
1,  1883,  to  May  1,  1883,)  amounted 
to  $1,736,000,  and  delivered  to 
said  company  in  part  exchan^ 
and  payment  therefor  the  said 
notes  a^r^ating said  $l,623,<Mn.- 
60.  HeTc/,  that  in  this  case  there 
was  a  distinct  and  substantial 
difference  between  exchanging  the 
bonds  for  the  notes  or  the  notes 
for  the  bonds,  and  the  buying  of 
the  bonds  by  defendants*  testator 
and  paying  for  them  by  delivering 
notes  belonging  to  the  plaintliL 
Griggs  v.  Da?/,  385. 
3.  'I^hat  the  transactions  between 
the  defendants*  testator  and  the 
company  was  a  purchase  by  the 
former  of  the  bonds  for  his  own 
individual  benefit,  he  giving  in 
payment  therefor  the  notes  held 
as  coUateraL    lb. 
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4.  That  snch  would  be  the  result 
whether  the  consent  and  approval 
of  the  plaintiff,  found  by  the 
referee  to  have  been  given,  was  a 
consent  to  and  approval  of  the 
resolution  passed  by  the  directors 
of  the  railroad  company,  or  of  the 
actual  transaction  had  under  it  or 
not.    lb, 

5.  That  the  transactions  involved, 
among  other  things,  defendnnts' 
testator  taking  in  place  of  the 
plaintiff  the  railroad  company  as 
his  debtor  for  the  advances  to  the 
plaintiff.    lb, 

6.  That  as  a  result  from  these  views 
the  notes  in  question,  upon  their 
delivery  by  defendants^  testator  to 
the  railroad  company  in  part  pay- 
ment of  the  bonds  delivere<l  to  him 
by  that  company,  became  extin- 
guished, and  the  debts  for  which 
they  were  held  as  collateral  were 
thereby  extinguished  to  the  extent 
of  the  face  value  of  the  notes,  and 
consequently  plaintiff,  upon  an 
accounting  between  him  and  the 
defendants,  was  entitled  to  be 
credited  with  their  par  value  and 
the  interest  thereon.    lb. 

■Contract  qf  sale  of  goods,  etc, 
claimed  to  have  been  changed  into 
a  contract  of  consignment,  See 
Wallace  v.  Blake,  13. 


SERVICE  BY  MAIL. 


See  Notice,  9. 


SPECIFIC  PERFORMANCE. 
See  Yendob  and  Pubchasek. 


STENOGRAPHER'S  MINUTES. 

Stenographer's  mimttes,  expense  of 
procuring  a  copy  of,  when  tax- 
able. Pfaudler  Co,  ».  SargcnU 
43  /7un,  154,  distinguished.  See 
Stevens  v.  N,  Y.  El,  R,  li,  Co,, 
569. 

STREET  RAILROADS. 

See  Negligence  1,  4,  7,  10,  13. 


STREETS  AND  HIGHWAYS. 

Issues,  as  to  what  falls  within — 
Wooden  elevated  railroad  stations 


in  the  streets,  when  unauthorized 
— Public  nuisance,  an  unauthor- 
ized erection  in  the  streets  is — 
Abatetnent  of  public  nuisance  by 
injunction  at  Vie  s^iit  of  an  individ- 
ual. See  Forth  v.  Man.  By.  Co., 
366. 

See  Elevated  Railboads. 


SUBMISSION     OF     CONTRO- 
VERSY. 

Where  on  the  facts  presented  upon 
a  submission  of  a  controversy 
under  chapter  11,  title  2,  article  2, 
of  the  Code  of  Civil  Procedure  the 
only  judgment  that  the  court  can 
give  that  would  be  at  law  effectual 
would  be  a  judgment  for  an  injunc- 
tion, the  court  has  no  jurisdiction 
and  must  dismiss  the  proceed- 
ings with  costs.  So  held,  where 
the  sole  question  presented  was 
whether  a  Mutual  Tiife  Association 
had  a  rieht  to  levy  a  certain  assess- 
ment, the  only  fact  in  relation  to 
which,  was  stated  in  the  agreed 
case,  being  that  the  Association 
claimed  the  right  to  make  the 
assessment.  Pattei'son  v.  Mut. 
Life  Ass'n,  290. 


SURROGATE. 
See  Will,  2. 


TAXES  AND  ASSESSMENTS. 

1.  Taxes  assessed  on  stock  in  banks 
in  the  city  of  New  York  held  by 
non-residents,  cannot  be  recovered 
by  the  receiver  of  taxes  in  the  city 
of  New  York  in  an  action  in  per- 
sonam aeainst  the  owner  of  the 
stock  under  the  provisions  of  sec- 
tion 863  of  the  Consolidation  Act. 
The  only  action  which  the  receiver 
of  taxes  can  maintain  for  snch 
taxes  is  one  in  rem  under  the  pro- 
visions of  chapter  400,  Laws  1882. 
McLean  v.  Myers,  ^il, 

2.  The  non-publication,  in  news- 
papers designated  for  that  purpose 
pursuant  to  the  requirements  of 
statute,  of  the  resolution  and 
ordinance  authorizing  the  ro-pav- 
ing  and  the  laying  and  re-laying 
cross-walks  of  and  in  a  street  for 
the  paving  of  which  an  assessment 
has  once  been  paid  and  directing 
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an  assessment  for  the  expense 
thereof,  renders  ihe  assessment 
illegal  and  void.  Such  Illegality 
does  not  appear  on  the  face  of  the 
record.  Eedinond  v.  The  Mayor , 
348. 

8.  A  designation  not  communicated 
to  the  common  council  does  not 
constitute  a  legal  designation; 
consequently  under  such  a  des- 
ignation there  are  no  papers  in 
which  the  proceedings  could  be 
published  pursuant  to  the  statute. 
The  force  of  a  designation  for  a 
particular  year  is  spent  at  the  close 
of  the  year,  and  does  not  continue 
until  another  designation  is  made ; 
consequently  there  is  no  presump- 
tion of  the  publication  of  pitx^eed- 
ings  had  after  the  expiration  of 
such  year  in  the  papers  so  desig- 
nated,   lb. 

4.  Where  the  owner,  neither  he  nor 
his  predecessors  in  title  being 
chargeable  with  knowledge  of  the 
facts  that  rendered  an  assessment 
void,  is  obliged  to,  and  does  pay 
it,  in  order  to  procure  a  loan  upon 
his  property,  such  payment  is  not 
a  voluntary  one.    Ih. 

6.  Plaintiff  after  having  on  her  peti- 
tion obtained  from  the  Supreme 
Court  in  July,  1881,  an  order 
vacating  an  assessment  and  direct- 
ing the  mimicipal  officers  to  cancel 
and  discharge  the  same  and  the 
lien  or  liens  upon  the  records  of 
their  respective  offices  so  far  as 
the  same  affected  plafntifiTs  lot, 
neglected  to  enter  the  order  t^ntil 
1889.  In  the  meantime  she,  in 
order  to  procure  a  loan  upon 
mortgage  on  her  lots,  paid  the 
assessment,  no  threat  to  sell  the 
property  having  been  made  on 
behalf  of  the  city  and  no  proceed- 
ings of  any  kind  to  compel  pay- 
ment of  the  assessment.  IJeld,  a 
voluntary  payment.  Smyth  v. 
T/id  Mayor,  357. 


TRADE-MARK. 

In  the  case  at  bar  plaintiff  asks 
judgment  that  defendant  be  re- 
strained and  enjoined  from  using 
the  name  of  **J.  W.  Scott  Com- 
pany, Limited,^'  in  the  business 
of  buying  and  sellini;,  coins,  post- 
age stamps,  albums,  catalogues, 
curiosities  and  antiquities,  or 
under  any  name  in  wliich  the 
word  "Scott''  appears.    Prior  to 


December,  1885,  John  W.  Scott 
was  engaged  in  such  business 
under  the  name  of  ^*  J.  W.  Scott 
&  Co.,  or  Scott  A  Co., '  in  the 
city  of  New  York,  and  was  one  of 
the  most  prominent  and  best 
known  dealers  in  the  articles  men- 
tioned, and  about  that  time  he 
agreed  to  sell  to  Gustave  B.  Cai- 
man, his  business.  It  was  con- 
tracted and  agreed  between  them 
that  a  corporation  should  be 
formed  under  the  name  of  Soott 
Stamp  and  Coin  Company,  to 
whom  with  some  exceptions,  the 
business  and  business  property, 
copy-rights,  trade-marks,  gO(Mi  will 
and  firm  name,  and  the  devices 
and  designs,  owned  and  controlled 
by  J.  W.  Scott,  under  the  name 
of  J.  W.  Scott  and  Company, 
should  be  conveyed,  transfetrod 
and  pass,  and  that  part  of  the 
consideration  for  the  same  should 
be  paid  to  Scott  in  the  capital  stock 
of  the  corporation.  This  contract 
further  provided,  that  J.  W.  Scott 
should  help  CaJman  and  the  cor- 

E oration  in  the  business  so  long  as 
e  (Scott),  should  continue  to  be 
a  stockholder  in  the  corporation, 
and  that  J.  W.  Scott  should  not 
engage,  directly  or  indirectly,  in 
any  business  of  the  same  kind  in 
the  United  States,  for  the  period 
of  two  years  from  the  date  of  the 
contract.  After  three  years  had 
elapsed  from  the  date  of  the  con- 
tract, and  after  Scott  had  sold  to 
Caiman  his  stock  in  the  company. 
J.  W.  Scott  engaged  in  the  same 
business  again,  and  gave  the  use 
of  his  name  to  defendant,  under 
the  name  of  '*J.  W.  Scott  Com- 
pany, Limited."  The  plaintiff 
never  did  any  business  under  this 
name,  nor  under  the  name  of  J. 
W.  Scott  A  Co.,  or  Scott  A  Co., 
but  always  under  the  name  and 
title  of  the  corporation  plaintiff 
"  Scott  Stamp  and  Coin  Company, 
Limited.''  Held^  that  the  provi- 
sions of  the  contract  fully  establish 
that,  after  the  lapse  of  two  years, 
J.  W.  Scott  might  engasre  in  the 
same  or  a  similar  business.  This 
he  had  the  right  to  do  under  his 
own  name,  provided  he  did  it  hon- 
estly and  fairly.  That  every  man 
has  the  al>solute  right  to  use  his 
own  name  in  his  own  business, 
even  though  he  may  thereby  in- 
terfere with  and  injure  the  busi- 
nesss  of  another  bearing  the  same 
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or  a  similar   name,  provided   he 
does  not  resort  to  any  artifice,  or 
do  any  act  calculated  to  mislead  the 
public  as  to  the  identity  of  the 
establishment  and  thereby  produce 
injury  to  the  other  beyond  that 
which  results  from  the  similarity 
of  names.     It  is  only  where  a  man 
uses  his  own  name  in  such  a  way  as 
to  wrongfully  appropriate  and  con- 
vert the  business  and  reputation 
of  another  bearing  the  same  or  a 
similar  name.    Inasmuch  as  J.  W. 
Scott,  after  the  lapse  of  two  years, 
had  the  risht  to  engage  in  a  busi- 
ness simibir  to  that  of  plaintiff, 
under  his  own  name,  he  had  a  right 
to  give  his  name  and  its  use  to  the 
defendant;  and  the  fact  that  mis- 
takes are  maile  by  customers,  and 
that  confusion  arises,  does  not  give 
to  the  plaintiff  any  right  to  an  in- 
junction, and  thereby  prevent  and 
enjoin  the  right  to  such  use  by  the 
defendant.    Tlie  present  case  really 
turns  upon  the  question,  Has  the 
defendant  company  made  an  im- 
proper use  of  its  name  to  the  pre- 
.judice  of  the  plaintlflf?    The  evi- 
dence does  not  warrant  an  affirm- 
ative answer  to  that  question,  and 
upon  the  whole  case  defendant  is 
entided  to  a  judgment  of  dismissal 
of  the  complaint.     Scott  Stamp  & 
Cola  Co,  V.  J.  ir.  Scott  Co.,  ;)79. 


TRESPASS. 

Capacity  of  testamerUary  trustee  to 
maintain  action  qf  trespans  to  trust 
estate.  See  Meeka  v.  Met,  EL  By. 
Co.,  466. 

See  Elevated  Railroads. 


TRIAL. 

1.  In  an  action  by  the  mortgagee  of 
chattels    a>;ainst   a   junior   mort- 

Sgee  for  conversion  of  the  same, 
eZ(i,  that  there  being  conflicting 
evidence  as  to  the  exact  date  when 
the  defendants  took  possession  of 
the  property,  if  defendants  de- 
sired to  have  that  question  deter- 
mined by  the  jury,  they  should 
have  made  a  request  to  have  it 
submitted,  but  no  such  request 
was  made.  The  defendants  moved 
that  the  complaint  be  dismissed, 


which  was  properly  denied,  and 
the  court  then  instructed  the  jury 
to  find  for  the  plaintiff.  An  ex- 
ception to  this  direction  does  not 
raise  any  question  for  review. 
Kleinbfrger  v.  Brown,  4. 

2.  Where  a  trial  proceeds  upon  the 
assumption  that  the  action  is 
brought  on  a  certain  cause  of  ac- 
tion, which  is  not  the  cause  of  ac- 
tion alleged  In  the  complaint, 
defences  applicable  to  the  cause 
of  action  upon  which  it  is  assumed 
that  the  action  is  brought,  al- 
though not  set  up  in  the  answer, 
are  provable ;  and  if  evidence  tend- 
ing to  establish  them  is  excluded 
under  objection  and  exception  it 
is  cause  for  reversal.  Frazier  v. 
McGuckin^  71. 

8.  Where  at  the  close  of  defendant's 
case  the  plaintiffs  counsel  moves 
for  a  direction  of  a  verdict  in  his 
favor  which  motion  is  denied  and 
he  excepts  to  such  denial,  he  does 
not  deprive  himself  of  the  benefit 
of  his  exception  by  endeavoring 
through  the  introduction  of  fur- 
ther evidence  to  have  the  case 
presented  to  the  jury  most  favor- 
ably for  his  client.  Mack  v.  Da- 
ti(hson,  75. 

4.  Where  certain  rights  or  privileges 
are  by  a  contract  to  arise  on  its 
termination,  and  the  complaint  in 
an  action  founded  on  such  rights 
or  privileges  alleges  the  termina- 
tion of  the  contract,  which  allega- 
tion is  not  denied  by  the  answer, 
it  is  unnecessary  for  the  court  to 
determine  what  kind  of  a  termina- 
tion was  contemplated  by  the 
contract.  The  admission  in  the 
pleadings  precludes  litigation  of 
that  question  on  the  trial,  Miller 
V.  Union  Switch  and  Signal  Co., 
85. 

5.  Plaintiffs  moved  for  a  new  trial  on 
the  exceptions  taken  by  them,  for 
insufficiency  of  damages  and  be- 
cause the  verdict  was  contrary  to 
the  evidence  and  contrary  to  law; 
the  defendant  also  moved  for  a 
new  trial  upon  the  exceptions 
taken  on  its  behalf,  for  excessive- 
ness  of  damages  and  because  the 
verdict  was  contrary  to  the  evi- 
dence and  contrary  to  law.  Boili 
motions  were  denied.  The  order 
on  defendant's  motion  recited 
that  plaintiffs  consented  in  open 
court  that  it  be  granted.  Held, 
that  the  court  was  not  bound  to 
grant  a  new  trial  by  the  mere  fact' 
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that  both  parties  moved  for  it; 
also  that  the  denial  of  defendant*  s 
motion  was  not  a  subject  of  com- 
plaint by  plaintiffs,  and  the  order 
entered  thereon  was  not  appeal- 
able from  by  them.  SchleBinyer 
T.  Springfield  F.  &  M,  Ins,  Co,, 
112. 
6.  One  of  the  questions  involved 
was  as  to  the  quantity  and  value 
of  goods  destroyed  by  a  fire.  The 
most  important  witnesses  for 
plaintiffs  on  this  subject  were  one 
of  the  plaintiffs  and  men  who  had 
been  and  were  at  the  time  of  the 
trial  in  the  employ  of  the  plaint- 
iffs. These  employees  made  the 
documents  on  which  plaintiffs 
case  is  part  (that  is  as  to  the  goods 
on  hand  at  the  time  of  the  fire), 
rested.  These  documents  were 
not  made  according  to  ihe  usual 
business  methods.  Defendant  in- 
troduced no  direct  proof  as  to  the 
3uantity  and  value  of  the  goods 
estroyed.  There  was,  however, 
much  evidence  pro  and  con  as  to 
the  quantity  of  the  mass  of  debris 
remaining  after  the  fire  apart  from 
goods  capable  of  identification  and 
as  to  its  constituents.  Held,  that 
the  jury  was  not  bound  to  find  the 
witnesses  on  behalf  of  plaintiffs 
or  any  one  of  them  to  be  credible 
or  exact;  that  it  was  for  ihem  to 
say  whether  the  documents  were 
correctly  or  exactly  made;  that 
under  the  evidence  the  jury  were 
at  liberty  to  find  that  there  was 
not  on  hand  at  the  time  of  the 
fire  as  many  goods  as  the  witnesses 
for  the  plaintiffs  had  testified  to 
by  a  practically  certain  amount; 
and  as  a  result  that  there  was  not 
uncontradicted  evidence  which 
entitled  plaintiff  to  recover  a 
larger  sum  than  the  amount  of  the 
verdict.    lb, 

7.  In  the  course  of  the  trial  plaint- 
iffs* proposed  that  the  jurors  go 
uptown  and  inspect  the  entire 
remains  of  the  fire.  The  defend- 
ant said  nothing  to  the  proposi- 
tion. Held,  that  no  inference  or 
opinion  whatever  was  thereby 
created  in  favor  of  the  calculations 
and  claims  of  the  plaintiffs,  and 
that  a  charge  to  that  effect  was 
correct.    lb. 

8.  A  juror  who  has  made  up  his 
mind  against  a  party  to  the  action 
and  whose  opinion  against  that 
party  is  so  strong  that  it  would 
require  evidence  to  remove  it  does 


not  stand  indifferent  and  Is  in- 
competent. Halsted  v.  Maiu  liy. 
Co.,  270. 

9.  When  the  question  on  the  trial 
was  whether  a  payment  to  the 
plaintiff  of  a  sum  of  money  by  one 
of  two  joint  tort  feasors  operated 
as  a  loan  or  an  equitable  assign- 
ment by  the  plaintiff  of  any  cause 
of  action  for  the  tort,  and  the  trial 
Judge  in  effect  chai^ged  that  if 
such  payment  operated  as  a  loan, 
and  the  defendants  expected,  it 
was  not  necessary  for  the  defend- 
ants to  ask  to  go  to  the  jury  on 
that  point.  Peyser  v.  McCarthy, 
325. 

10.  In  this  case,  the  complaint  set 
up  three  causes  of  action  ;  one  to 
recover  the  amount  due  on  the 
contract  set  forth,  another  to  re- 
cover for  extra  work  and  material, 
and  a  third  to  recover  for  damages 
sustained  by  plaintiff  because  of 
the  failure  of  defendant  to  furnish 
a  certain  structure  and  material 
as  agreed,  in  time  for  progreiSs  of 
the  work,  and  by  the  unwarranted 
delay  plaintiff  was  obliged  to  keep 
in  service  and  pay  for  more  days* 
work  than  she  would  have  paid 
had  defendant  performed  and  ful- 
filled the  contract  ou  its  part. 
Defendant  did  not  answer  the  first 
two  causes  of  action,  but  demurred 
to  the  third,  and  judgment  was 
rendered  in  favor  of  plaintiff  on 
defendant*s  default  on  the  first 
two  causes  of  action.  Subse- 
quently, on  the  demurrer  being 
overruled  and  defendant  answer- 
ing the  complaint  as  to  the  third 
cause  of  action,  the  issues  raised 
thereby  were,  by  consent  of  par- 
ties, tried  before  a  referee,  whose 
rulings  on  the  trial  are  the  subject 
of  consideration  on  this  appeal. 
Held,  that  the  judgment  entered 
upon  the  first  two  causes  of  action 
was  an  adjudication  to  the  effect 
that  plaintiff  had  performed  all 
the  conditions  of  the  contract, 
and  the  defendant  on  this  trial 
was  not  entitled  to  contend  against 
the  same.  Case  v.  Phoenix  B. 
Co.,  435. 

11.  The  defendant  contended  that 
the  referee  erred  in  admitting  cer- 
tain evidence  on  the  trial  that 
tended  to  vary  the  written  con- 
tract The  referee  admitted  the 
evidence,  ruling  at  the  same  time 
that  if  it  tended  to  alter  or  modify 
the  contract,  he  would  grant  a 
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•  Tnotion  on  the  part  of  defendant 
to  strike  it  out.  No  such  motion 
was  made  by  the  defendant.  Held, 
that  it  was  not  error  for  the  ref- 
eree to  admit  the  testimony  con- 
ditionally. AUo  h£ldy  that  the 
testimony  did  not  vary  the  con- 
tract. That  it  related  to  the  time 
when  plain tiflf  was  to  commence 
work  on  the  contract  and  was  not 
in  conflict  therewith.    lb, 

12.  Held,  that  the  referee  did  not 
err  in  refusing  to  allow  defendant 
to  amend  its  answer  on  the  trial 
by  setting  up  a  new  defence.  The 
referee  had  not  the  power  to  allow 
such  amendment  to  be  made.    lb, 

13.  In  this  case  the  jury  while  de- 
liberating sent  an  inquiry  to  the 
court,  that  reached  the  court,  and 
was  made  .known  to  counsel  of 
both  parties.  Plaintiffs  counsel 
objected  U}  any  communication 
between  the  court  and  jury  except 
in  open  court  on  the  recall  of  the 
jury.    This  objection  was  at  the 

.  time  overruled,  but  no  harm  came 
.  from  it  for  the  question  was  not 
then  answered.  Subsequently  the 
question  was  answered,  and  no 
exception  was  made  to  the  answer, 
and  no  indication  of  dissatis- 
faction with  it  appears  on  the 
record.  Held,  thai  it  is  fair  to 
assume  that,  at  the  time  it  was 
given,  the  plaintiff  was  not  averse 
to  it  because  of  incorrectness  or 
otherwise.  If  the  plaintiff  was 
averse  to  the  answer  being  given 
to  the  jury  for  any  cause,  he  should 
have  called  the  attention  of  the 
judge  to  his  complaint,  so  that 
the  error,  if  any  existed,  could 
have  been  avoided  or  corrected 
at  the  time.  Zuat  v,  Liiiihlcum, 
487. 

14.  In  this  case,  at  the  trial,  evi- 
dence was  given  on  both  sides,  and 
upon  the  close  of  the  evidence 
plaintifiTs  counsel  moved  that  a 

'  verdict  be  directed  for  plaintifif  on 
certain  grounds  which  he  stated. 
The  court  granted  the  motion  and 
directed  the  jury  to  find  a  verdict 
for  the  sum  of  $5,164.1)9,  and  the 
iury  rendered  a  verdict  acconllng- 
ly.  The  court  thereupon  ordered 
the  exceptions  taken  during 
the  trial  to  be  heard  in  the  first 
instance  at  general  terra,  and  the 

'  entry  of  judgment  upon  the  verdict 
be  suspended  in  the  meantime,  and 
until  the  hearing  and  decision  of 
the  general  term   of   this  coiut 


upon  the  said  exceptions.  There 
was  no  exception  by  the  defendant 
to  the  direction  of  the  verdict  by 
the  court.  Held,  That  in  this  case 
the  first  requisite  for  a  disturbance 
of  the  verdict  is  that  there  should 
be  an  exception  to  the  direction 
of  the  verdict,  and,  without  such 
an  exception,  it  must  be  deemed 
and  held  that  the  party  against 
whom  the  verdict  was  rendered 
acquiesced  in  the  direction.  The 
necessary  consequence  of  this 
acquiescence,  and  of  the  lack  of 
power  in  the  general  term  to 
disturb  the  verdict  as  directed,  is 
that  all  prior  exceptions  taken 
before  the  verdict  was  directed, 
and  in  the  course  of  the  trial, 
have  become  immateria,],  and  the 
exceptions  must  be  overruled  and 
judgment  ordered  for  the  plaintiff 
upon  the  verdict.  Schwartz  v. 
Family  Fund  Soc,  515. 

15.  Where  the  plaintiffs,  at  the  close 
of  the  case,  made  no  motion  for 
the  direction  of  a  verdict  in  their 
favor,  and  issues  were  submitted 
to  the  jury  under  a  charge  to 
which  no  exception  was  Uiken, 
and  after  the  jury  had  found  a 
verdict  for  defendant  the  plaint- 
iffs counsel  moved  generally  for 
a  new  trial,  but  stated  no  ground 
for  the  motion,  and  the  case  con- 
tains no  certificate  that  it  contains 
all  the  evidence,  no  questions  of 
fact  can  be  reviewed  on  the  appeal 
under  these  circumstances.  8ed- 
don  V.  Donald,  518. 

Negligence — RrfusaU  to  charge  the 
jury  as  requested  by  defendant; 
aUo  approval  of  charges  made  and 
excepted  to.  See  Gumb  v.  Twenty- 
third  Street  Ry.  Co,,  1. 

Witnesses,  what  may  be  asked  of 
them  on  cross-examination  tend- 
ing to  show  hostility  to  or  bias  in 
fator  of  one  of  the  parties  to  the 
action.  See  Hamilton  v.  Man, 
Ry.  Co.,  17. 

Complaint,  order  for  amendment  of, 
what  ol^ections  thereto  are  not 
available  on  appeal — Instance  cf 
such  order  not  interfering  with  the 
constitutional  right  of  trial  by 
jury.  See  Second  Ave,  R,  R,  Co, 
v.  A\fet.  El.  Ry,  Co,,  172. 

Negligence,  damages  for  personal 
ir\furies  sustained  therefrom — 
Contributory  negligence — Sxee^ 
tions  to  charges  and  refusals  to 
charge  the  Jury,  See  Smith  v. 
N.  Y,  y,  H,  A  H,  R,  R.  Co,,  284. 
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Action  to  recover  the  po99e»^ion  cf 
personal  property  purchctaed  from 
the  aesignora  of  plainUff  under 
fraudulent  repreaentationa — Htf- 
eree,  hiafindinga  of  fact  muiat  be 
auaiained  by  the  evidence*  See 
Eckhardt  v.  Epatein,  288. 

Diamiaaal  of  complaint^  when  aped- 
flc  reaaon  aaaigned  immaterial. 
See  Ocean  8.  N.  Co,  v.  Compania 
T.  Eapanola^  4'Z6, 

Plaintiff  ahould  claim  in  hta  com- 
plaint and  on  the  tricU  wh€Uever 
he  deema  himaelf  entitled  to,  See 
Quimby  v.  Carhart^  490. 

Findinga  cffact,  irreconcilaMeneaa 
cf^  cannot  after  judgment  rendered 
be  remedied  by  the  Judge  who  made 
theiH,  on  a  motion  made  before  him 
aitiing  at  a  term  other  than  that 
at  which  the  Judgment  was  ren- 
dered. See  Bohlen  v.  Met,  El, 
Ry.  Co.,  558. 

Bemiaaion  of  portion  qf  verdict, 
court  at  apecial  term  at  chambera 
haa  power  to  permit  it  under  § 
1189  Code  Civil  Procedure.  See 
Gumb  Y.  T\Denty-third  Street  Ry, 
Co.,  559. 

Exceaaiveneaa  of  damage,  when  ver- 
dict not  diaturbed  on  that  ground. 
See  Uteh  v.  Broadway  A  Seventh 
Ave.  R.  R.  Co.,  576. 

Verdict  not  diaturbed  when  there  ia 
coi]Jlict  of  teatimony,  when  the 
real  queation  litigated  on  the  trial 
waa  aa  to  rate  qfthe  compenaation 
plaintiff  waa  to  receive  for  hiaaer- 
vicea ;  there  waa  coi^ict  qf  evi- 
dence on  thia  iaaue;  neither  aide 
axkedfor  the  direction  qfa  verdict 
on  the  ground  qf  any  alleged  pre- 
ponderance of  evidence  on  any 
other  ground ;  the  ccute  went  to  the 
jury  under  a  charge  which  care- 
fully guarded  the  reactive  righta 
qf  the  partiea  to  which  no  excep- 
tion waa  taken.  Held  that  the 
verdict  could  not  be  diaturbed. 
See  Mortimer  v.  Doelger,  579. 


TRUSTEE. 

Teatamentdry  truatee— Capacity  to 
bring  action  for  ir^unction  for 
treapaaa  upon  landa  qf  teataior, 
even  when  eatate  ia  leaa  than  fee. 
See  Meeka  v.  Met,  El,  Ry,  Co., 
466. 

Statute  qf  Umitationa — Conatructive 
truateCf  where  one  ia  juaHfied  ex 


neceaaitate  in  receiving  money, 
knowing  it  to  be  money  ^another, 
he  on  receiving  it  conatUutea  him- 
aelfthe  trustee  of  the  other  for  the 
purpose  of  its  tranatniaaion  to  the 
rightful  owner  with  all  rectaonable 
apeed.  The  caiiae  qf  action  for 
the  money  ariaea  the  moment  it  ia 
received,  HeeMiddletony,  Twom- 
bly,  561. 


TRUSTS. 

JBgectment,  action  of,  when  it  Ilea — 
Conveyance  in  trual,  eatate  of 
trtiateea  and  ceMui  que  truat  under 
aame—Mortgage  foreeloaure  ac- 
tion, partiea  to  aame  required  to 
forecloae  the  legal  eatate  in  the 
land.    See  Curtis  t.  Murphy,  292. 

Truata  under  a  will,  expreaa  and 
implied— Power  in  truateea  to  hold 
andaell  and  diatrilnUe  the  rents 
and  prqfita  and  t/ie  proceeds  of  a 
aale — Capacity  qf  trustee  to  mainr 
tain  action  for  trespass  to  lands 
qf  testator.  See  Meeks  v.  Met, 
El,  Ry.  Co.,  466. 

See  Will. 


UNDERTAKING   ON   APPEAL. 
See  CoirTSA.CTS,  10. 


VENDOR  AND  PURCHASER. 

Contract  or  agreement.  Joint  and 
not  aeveral,  cannot  be  er^orced  or 
recovered  upon  by  one  of  the  par- 
tiea— Reaciaaion,  one  qftl*ree  joint 
contractora  cannot  reacind  the 
contract  without  the  conaent<^the 
oUter  two  Joint  contractora.  See 
hrewater  v.  Wooater,  10. 

Time,  may  be  made  of  the  essence  q/* 
the  contract,  although  not  ex- 
pressly atated  ao  to  be  in  the  con- 
tract itaelf— Contract  for  aale  qf 
real  eatate  calling  for  payment  bjf 
the  vendee  qf  a  part  qf  tite  pur- 
chase money  by  the  aaaumption  qf 
a  mortgage  having  a  certain  time 
to  run,  effect  qf  vendor*a  being 
unable  to  convey  aul^ect  to  auch  a 
mortgage  on  the  law  day,  although 
he  ahortly  after  became  able  to  do 
ao— Specific  performance,  action 
or  counterclaim  for  by  vendor 
when  relirf  not  granted  in  above 
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p^d  ease — Vendee,  when  he  may 
recover  his  deposit  and  expenses 
qf  examination  of  title  in  a  case 
as  o^ove  puL  See  Schmidt  t. 
Be€4,  570. 
Sztra  allotoanc€j  sul^ect  matter  in- 
vobosd — Wherein  an  action  to  be 
reli^sed.  fisom  pwchase  of  real 
property  the  d^endant  (the  ven- 
dor) for  a  counterclcUm  demands 
specific  performance  by  the  plaint- 
iff, and  obtains  Judgment  in  his 
favor  upon  the  counterclaim,  the 
court  may  grant  him  an  allowance 
based  on  the  value  qf  the  properiaf 
the  title  to  which  the  plaint^  & 
adjudged  to  accept.  See  Lahey 
y.  Kortright,  577. 


VERDICT. 


See  Trial,  14. 


WARRANTY. 

In  the  case  at  bar,  the  applicant  kept 
and  performed  all  the  conditions 
appended  to,  or  contained  in,  the 
poUcies,  except  that  he  did  not 
make  true  answers  to  the  ques- 
tions in  the  application  for  insur- 
ance. He  stated  therein  that  he 
had  never  been  afflicted  since 
childhood  with  catarrh,  spitting 
of  blood,  or  any  disease  not  enu- 
merated, and  that  no  material 
fact  regarding  his  past  health  and 
condition  had  been  omitted.  The 
findings  of  fact  of  the  trial  Judge 
establUhed  that  this  statement  or 
statements  in  the  application  were 
untrue.  Held,  ttiat  these  find- 
ings were  sustained  by  sufficient 
evidence,  and  that  the  ailments 
specified  did  not  exist  as  mere 
functional  derangements,  or  tem- 
porary complaints  from  which 
Bancroft  recovered,  but  were  suffi- 
ciently serious  to  have  an  Impor- 
tant bearing  upon  his  general 
health  and  to  cause  Jiis  death 
within  a  short  time  after  the  pro- 
curement of  the  insurance,  and 
that  consequently  there  was  a 
breach  of  warranty  sufficient  to 
avoid  the  contract  of  insurance. 
Bancroft  v.  Home  Benefit  Ass'n, 
482. 

Breach  qf  warranty,  damages  for-^ 


Counterclaim  in  answer  for  pur- 
chase price  qf  article  warranted, 
not  aUowed,  See  Biss  v.  Mess' 
more,  28. 
Contract  to  manufacture,  when  non- 
coi{formity  to  the  cofntract  affords 
no  defence  to  contract  price,  or 
ground  for  damages.  See  Schuch' 
man  v.  Winterbottom,  105. 


WILL. 

1.  Joseph  W.  Meeks,  the  testator, 
died  seized  of  certain  property, 
leaving  a  last  will  and  testament 
whereby  the  said  property  was 
devised  to  the  plaintiff  and  another 
person,  in  trust,  as  executors  and 
trustees.  (1.)  The  executors  and 
trustees  are  directed,  until  the 
sale  of  the  real  estate  as  provided 
in  the  will,  to  keep  the  buildings 
in  repair  and  insured ;  to  pay  all 
taxes  and  assessments  on  the  prop- 
erty, and  to  collect  and  receive 
the  rents  and  profits.  (2).  The 
executors  are  further  expressly 
authorized,  empowered  and  di- 
rected to  sell  at  public  auction,  at 
such  time  and  manner  as  they 
shall  think  best,  all  the  real  estate, 
etc.,  and  to  divide  the  process 
into  four  parts,  and  pay  over  one 
and  invest  the  other  three  in  thjoae 
separate  trusts  each  for  one  life 
with  remainder.  (8.)  Until  the 
conversion  of  the  real  and  personal 
estate  into  money,  and  its  division 
as  provided,  the  said  absolute  l^a- 
tee  and  the  three  life  lesatees  are 
to  receive  the  income  of  the  residu- 
ary estate,  share  and  share  idike. 
The  defendants  moved  to  dismiss 
the  complaint  on  the  grounds  (1.) 
That  the  will  attempts  to  create 
an  express  trust  not  authorized  by 
the  Revised  Statutes;  (2.)  That 
the  trust  created  may  suspend  the 
power  of  alienation  in  contraven- 
tion of  the  statute  of  perpetuities, 
and  (3.)  That  the  action  should 
have  been  brought  in  the  names 
of  the  real  parties  In  interest. 
Held,  That  to  entitle  plaintiff  to 
judgment  it  must  appear  that  the 
title  to  the  property  in  question 
became  vested  in  the  plaintiff,  as 
trustee,  or  that  he  was  entitled  to 
the  possession  and  enjoyment  of 
the  property.   The  testator  clearly 
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expressed  his  intention  in  the  will, 
that  his  property  should  not  de- 
scend to  his  heirs  at  law;  and  the 
heirs  at  law,  as  such,  are  not  en- 
titled to  the  proceeds  of  the  sale 
of  the  property,  or  to  the  rents 
and  profits  realized  therefrom, 
during  the  period  that  sliould 
elapse  between  the  time  of  the 
death  of  the  testator  and  the  tune 
of  such  sale.  It  is  the  plaintilT, 
as  trustee,  who  would  have  been 
entitled  to  the  amount  required 
to  have  been  paid  for  the  property, 
if  the  defendants  had  taken  the 
same  under  the  right  of  eminent 
domain;  and,  until  the  sale  of  the 
property  by  the  plaintiff,  as  trus- 
tee, he  is  entitled  to  the  possession 
of  the  property  and  to  the  rents 
and  income  thereof.  It  is  tlie 
plaintiff,  as  trustee,  therefore, 
who  can  maintain  an  action  for 
the  use  and  occupation  of  the  prop- 
erty and  for  an  injunction  to  re- 
strain a  trespass  upon  it;  and  a 
conveyance  by  him  to  the  defend- 
ants under  the  power  of  sale  con- 
tained in  the  will  would  have  con- 
veyed a  good  title.  The  heirs  at 
law  of  the  testator  were  not  nec- 
essary parties  to  this  action  to 
restrain  a  trespass  upon  the  prop- 
erty, or  to  recover  possession 
thereof,  or  damages  for  such  tres- 
pass, nor  necessary  parties  to  a 
conveyance  of  the  property  in 
order  to  vest  a  good  title  thereby. 
The  executors  and  trustees  took 
the  legal  title  to  the  property 
under  the  will.  The  intention  of 
the  testator  that  they  should  take 
tlie  title  to  the  estate,  collect  the 
rents  and  profits  until  it  should 
be  sold,  and  then  receive  the  pro- 
ceeds of  sale  and  divide  the  same, 
is  clearly  expressed  by  the  will. 
The  will  created  an  express  trust 
to  sell  the  property,  receive  the 
rents  and  profits  and  to  apply  the 
same,  and  the  proceeds  of  the 
sale,  to  the  use  of  the  persons 
having  a  life  estate  in  the  same 
or  otherwise  entitled  thereto^ 
Meeka  v.  Met,  EL  By.  Co.,  466. 
2.  The  case  at  bar  is  an  action  of 
.  ejectment,  and  decision  upon  the 
same  rests  upon  the  validity  of 
the  probate  of  a  will.  The  plaint- 
iffs contend  that  said  probate  can 
be  assailed  in  this  action  and  that 
it  is  invalid  by  reason  of  the  fact, 
assumed  to  have  been  proven,  that 


the  testator,  at  the  time  of  his 
death,  was  an  inhabitant  of  the 
state  of  New  York,  but  not  an 
inhabitant  of  the  county  of  T^ew 
York,  where  the  will  was  admitted 
to  probate,  and  their  contention 
rests  upon  the  doctrine  and  de- 
cision of  Bolton  V.  Jacks,  6  RobL 
166.  Held,  That  the  general 
doctrine  of  that  case  in  regard  to 
the  want  of  jurisdiction,  rendering 
void  the  judgment  of  any  court, 
has  stood  the  test  of  criticism,  and 
is  now  good  law  in  this  state;  but 
the  decision  of  the  case  itself  has 
not  been  so  fortunate,  and  in 
respect  to  certain  judicial  deter- 
minations made  by  surrogates* 
courts  it  has  been  in  part  overniled 
and  disapproved  by  the  Court  of 
Appeals.  That  in  Roderigas  o. 
East  River  Savings  Institution,  63 
JV.  F.  460,  the  Court  of  Appeals 
held  that  the  statutes  of  this  state 
furnish  a  complete  system,  reg- 
ulating the  jurisdiction  and  pro- 
ceedings of  surrogates'  courts,  and 
the  legislature  intended  to  confer 
upon  them  sole  and  exchisive 
jurisdiction  over  the  subject  of 
granting  letters  of  administration, 
and,  as  part  of  that  jurisdiction, 
to  determine  upon  evidence  the 
f  act«  upon  which  their  actions  rest, 
and  if  the  case  be  a  proper  one, 
the  surrogate  must  act  and  issue 
letters,  and  that  the  letters  so 
issued  are  conclusive  evidence  of 
the  authority  of  the  admin  isirator 
until  reversed  on  appeal  or  re- 
voked. That  in  deference  to  the 
views  of  the  learned  judges  on 
that  occasion,  this  court  is  con- 
strained to  hold  that  the  decision 
of  Bolton  0.  Jacks  is  not  to  be 
follow^  in  this  case,  and  that  if 
there  is  a  distinction  to  be  made 
between  a  judicial  determination 
upon  the  question  of  death,  as 
raised  in  the  Rodericas  Case,  and 
a  judicial  determination  of  inhabit- 
ancy, as  in  the  case  at  bar,  which 
this  court  does  not  recognize,  the 
plaintiffs  should  be  left  to  urge 
that  question  upon  tbe  Court  of 
Appeals.  That  inasmuch  as  letters 
testamentary  stand  upon  the  same 
legal  footing  as  letters  of  adminis- 
tration, the  conclusion  reached  is 
that  it  was  error  to  direct  a  verdict 
for  the  plaintiffs,  and  it  should 
be  set  aside.  BolUm  v.  Schriever^ 
520. 
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WITNESS. 


A  witness  may  be  asked  questions 
on  cross-examination,  tending  to 
show  his  hostility  to  or  bias  in 
favor  of  one  of  ttie  parties  to  the 
action,  and  if  he  denies  such 
hostility  or  bias,  he  umy  be  con- 


tradicted by  other  evidence.  Such 
is  the  general  rule  that  has  been 
so  long  established  by  the  courts 
in  the  trial  of  cases  that  it  should 
not  be  disturbed  by  the  judges. 
Any  change  in  the  same  should 
be  left  to  the  Legislature.  Hamil' 
ton  V.  If  an.  By,  Co.^  17. 
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